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PREFATORY     NOTE 


In  bringing  down  this  digest  for  another  ten  years  the  lines  of  that 
which  was  published  in  1895  have  been  followed,  with  but  little 
change.  Few  suggestions  have  been  received  for  its  improvement; 
and  the  absence  of  such,  together  with  communications  of  positive 
approval,  has  assured  the  compiler  and  publishers  that  on  the  whole 
its  form  has  been  found  serviceable. 

No  attempt  has  been  made  in  the  digest  to  follow  the  cases 
further  than  the  Sheriff  Courts ;  the  reports  themselves,  the  Supreme 
Court  reports,  and  the  agents,  may  be  referred  to  in  the  few  instances 
where  information  on  this  point  is  desired. 

On  the  assumption  generally  made  that  the  opinions  of  the  Sheriff- 
Substitute  and  the  Sheriff-Principal  are  of  equal  value,  if  not  of  equal 
authority,  the  summary  of  the  case  usually  notices  where  there  has 
been  a  reversal  or  alteration  'orS  ^pflaE^to  the  latter. 

The  terms  of  the  original  rubrics,  not  having  always  been  designed 
to  stand  by  themselves,  have  been  freely  altered,  with  the  view  of 
bringing  out  the  salient  points  of  the  cases,  but  at  the  same  time 
compression  has  been  aimed  at  and  attained.  Repetition  of  rubrics 
under  different  heads  has  been  largely  avoided  by  the  free  insertion 
of  cross  references,  which,  in  this  edition,  have  been  made  more  precise 
and  increased  in  number.  The  sub-divisions  of  the  larger  heads  are 
not  intended  to  be  logical  or  exhaustive  categories,  but  they  may  be 
found  convenient  in  seeking  cases ;  and,  as  cross  references  between 
these  sub-divisions  have  not  been  thought  necessary,  a  case  may 
sometimes  be  found  under  a  sub-head  not  appropriate  to  all  that  is 
contained  in  the  rubric.  The  cases  on  a  given  point  are  generally 
arranged  according  to  date. 

The  title  Reparation  is  limited  to  claims  founded  on  delict  and 
qnasi-delict,  breaches  of  obligation  being  included  under  the  contracts, 
relationships,  and  other  categories  which  are  apposite ;  and  decisions  on 
Railway  Carriage  appear  under  Carrier.  The  Workmen's  Compensation 
Act  has  a  title  to  itself,  having  little,  if  any,  affinity  to  Reparation, 
Master  and  Servant,  or  anything  else  legal. 

Glasgow,  Jarmary,  1906. 


DIGEST    OF    CASES. 


The  ease  refereiices  are  to  the  volume  and  page — to  the  Sheriff  Court 
Reports  where  there  are  numerals  only,  and  to  Sheriff  Guthrie's  Select 
Sheriff  Court  Cases  where  the  letter  G  is  prefixed  to  numerals. 


Abandonment.     See  Insurance  IV.,  Lease  III.,  Process  IX. 

Absolute  Disposition.     See  Right  in  Security. 

Abuse  of  Process.     See  Reparation  V. 

Accession.     See  Heritable  or  Moveable,  Lease  VII.,  Servitude. 

Accident.     See  Insurance  III.,  Reparation,  Workmen's  Compensation 
Act. 

Account.     See  Assignation,  Bursh,  Debts  Recovery  Act  L,  Interest, 
Prescription  I. 

Accounting.     See  also  Agency  II.,  Church  L,  Executry,  Negotiorum 
GESTio,  School,  Succession,  Title  to  Sue,  Vitious  intromission. 

Capital  and  income — Liferentrix — Valuation  of  crops. — Cir- 
cumstances in  which  testamentary  trustees'  accounts 
amended  in  principle  in  an  accounting  between  them  and 
a  liferentrix,  capital  credited  with  crops  being  debited  with 
rent.  Observations  on  valuations  for  Government  purposes. 
Lindsay's  Executrix  v  Lindsay's  Trustees,  1,  370. 

Son  intromitting  with  estate  of  aged  and  infirm,  father. — Held 
in  an  action  of  count  and  reckoning  that  where  a  father 
was  old  and  paralysed  and  his  son  intromitted  during  his 
life  with  his  estate,  the  onus  lay  on  the  latter  to  show 
what  he  had  done  with  the  funds.  Thomson  v  Strachan, 
7,   236. 

Accretion.     See  Title  to  Sue. 

Acquiescence.     See  Church  I.,  II.,  Husband  and  Wife  II.,  V.,  Lease 
I.,  IV.,  Master  and  Servant  L,  Mine,  Reparation. 

Acquirenda.     See  Bankruptcy  V.  (c),  V.  (i). 
Act  of  Grace.     See  Aliment  I. 
Actio  Quanti  Minoris.    See  Sale. 
Ademption.     See  Succession. 
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Ad  Factum  Prsestandum.     See  Specific  Implement  ;  aZso  Contract, 
Dblivkky,  Hiring  III.,  IV.,  Lease,  Master  and  Servant  IV., 
Sale,  Small  Debt  Acts,  Trust. 
Administration   of  Justice.      See  also  Crime,   Patent,   Process, 
Sheriff,  Slander. 
Sheriff -Substitute's  declinature. — Held  that  a  Sheriff- Substitute's 
having   given   advice   to   a   relative,   who   was   a   consenting 
party,  in  a  cause  raising  the  same  question  which  had  been 
already   decided   by   another   Sheriff-Substitute   was   not   a 
sufficient  ground  for  declinature  upon  the  ground  of  fovens 
similem    causam.        Henderson's    Trustees    v    Dunfermline 
Committee,    12,   58. 

Admiralty.     See  also  Jurisdiction,  Sheriff. 

Insular  jurisdiction. — Held  (1)  that  the  Sheriff  Court  has  the 
same  jurisdiction  as  that  formerly  exercised  by  the  Scottish 
High  Court  of  Admiralty ;  and  (2)  that  the  jurisdiction  over 
"  territorial  waters "  extends  to  insular  Sheriff  Courts. 
Macleod  v  Dobson,  16,  33,  104. 

Admission.     See  Process  VI. 

Adoption.     See  Contract  III. 

Adulteration.     See  Public  Health  III. 

Advance.     See  Aliment  III.,  Poor  II.,  Ship  V. 

Advertisement.     See  Contract  II.,  Sale  III.,  Ship  II.,  Title  to  Sue. 

Advocate.     See  Expenses  II. 

Affiliation.     See  Bastard  L,  II.,  Parent  and  Child,  Process. 

Affreightment.     See  Agency  II.,  Carriage  III.,  Ship  II.,  Stamp. 

Agency.  See  also  Bankruptcy  IV.  (b),  Carriage,  Donation,  Husband 
AND  Wife  I.,  Insurance  IV.,  Law  Agency,  Partnership,  Pledge, 
Process  IV.,  Retention,  Sale,  Ship  II.,  VI.,  Wager. 

I.  Constitution  of  Contract,  page  2 

II.  Rights,  Powers,  and  Duties  of  Parties  generally,  ,,      3 

III.  Commission,  ,,      9 

I.  Constitution  of  Contract. 

Accountant — Whether  agent  of  debtor  or  creditors — Private  com- 
position arrangement. —Held  that  an  accountant  who 
carried  through  a  private  composition  settlement  was  the 
agent  of  the  debtor,  not  of  the  creditors;  and  that  a 
payment  by  a  cautioner  to  the  accountant  was  not  a  pay- 
ment to  the  creditors.      Gray  d:  Bleloch  v  Skeoch,  15,  8. 

Concert  agent— Unauthorised  agent  for  personal  services— 
ImposstUhty  of  performance— Breach  of  agreemml^ 
Damages.-WhevB  one  held  himself  out  as  aTent  for  a 
public  singer,  and  contracted  for  his  appearance  at  a  concert, 
but  the  singer  repudiated  the  contract,  held  that  the  Dro- 
fessed    agent    was    liable    in    damages    for    his    failure    to 
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Ageney :  Constitution  of  Contract— continued. 

implement  his  contract.       Crieff  Musical  Association,   die. 
V  Neil,  17,  185. 

Stock jobbei — Claim  for  "  differences  " — Gambling  debt. — In  an 
action  by  stock  dealers  for  a  balance  alleged  to  be  due  to 
them  by  a  customer  on  an  account  of  stocks  bought  and 
sold  for  him,  they  failed  to  adduce  proof  that  any  transac- 
tions took  place,  except  one  contract  note  for  stocks  bought 
by  them  from  him  at  the  close  of  their  dealings,  in  which 
they  agreed  that  no  customer  should  be  liable  beyond  the 
"  margin "  deposited  with  them.  They  relied  mainly  on 
letters  from  the  customer,  which,  however,  admitted  only 
liability  for  "  differences,"  Held  that  the  pursuers  had  failed 
to  prove  the  existence  of  other  than  a  "  gambling "  debt, 
and  absolvitor  granted.  Case  of  Liquidator  of  Universal 
Stock  Exchange  Co.  v  Howat,  19  R.  128,  examined.  Abbott, 
Thomas,  &  Co.  v  Granger,  10,  62. 

II.  Rights,  Poweps,  and  Duties  of  Parties  generally. 

Auction — Auctioneer's  title  to  sue  for  price — Articles  of  roup — 
Com,pensation  pled  against  owner. — A  purchaser  at  a  sale 
by  auction  conducted  at  a  farm,  having  a  claim  against  the 
seller  of  greater  amount  than  the  value  of  his  purchases, 
removed  the  goods  bought  without  paying  for  them  or  com- 
municating with  the  auctioneer.  Under  the  conditions  of 
sale,  read  before  the  sale  commenced,  the  contract  was  with 
the  auctioneer,  and  payment  was  to  be  made  to  him  only. 
Held,  in  an  action  at  the  instance  of  the  auctioneer,  that 
the  purchaser  was  liable  to  him  for  the  price  of  the  goods 
sold,  and  was  not  entitled  to  plead  compensation  as  against 
the  seller.       Morrison  v  Mather,  15,  293. 

Auctioneer — Disclosed  principal — Title  to  sue. — Circumstances 
in  which  auctioneers  were  held  to  have  no  title  to  sue  a 
customer  for  the  price  of  cattle  sold  to  him  in  their  mart 
and  delivered  to  him,  the  seller's  name  having  been  stated 
at  the  sale.      Marshall  v  Smellie,   14,  228. 

Auctioneer's  liability  to  seller  for  price  of  goods  rejected  by 
purchaser. — ^A  horse  was  sold  with  a  warranty  at  auction 
under  conditions  of  sale  which  provided  that  "  as  to  horses 
sold  with  a  warrandice  and  found  not  to  conform  to  the 
warranty  given,  intimation  of  the  buyer's  objection  must 
be  made  to  the  auctioneers  within  three  lawful  days  from 
the  day  of  sale,"  and  that  "  no  warranty  is  given  by  the 
auctioneers       personally,        and     .     .  buyers 

shall  be  held  to  have  satisfied  themselves  as  to  the  state, 
quality,  and  sufficiency  of  the  lot  offered  for,  and  shall  not 
be  entitled  to  object  thereto  or  withhold  the  price  on  any 
ground  whatever.  This  shall  not  be  held  as  depriving  the 
buyer  of  any  legal  claim  competent  against  the  consignor, 
whose  name  will  in  every  instance  be  disclosed,  but  in  no 
case  shall  the  auctioneers  be  liable."  The  buyer,  within 
the  stipulated  three  days,  intimated  rejection  of  the  horse 
as  disconform  to  the  warranty  given,  and  interpelled  the 
auctioneers  from  paying  the  price  to  the  seller.     The  horse 
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Ag-eney :  Rights,  Powers,  and  Duties  of  Parties  generally— co'»'*""^'^- 
was  put  at  livery  and  died  there.  In  an  action  by  the 
seller  against  the  auctioneers  for  the  price,  held  that  the 
auctioneers,  having  received  the  price  as  the  seller's  agents, 
were  not  entitled,  on  the  ground  of  the  buyer  having 
returned  the  horse  as  disconform  to  warranty,  to  refuse 
payment  of  the  price  to  the  seller,  or  to  have  the  action 
sisted  in  respect  of  an  action  of  multiplepoinding  raised  by 
the  auctioneers  to  determine  the  rights  of  the  seller  and 
purchaser.      Russell  v  Macdonald,  Fraser,  cfe  Co.,  9,  101. 

Auctioneer  as  commission  agent. — Held  that  auctioneers  who 
sold  herrings  on  the  footing  that  they,  for  a  certain  com- 
mission, became  liable  for  the  price  to  the  sellers,  and 
who  had  paid  the  price  to  the  sellers  in  good  faith  before 
arrestment,  were  entitled  in  a  competition  to  be  preferred 
to  the  whole  price  arrested  in  the  hands  of  the  buyer  by 
a  creditor  of  the  sellers.      Smith  v  Wilson,  7,  58. 

Auctioneer  who  delivered  goods — Defen<x  of  warranty. — Where 
auctioneers  delivered  goods  to  a  purchaser  at  a  roup,  on 
the  faith  of  these  being  paid  for,  held  that  they  could  sue 
for  the  price,  and  that  as,  by  the  conditions  of  sale,  they 
were  not  responsible  for  warranties  announced  by  them,  a 
defence  based  on  warranty  was  irrelevant.  Donald  ds 
Morton  v  Gilmour,  (&c.,  16,  263. 

Auctioneers'  right  to  payment  of  price  notwithstanding  rejection 
by  purchaser. — The  conditions  of  sale  at  an  auction  mart 
provided  that  all  lots  must  be  paid  for  .in  cash  to  the 
auctioneers  when  knocked  down,  if  then  demanded,  and  that 
the  auctioneers  should  have  right  to  sue  for  the  price,  and 
that  no  defence  should  be  competent  to  the  buyer,  who  should 
have  recourse  against  the  owner  of  the  lot  alone.  Held 
that  a  purchaser  of  cows  under  these  conditions,  although 
he  had  rejected  them  on  good  grounds  as  discouform  to 
warranty,  remained  liable  to  the  auctioneers  in  payment  of 
the  price.  Macdonald,  Fraser,  &  (Jo.  v  Macfarlane,  16, 
265. 

Clubmaster — Proprietary  club — Liability  of  members  for  price 
of  goods  ordered  by  clubmaster. — Held  that  where  the  club- 
master  of  a  proprietary  club  supplied  all  the  provisions  for 
his  own  profit,  the  committee  of  management  and  the 
members  were  not  liable  for  the  price  of  these  provisions, 
unless  it  could  be  proved  that  the  members  or  the  committee 
specially  authorised  the  clubmaster  to  purchase  them.  Allan 
&  Son  V  Blythswood  Square  Club,  dec.,   10     296 

Collector  giving  discount. — A  "  collector  "  is  not  entitled  in 
general,  or  in  the  absence  of  authority  or  practice  to 'the 
contrary  to  give  deductions.  North  British  Railway  Co. 
V.  Marshall,  (i2,  58.  " 

Vollector-necall  of  mandate  by  mandant's  banhruptcu- 
Suffictency  of  nottee—Payment  to  agent  after  recall  —HpU 
that  a  Gazette  notice  of  the  liquidation  of  a  limited  comp^:^ 
not  proved  to  have  been  known  to  one  of  i+>=  ^.tT+r^  j^J 
not  Interpol  him  from  paying  his  debt  to  an  ^tf  of  S 
company,  authorised  till  its  liquidation  to  collect^ debts,  and 
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Agency :  Rights,  Powers,  and  Duties  of  Parties  genersdly—contimied. 
having  an  interest  to  do  so — ^the  mere  publication  of  such 
a  notice  having  no  statutory  or  common  law  effect  as 
intimation.  Haddington  Brewery  Go.  v  Wilson,  <Ssc.,  17, 
165. 

Commercial  traveller — Power  of  traveller  to  discharge  accounts 
gratuitously. — Held  that  it  is  not  within  the  mandate  of  a 
commercial  traveller  to  discharge  an  account  due  to  his 
principals,  unless  on  payment  of  the  debt.  Bosenheim  <fc 
Sons  V  Smith  &  Boyle,  4,  385. 

Commercial  traveller — Retention — Damages. — A  commercial 
traveller,  being  an  agent  (not  a  servant,  as  in  Dickson  v 
Nicholson,  17  D.  1011),  may  retain  the  principal's  goods 
(samples)  in  respect  of  a  claim  of  damages  for  wrongful 
dismissal.      Marshall  v  Bogle,  G2,  401. 

Commercial  traveller — Unfulfilled  order — Damages. — ^A  claim 
of  damages  by  a  commission  agent  in  respect  of  orders 
obtained  by  him  which  his  employer  refused  to  execute  is 
irrelevant,  unless  it  is  supported  by  specific  averments  of  bad 
faith  or  gross  misconduct  on  the  part  of  the  latter. 
Marshall  v  Bogle,  G2,  401. 

Consignee — Carriage  of  goods — Liability  of  consigner  and 
consignee  for  unpaid  freight. — Held,  that  the  consignee, 
being  the  principal,  is  primarily  liable  for  freight,  and  the 
consigner,  the  agent,  not  having  pledged  his  credit  for  the 
freight  to  the  carrier,  is  not  liable.  Glasgow  and  South- 
western Railway  Co.  v  Murdoch  <Ss  Cameron,  (Soc,  13,  177. 

Del  credere  consignee — Auctor  in  rem  suam — Purchase  hy  con- 
signee.— Where  goods  were  consigned  to  an  agent  to  sell  on 
commission  at  the  best  prices  he  could  get,  and  he 
guaranteed  payment  of  the  prices  obtained,  held  that  it 
was  improper  for  him  to  become  purchaser  of  the  goods 
himself  at  the  market  price  of  the  day,  and  that  he  must 
repay  to  his  principal  all  loss  occasioned  by  his  so  acting, 
including  the  commission  and  del  credere  commission 
charged.      Hoey  v  Brash  &  Co.,  6,  99. 

Del  credere  guarantee — Menage. — A  entered  into  an  arrange- 
ment with  B  that  B  should  send  customers  to  his  shop  to 
buy  goods,  should  collect  the  sums  payable  for  such  goods 
(in  weekly  instalments),  and  should  get  a  percentage  on 
the  sums  collected.  Held,  even  assuming  that  there  was 
an  implied  guarantee  by  B  of  the  sums  so  due  by^  the 
customers — (1)  that  A  had  lost  recourse  on  B  by  failing 
to  preserve  any  sufficient  entries  of  the  purchases  and 
dates,  and  (2)  that  A  was  not  entitled  to  sue  B  unless  the 
purchasers  were  unable  to  pay  him.  Opinion  that  there 
was  in  the  circumstances  no  del  credere  guarantee.  Cormor 
V  M'Intyre,   Gl,    16. 

Del  credere  guarantee — Agent's  liability — Equities  between 
principal  and  agent. — Circumstances  in  which  held  {rev. 
Sheriff-Substitute)  that  an  agent  acting  under  a  del  credere 
engagement  was  entitled  to  notice  from  his  principal  that  a 
debtor  had  failed  to  pay  a  bill  contracted  through  the  agent, 


6  DIGEST  OF  CASES. 

Agency:  Rights,  Powers,  and  Duties  of  Parties  generally-contimied. 
Opinion  tliat  when  a  del  credere  guarantee  is  once  con- 
stituted, the  ordinary  rules  and  equities  of  cautionry  apply 
to  it.  Peterhead  Barrel  Factory  v  Morison,  18,  143. 
Housekeeper  prseposita — Implied  agency. — Held  that  a  factor 
loco  tutoris  was  liable  to  a  butcher  for  an  account  contracted 
by  a  housekeeper  left  in  charge  of  his  wards — the  meat 
supplied  having  been  consumed  by  the  household — although 
she  had  an  allowance  from  him  for  housekeeping.  Brown 
Y  M'Lay,  12,  332. 
Insurance  broker — Agent's  negligence — Delay  in  getting  policy. 
— An  insurance  broker  having,  through  his  local  agent,  re- 
ceived permission  to  obtain  for  a  firm  a  renewal  of  their 
fire  policy,  and  having  failed  to  grant  cover,  or  to  obtain 
a  renewal  of  the  policy  before  the  occurrence  of  a  fire  some 
time  afterwards,  held  that  he  was  liable  in  damages  for  the 
loss  thereby  sustained.      M'Phun  v  Bray,  5,   168. 

Insuramce  broker — Authority  to  reinsure  under  simple  mandate 
to  underwrite — Accounts  rendered  to  principal. — In  an 
action  by  insurance  brokers  against  an  underwriter,  from 
whom  they  held  a  mandate  to  underwrite  on  his  behalf,  for 
payment  of  a  balance  against  him  for  losses  and  commission, 
the  principal  pleaded  (1)  that,  the  brokers  having  no 
authority  to  reinsure,  the  account,  so  far  as  it  was  made  up 
of  charges  relating  to  reinsurance,  fell  to  be  disallowed ; 
and  (2)  that  the  brokers  having  failed  to  render  statements 
showing  the  true  state  of  his  account  from  time  to  time, 
and  so  misled  him  as  to  its  state,  he  should  be  assoilzied. 
Held  that  the  brokers  had  no  authority  under  the  mandate 
or  otherwise  to  reinsure,  except,  in  accordance  with  the 
custom  of  brokers,  where  the  risks  underwritten  became 
hazardous,  and  that  as  the  accoiints  rendered,  by  omitting 
losses,  misled  the  principal  into  continuing  the  agency,  he 
was  entitled  to  be  freed  from  liability  to  the  brokers  after 
the  first  misstated  account.  Ferguson,  Lamont,  ds  Go.  y 
Hutchison,  4,  155. 

Insurance  broker  —  Neglect  to  telegraph  —  Reparation.  —  A 
London  insurance  broker  had  an  office  in  Glasgow  where 
proposals  were  received  for  insurances  to  be  effected  by  him 
in  London.  On  a  Tuesday,  a  customer  in  Glasgow  ordered 
an  insurance  over  goods  in  a  steamer  which  had  sailed  from 
Antwerp  to  Liverpool  on  the  previous  Saturday.  Held  that 
it  was  the  duty  of  the  broker's  Glasgow  clerk  to  telegraph 
the  order  to  London  on  Tuesday,  and  that  the  broker 
was  liable  in  damages,  the  loss  of  the  vessel  having  been 
posted  at  Lloyd's  before  the  insurance  could  be  effected  next 
morning  by  letter.     Bell  v  Bray,  4,  10. 

Insurance  broker — Unpaid  premiums — Set-off'  by  underwriter 

Custom. — In  an  action  by  the  insured  under  a  marine 
insurance  against  the  underwriter  for  loss  under  the  policy 
the  underwriter  cannot  set  off  a  claim  for  unpaid  premiums 
where  a  broker  has  intervened,  though  averring  a  local 
custom  allowing  such  set-off,  but  not  averring  that  the 
insured  knew  of  it.     Hart  v  Birrell,  4,  397. 
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Agency :  Rights,  Powers,  and  Duties  of  Parties  genepally— continued. 
Ironbroker — Principal's  repudiation  of  sale — Broker's  failure  to 
buy  goods  for  forward  delivery — Damages. — ^An  ironbroker, 
who  sells  iron  for  delivery  at  a  future  day  and  whose  prin- 
cipal repudiates  the  sale,  so  that  the  broker  has  to  bear 
the  loss  as  between  him  and  the  buyers  of  the  iron,  is 
entitled  to  damages,  estimated  by  the  price  of  iron  as  on 
that  day,  and  not  as  on  the  day  of  the  principal's  repudia^ 
tion;  and  the  principal  is  not  entitled  to  have  the  damages 
reduced  on  the  ground  that,  as  the  market  turned  out,  the 
broker  might  have  reduced  the  loss  by  buying  iron  for 
delivery  on  the  day  of  the  original  contract.  Blyth  v 
Parker,  G2,  135. 

Loa/n  to  agent — Fraud  of  agent — lAdbility  of  principal. — An 
agent  of  a  company  was  supplied  with  funds  to  purchase 
goods  for  his  principals.  He  had  no  power  to  borrow. 
He  nevertheless  borrowed  money  to  pay  for  goods  which 
were  received  by  his  principals.  He  subsequently  absconded, 
considerably  in  debt  to  them.  In  an  action  at  the  instance 
of  the  lender  against  the  principals  to  recover  the  amount 
lent,  held  that  the  latter  were  not  liable.  M'Bain  v  Macduff 
Commercial  Co.,  3,   111. 

Manager  of  co-operative  store — Power  to  borrow.- — Held  that,  in 
the  absence  of  express  powers  to  borrow,  the  manager  of 
a  co-operative  supply  association  could  not  bind  the  associa- 
tion for  loans.  Strachan  v  Forfar  East  Port  Saving 
Association,  Ltd.,  4,  210. 

Negotiorum  gestor — Liability  for  omitting  creditor  when 
dividing  insolvent  estate. — The  law  agent  of  an  absentee, 
acting  either  under  mandate  or  as  negotiorum  gestor,  realised 
the  absentee's  estate  and  distributed  it  among  his  creditors, 
except  one,  of  whose  claim  he  was,  however,  aware.  Held, 
in  an  action  against  the  agent  by  this  creditor  for  payment, 
that  he  was  personally  liable  for  the  equivalent  of  the 
dividend  which  would  have  been  paid  had  the  estate  been 
divided  among  all  the  creditors.  Will  &  Philip  v  Aird, 
20,  284. 

Shipbroker — Charter  signed  by  broker — Liability  for  fulfilment 
— Principals  disclosed. — Held  that  a  shipbroker  who  acted 
merely  as  broker,  and  disclosed  the  names  of  his  principa,ls, 
was  a  limited  agent,  and  incurred  no  personal  responsibility 
for  the  due  performance  of  the  contract  of  affreightment 
entered  into  through  him,  although  he  signed  the  charter 
party;  and  that  a  claim  against  the  broker  on  the  contract 
of  affreightment  was  no  defence  to  his  claim  for  reimburse- 
ment of  premiums  advanced  by  him  as  insurance  broker. 
Matthews  S  Luff  v  M'Pherson  &  Co.,  20,  294. 

Shipping  cogent — Liability  for  misdelivery  of  cargo. — Held 
that  ship's  agents  at  a  port  of  discharge  were  not  liable  for 
loss  on  cargo,  though  they  collected  landing  charges  in 
their  own  names,  when  the  bill  of  lading  disclosed  the  names 
of  the  foreign  shipowners.  Newlands,  Thomson,  S  Go.  y 
J.  ds  A.  RoxJmrgh,  13,  306. 
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Agency:  Eights,  Powers,  and  Duties  of  Parties  generaJiy— continued. 
Ship's-hushcmd — Auctor  in  rem  suam — Liability  for  profits  in 
agency  business. — The  managing  owners  of  tlie  steamer 
"  Fitzjames  "  were  managing  owners  of  other  steamers,  and 
contractors  on  time  for  the  carriage  of  goods.  A  contract 
was  made  in  the  form  of  a  charter  party  by  them,  "  as 
managing  owners  of  the  'Fitzjames,'  and/or  other  similar 
suitable  steamer  or  steamers,"  for  the  carriage  during  three 
years  of  an  indicated  amount  of  goods  per  annum.  In  an  action 
of  accounting  by  owners  of  the  "  Fitzjames,"  held  that  the 
managing  owners  were  not  bound  to  communicate  the  profits 
of  the  contract,  except  so  far  as  the  "  Fitzjames "  was 
employed.     Machinnon  v  Burrell  ds  Son,   1,   166. 

Stakeholder — Trotting  match — Mora. — A  and  B  arranged  a 
trotting  match  between  horses,  each  depositing  £20  in  the 
hands  of  C,  to  be  paid  over  by  him  to  the  winner,  the 
trot  to  take  place  within  two  months  from  2l8t  April,  on 
a  day  to  be  named  by  A,  and  the  party  through  whose  fault 
the  match  should  not  come  oflE  to  forfeit  his  stake.  The 
match  did  not  come  ofi  within  the  time  stipulated,  and  in 
October  C  handed  over  to  B  the  £20  deposited  in  his  hands 
by  A.  In  an  action  raised  two  years  afterwards  by  A 
against  C  for  repayment  of  his  £20,  held  (1)  that  the  claim 
was  capable  of  being  enforced  in  a  Court  of  law  if  substan- 
tiated; (2)  that  the  match  not  having  taken  place  within 
the  time  stipulated,  through  the  failure  of  A  to  name  a  day, 
C  was  justified  in  paying  over  the  stakes  to  B;  and, 
separatim,  that  in  any  case  A  was  barred  by  mora  from 
enforcing  his  claim.     Henderson  v  Anderson,  7,  220. 

Stockbroker — Continuation — Definite  seller — Custom. — In  a  ques- 
tion between  stockbrokers  and  a  client  it  appeared  that,  after 
carrying  over  stock  bought  by  them  for  him  for  some  time 
in  the  usual  way,  by  selling  the  stock  and  repurchasing  for 
the  neit  account  from  another  stockbroker,  they  ceased  to 
do  so,  and  at  each  of  the  subsequent  continuations,  instead  of 
providing  a  definite  seller  from  whom  the  buyer  might 
claim  delivery,  they  set  the  purchase  against  a  larger  quan- 
tity of  the  same  stock  in  their  own  hands,  or  held  by  a  bank 
in  security  of  money  advanced  by  other  parties  to  them 
for  employment  on  the  Stock  Exchange.  Held  that  the 
brokers  had  failed  to  perform  their  duty  to  complete  a 
contract  on  behalf  of  their  client  with  a  definite  person 
as  seller,  and  that  they  had  not  proved  that  a  custom  to 
deal  m  that  way  on  Glasgow  Stock  Exchange  was  known  to 
and  bmdmg  on  their  client.  Stark  v  Hart  &  Watson  G2 
406.  '        ' 

Stockbroker-Specification  of  parties^  names  in  stockbroUm 
a^count.-Held  that  a  stockbroker's  account  need  not 
specify  the  names  of  the  parties  with  whom  he  dealt  when 
acting  on  his  employer's  behalf,  and  that  the  absence  of 
these  does  not  make  an  action  on  the  account  irrelevant  but 
observed  that  the  information  must  be  given  when  required 
by  the  employer,  and,  if  not,  the  Court  will  order  itZT 
given.     Byers  &  Co.  v  Simpson,  2,  382. 
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Agency :  Rights,  Powers,  and  Duties  of  Parties  generally— coreiSmMcd. 
Stockbroker — Statutory  nullity  of  broker's  contract — "  Leeman's 
Act."—\n  an  action  by  a  stockbroker  against  his  client  for 
the  price  of  certain  bank  shares  bought  by  the  latter's 
instructions,  held  that  the  sale  was  null  and  void  in  respect 
the  contract  note  did  not  contain  either  the  numbers  of  the 
shares  or  the  name  of  their  registered  holder,  as  provided 
for  by  the  statute  30  Vict.  cap.  20,  and  the  defender 
assoilzied,  notwithstanding  an  averment  of  a  Stock  Exchange 
custom  of  omitting  these  particulars.  Harverson  v 
GtrrarWs  Executor,   1,   303. 

III.  Commission. 

Commission  agent — Procuring  of  loam,. — When  parties  bargain 
for  payment  of  commission  for  procuring  a  loan,  the  agent 
earns  his  commission  when  the  parties  are  at  one  as  to  the 
terms  of  the  loan,  subject  only  to  the  verification  in  usual 
course  of  the  statements  in  the  borrower's  proposal.  Tule 
V  Black,  G2,  404. 

Commission  agent — Sale  following  introduction — Scale  of  com- 
mission.— Circumstances  in  which  held  that  an  agent,  intro- 
ducing a  purchaser  to  his  principal  with  the  result  of 
bringing  about  between  them  the  relation  of  buyer  and 
seller,  was  entitled  to  a  commission,  fixed  by  the  Court, 
on  the  purchase  price.  Hyde  d:  Go.  v  Milne  &  Sons,  1, 
150. 

Commission  agent — Sale  of  public-house — Introduction  of  buyer. 
— Circumstances  necessary  to  found  a  claim  for  commission 
on  the  sale  of  a  public-house  business.  M'Caig  v  Fraser, 
5,  229. 

Commission  agent — Sale  of  hotel  business  and  property. — 
Held  that,  in  the  absence  of  express  stipulation,  commission 
on  the  sale  of  a  business  licensed  to  sell  intoxicating  liquors 
does  not  include  outlays,  and  that  the  commission  is  payable 
when  the  purchase  price  is  paid.  Thomson  v  M'Donald, 
13,    175. 

Commission  agent — Sale  of  public-house — Gratuitous  mandate 
or  mercantile  agency. — Circumstances  in  which  held  that 
a  person  who  had  negotiated  a  sale  of  a  public-house,  with 
goodwill  and  stock-in-trade,  for  another  person  with  whom 
he  was  intimate  but  to  whom  he  was  not  related,  and  for 
whom  he  had  about  ten  years  previously  gratuitously  nego- 
tiated the  purchase  of  the  said  public-house,  &c.,  was 
entitled  to  a  commission  of  2 J  per  cent,  quantum  meruit 
on  the  price,  although  he  was  not  at  the  time  regularly 
engaged  in  business  as  a  commission  agent.  Boyd  v 
Watson,  tfec,   15,  339. 

Commission  agervt- — Sale  of  public-house — Transfer  of  licence 
refused. — ^A  commission  agent  held  not  entitled  to  com- 
mission for  negotiating  an  agreement  to  sell  a  public-house, 
where  the  transfer  of  the  licence  to  the  purchaser  was 
refused  by  the  licensing  authority,  and  the  sale  (conditional 
on  such  a  transfer)  failed.    Johnston  v  Duncan,  20,  13. 


10  DIGEST  OF  CASES. 

Agency :  Commission— contimted. 

House  /actor— Chanffe  of  agency.— Held  that,  when  a  property 
which  had  been  entrusted  to  a  factor  was  withdrawn  from 
his  charge  before  Candlemas,  he  was  entitled  to  full  cona- 
mission  to  the  following  Whitsunday,  in  terms  of  the  scale 
of  charges  of  the  Glasgow  Landlords  and  House  Factors' 
Association.     Wilkie  amd  Others  v  Macaulay,  1,  97. 

Land  agent — Sale  of  land. — Circumstances  in  which  it  was 
held  that  on  the  sale  of  a  property  a  commission  was  not 
payable  by  the  sellers  to  house  factors  who  had  introduced 
the  buyer.     Beid  &  Son  v  Ayr  Town  Council,  5,  364. 

Land  agent — Sale  of  house. — Held  that  where  factors,  in  whose 
list  a  dwelling-house  was  entered  for  sale,  introduced  a 
person  who  afterwards  became  purchaser,  they  were  entitled 
to  commission  on  the  sale  to  him,  although  they  were  not 
parties  to  the  final  negotiations  and  did  not  actually  effect 
the  sale.      Macindoe  <&  Lauder  v  Anderson,  12,  267. 

Land  agent — Introduction  of  purchaser. — The  owner  of  a 
country  house  employed  a  firm  of  property  agents  to  procure 
either  a  tenant  or  a  purchaser.  The  agents  introduced 
a  tenant,  and  were  paid  a  commission  upon  the  rent.  While 
they  were  still  acting  on  behalf  of  the  owner,  the  tenant, 
without  further  communication  with  them,  purchased  the 
house.  Held  that,  as  their  agency  covered  the  sale  as  well 
as  the  letting  of  the  house,  and  as  they  had  been  the  means 
of  introducing  the  person  who  ultimately  became  the  pur- 
chaser, they  were  entitled  to  a  commission  upon  the  purchase 
price,  under  deduction  of  the  commission  already  received 
on  the  rent.      Walker,  Fraser,  &  Steele  v  Turnhull,  13,  14. 

Land  agent — Introduction  of  purchaser. — ^A  firm  of  property 
agents  approached  the  owner  of  a  tenement  with  a  view 
of  inducing  him  to  sell  the  property  to  one  of  their  clients, 
and  in  the  course  of  the  negotiations  they  stipulated  that  a 
commission  should  be  paid  to  them,  without  eliciting  any 
promise  from  the  proprietor.  The  negotiations  were  broken 
ofi  owing  to  the  price  offered  being  too  low,  but  subsequently 
a  sale  was  effected  privately  to  the  same  client  at  an 
increased  price  through  another  party.  Held  that,  although 
the  pursuers  had  introduced  the  person  who  had  ultimately 
become  the  purchaser,  they  were  not  entitled  to  commission, 
as  they  had  worked  for  a  transaction,  so  far  as  the  seller 
was  concerned,  at  their  own  hand  without  employment. 
Templeton  v  Mui/r,  13,  172. 

Land  agent — Advertisement  of  house  for  sale  and  furnishing 
of  particulars  agent's  only  work. — Held  that  a  house  factor 
who  advertised  a  house  for  sale  in  his  printed  list,  and 
thereby  notified  the  public  that  the  house  was  in  the  market, 
was  entitled  to  commission  upon  its  being  bought  by  a 
party  who  first  knew  that  it  was  in  the  market  from  the 
factor's  advertisement,  notwithstanding  that  the  negotiations 
which  resulted  in  a  sale  were  conducted  by  another  house 
factor,  _  and  notwithstanding  that  the  second  house  factor 
first  disclosed  the  personality  of  the  possible  purchaser,  to 
the  seller.      Walker,  Fraser,  &  Steele  v  Gray,  18,  233. 
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Agency :  Commission— continued. 

Shiphroker — Time  charter  extended — Custam. — Held  that  there 
is  no  custom  of  trade  that  a  shiphroker  is  entitled  to  charge 
commission  against  his  shipowner  for  any  period  beyond  the 
time  of  the  charter  negotiated  by  him,  during  which  period 
the  parties  may,  by  private  consent,  have  continued  the 
relation  of  owner  and  charterer.       Faton  v  Currie,  8,  265. 

Shiphroker — Chartei — Glasgow  custom. — Held  that  by  Glasgow 
custom  a  broker  who  first  introduces  a  charterer  to  a  ship- 
owner with  a  view  to  business  is  entitled  to  commission  on 
the  charter  concluded  between  the  parties,  although  another 
broker  may  have  subsequently  intervened  and  had  to  do 
with  the  negotiations,  but  that  the  broker  must  have  employ- 
ment from  the  parties  and  that  he  must  name  the  charterer 
to  the  shipowners.  Circumstances  in  which  held  that  a 
broker  was  not  the  first  to  introduce  the  parties.  Slater 
Brothers  v  Stewart,  dec,   11,   116. 

Shiphroker — Sale  of  ship — No  agency. — Brokers,  not  having 
been  the  direct  cause  of  sale  of  a  ship,  held  not  entitled 
to  commission.     M'Laren  <Ss  Go.  v  O'Brien,  1,  64. 

Shiphroker — Sale  of  ship — Special  rate. — Held  that  a  broker 
who  introduced  a  customer  to  whom  a  vessel  was  ultimately 
sold  was  entitled  to  a  commission,  although  other  brokers 
intervened  before  the  transaction  was  completed,  and  that 
a  higher  rate  was  payable  where  the  vessel  was  old.  Gables  v 
Sutherland,  2,  125. 

Shiphroker — Sale  of  ship. — Circumstancee  iu  which  it  was  held 
that  no  commission  on  the  sale  of  a  voss«l  was  due  to  a 
shipbroker  who  alleged  that  he  had  introduced  the  parties. 
Walker,  Donald,  &  Co.  v  Gourlay,  6,  287. 

Shiphrokers  acting  as  insurance  brokers. — Held  that  shipbrokers 
who  also  acted  as  insurance  brokers  were  entitled  to  retain 
the  5  per  cent,  insurance  brokerage  as  falling  within  the 
category  of  ordinary  commissions  to  which  they  were  entitled 
in  managing  a  ship.     Neilsons  v  Skinner  <&  Co.,  5,  376. 

Ship's- husbands'  commission  from  builders  of  ship. — Held  that 
where  a  commission  on  the  building  of  a  ship  had  been  paid 
by  shipbuilders  to  brokers  who  acted  for  the  owners  in 
ordering  her  to  be  built,  the  owners  were  entitled  to  share 
in  that  commission,  although  they  were  in  ignorance  at  the 
time  of  the  transaction  that  it  was  being  allowed.  Neilsons  v 
Skinner  ds  Co.,  5,  376. 

Shooting s-agent — Lease  following  abortive  treaty. — The  pursuers 
sued  the  defender  "  for  agency  commission  on  let  for  season 
1883  "  of  A  shootings,  for  which  the  defender  had  been  in 
treaty  with  them  for  season  1882,  but  the  negotiations  had 
proved  abortive.  In  1883  the  defender  leased  A  direct 
from  the  proprietor's  solicitor.  Held  that  in  the  circum- 
stances the  pursuers  were  not  entitled  to  commission. 
Paton  &  Son  v  Walker,  2,  260. 

Agent  and  Client.     See  Law  Agency;  also  Rbpetition. 
Agreement.     See  Contract,  Stamp. 
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Ag-ricultural  Holdings  Acts.  See  Bankruptcy  IV.  (6),  Lease, 
Process  VIII. 

Alien.     See  Jurisdiction,  Mbditatio  fug^.  Process  IV. 

Aliment.  See  also  Arrestment,  Bastard,  Contract,  Debts  Kbcovery 
Act,  Husband  and  Wife  L,  II. ,  Imprisonment,  Law  Agency, 
Master  and  Servant  IV.,  Meditatio  FUGiE,  Poor,  ,  Prescrip- 
tion, Eepetition,  Small  Debt  Acts,  Succession. 

I.  Of  Prisoners,  •  page  12 

II.  Presumption  as  to  Aliment  given,  ,,  12 

III.  Obligation  between  Parents  and  Children,  „  13 

IV.  Obligation   between   Parents-  and   Children-in- 

Law,  -  „       14 

V.  Obligation  between  Spouses,  -  ,,       16 

I.  Of  PFisoners. 

Act  of  grace — Commencement  of  aliment. — An  incarcerated 
debtor  is  entitled  to  aliment  under  the  Act  1696,  cap.  32, 
only  from  the  date  of  his  application  for  it,  except  where 
he  applies  for  it  within  thirty  days  after  his  incarceration. 
Logie,  Fetitioner,  Gl,   26. 

Act  of  grace — La/wburrows. — A  person  imprisoned  for  failing  to 
find  caution  under  a  petition  of  lawburrows  is  entitled  to 
the  benefit  of  the  Act  of  grace.  Fleming  and  Strachan  v 
Miller,  Gl,   20. 

Act  of  grace — Eepetition  of  aliment. — A  creditor  who  had  ali- 
mented his  debtor  while  imprisoned  under  diligence,  held 
not  entitled,  on  his  debtor's  circumstances  improving,  to 
recover  the  amount  paid  as  aliment.  O'Neil,  M'Gowan,  & 
Go.  V  Pattison,  Gl,  21. 

Aliment  to  civil  prisoners — Bate. — Held  that  aliment  to  debtors 
in  any  prison  ought  to  be  at  a  uniform  rate.  Circum- 
stances in  which  the  rate  was  increased.       Young  v  , 

Gl,  23. 

II.  Presumption  as  to  Aliment  given. 

Grandchild — Presumption  that  aliment  furnished  ex  pietate. — 
Circumstances  in  which  held  {rev.  Sheriff-Substitute)  that 
a  grandparent  alimenting  his  grandchildren  without  paction 
with  their  father,  wag  not  entitled  to  repayment  of  aliment 
advanced  until  after  a  requisition  upon  the  father  to  receive 
and  aliment  them.     Kennedy  v  Macpherson,  16,  344. 

Parent  and  child — Presumption   of  maintenance   ex   pietate 

Arrears.— Held  in  an  action  for  the  past  aliment  of  a  mother 
for  a  period  of  years  at  the  instance  of  one  of  her  children 
against  another,  that  the  presumption  of  law,  in  the  absence 
of  any  paction  or  agreement,  is  that  the  aliment  was  given 
animo  donandi  or  e.r.  pietate.     M'Killop  v  Stewarts,  5    96. 

Presumption    of    gift    displaced    by    notice — Adult. When    an 

adult  was,  without  paction,  alimented  by  a  relative  outside 
the  degrees  of  legal  liability,  who  notified  the  pauper's  son 
that  he  would  hold  him  responsible,   held  that  the  notice 
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displaced  after  its  date  the  presumption  of  gift,  and  tliat  tlie 
subsequent,  but  not  the  prior,  advances  were  recoverable 
from  the  son.  Macpherson  v  Williamson,  19,  25. 
Repetition  of  advances  by  son — Claim  against  sisters. — In  an 
action  by  a  son  against  his  sisters  for  repetition  of  aliment 
alleged  to  have  been  advanced  by  him  to  their  mother, 
held  that,  as  he  had  not  intimated  to  the  others  liable  her 
indigence  and  his  payments,  and  did  not  aver  that  she 
made  any  claim  on  him,  the  sisters  were  not  bound  to  repay 
to  the  pursuer  the  sum  claimed  by  him.  Milne  v  Milne, 
&c.,  20,  266. 

Son-in-law — Presumed  donation. — A,  after  his  marriage  to  the 
daughter  of  B,  went  to  reside  in  a  house  occupied  by  and  the 
furniture  of  which  belonged  to  B.  A  paid  the  rent  of  that 
and  subsequent  houses  in  which  they  resided,  and  maintained 
B  in  board  and  lodging,  B  doing  work  in  the  garden  and 
otherwise  giving  assistance,  for  which  he  received  no 
remuneration.  A  understood  that  B  was  to  bequeath  his 
money  to  his  daughter,  A's  wife.  In  consequence  of  a 
quarrel  he  ceased  to  reside  with  A,  and  the  latter  brought 
an  action  against  him  for  the  board  supplied.  Held,  in  the 
absence  of  any  paction  between  them,  that  the  aliment 
afforded  to  B  must  be  presumed  to  have  been  supplied  by 
A  in  consideration  of  past  and  expected  services,  and  the 
defender  was  accordingly  assoil-ded.  A  y  B,  1 ,  68. 

III.  Obligation  between  Parents  and  Children. 

All  parties  interested  not  called. — A  parent,  suing  a  son  for 
aliment,  is  not  bound  to  call  other  sons,  who  are  giving  as 
much  as  they  can,  or  who  can  give  nothing.  Manderson  v 
Manderson,  Gl,   34. 

Children's  obligation — Joint  and  several  liability. — Held  that  a 
claim  of  aliment  at  the  instance  of  a  parent  against  his 
children  was  a  joint  and  several  one.  Robertson  v  Robertson', 
&c.,   18,   272. 

Father's  obligation — Advances  by  parish. — An  old  man 
possessing  £200,  besides  some  heritable  property,  and  living 
on  the  income  from  these,  allowed  his  son  to  be  chargeable 
on  the  parish.  Held  that  his  executors  were  liable  in  repay- 
ment to  the  parish,  and  that  the  delay  in  bringing  up  the 
case  being  due  to  his  having  professed  poverty,  the  plea  of 
mora  was  not  maintainable.  Samson  v  Lowden's  Trustees, 
2,   353. 

Father's  obligation — Custody  by  mother. — Held  that  where  a 
wife  is  awarded  the  custody  of  her  pupil  children  under  the 
Guardianship  of  Infants  Act,  1886,  the  Court  may  order 
the  father  to  contribute  to  their  aliment.  Miller  v  Miller, 
5,  289. 

Grandfather's  obligation — Offer  to  maintain  one  of  several 
grandchildren. — Circumstances  in  which  the  offer  of  a 
grandfather  to  support  one  of  a  deceased  son's  three  children 
was  held  to  be  reasonable  and  sufficient  implement  of  his 
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natural  obligation  to  aliment  them  all.  Johnston  v 
Johnston,  3,  89. 
Grandfather's  obligation — Offer  to  receive  grandchild. — A  woman 
whose  husband  had  left  the  country  without  making  pro- 
vision for  the  maintenance  of  his  wife  and  child  applied  to 
her  father-in-law  for  payment  of  aliment  for  the  child.  He 
offered  to  receive  his  grandson  into  his  own  house  and  to 
maintain  him  there.  Held  that  such  an  offer  was  a 
suflScient  answer  to  an  action  for  a  separate  aliment  in  any 
circumstances.     Ball  v  Dall,  3,  265. 

Reformatory  school — Liability  to  aliment  child  detained. — A 
pa,r6nt's  liability  to  maintain  a  child  detained  in  terms  of 
the  Reformatory  Schools  Act,  1866,  begins  from  the  date 
fixed  in  the  magistrate's  order  under  sec.  25 ;  and,  as,  a 
general  rule,  liability  is  not  incurred  by  mere  admission  into 
the  school.     Inglis  v  M'Lean  and  Cattenach,  G2,  20. 

Son's  obligation — Absence  of  superfluity. — Circumstances  in 
which  held  that,  with  an  income  of  £72  a  year,  earned  by 
himself  and  family,  a  son  was  not  liable  for  his  mother's 
support.     Petrie  v  Petrie,   1,   120. 

Son's  obligation — Superfluity  of  child's  means. — An  indigent 
mother  sued  for  aliment  two  sons  who  were  each  in  receipt 
of  23«.  per  week  of  wagesi.  Circumstances  in  which  it  was 
held  that  the  sons  had  no  superfluity  of  means  from  which 
to  support  their  mother,  and  the  action  dismissed.     Kirk 

V  Kirks,  9,  217. 

Sons'  obligation  in  absence  of  father. — A  woman  was  deserted 
by  her  husband  on  account  of  her  bad  conduct,  and  he  lived 
in  South  America.  Held  that  her  sons  were  liable,  not- 
withstanding the  subsistence  of  the  marriage,  to  aliment 
their  mother.  Glasgow  Barony  Parish  Inspector  of  Poor  v 
Macfarlames,    2,    152. 

Son's  obligation  to  diseased  father — Offer  to  procure  admission 
to  infirmary. — A  labourer  who  was  not  able-bodied  only 
because  he  suffered  from  an  ulcerated  leg  sued  his  son  for 
aliment.  Held  that  an  offer  by  the  defender  to  see  to  the 
pursuer's  admission  to  an  infirmary  (where  he  could  prob- 
ably be  so  far  cured  as  to  earn  his  livelihood)  was  insufficient, 
and  that  the  defender  was  liable  in  aliment.  Campbell  v 
Campbell,  3,  156. 

IV.  Obligation  between  Parents-  and  Children-in-Law. 

Father-in-law's  obligation.— Held  that  the  owner  of  a  land  estate 
was  not  lia.ble  in  aliment  to  the  wife  of  his  only  son  who 
had  been  educated  as  an  advocate  and  had  deserted  her      A 

V  B,  (j1,  35. 

Father-in-law's  obligation.— Held  that  a  father-in-law  is  not 
liable  to  aliment  his  daughter-in-law  where  the  son  and 
husband  IS  dea.d.  Glasgow  Barony  Parish  Inspector  of 
Poor  V  Gttrvte,  2,  58.  ^  ' 
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Aliment ;  Obligation  between  Parents-  and  Chi\Aven-in-La,v/— continued. 
Father-in-law's  obligation — Grandchild — Arrears. — Held  that  a 
father  was  not  bound  to  provide  a  separate  aliment  for  the 
wife  of  his  lunatic  son,  but  was  liable  to  pay  to  her  as  dis- 
burser  the  aliment  of  his  pupil  grandchild  not  only  from 
the  date  of  demand,  but  as  from  the  date  of  failure  on  the 
part  of  the  father  to  support  the  child.  Garden  v  Garden, 
15,  274. 

Obligation  of  illegitimate  daughter's  husband. — Held  that  the 
husband  of  an  illegitimate  child  was  equally  liable  with  the 
legitimate  children  to  contribute  to  the  aliment  of  his  wife's 
mother.     Mays  v  Keir,  5,  71. 

Son-in-law's  obligation. — Held  {rev.  SherifE-Substitute)  that  a 
son-in-law,  possessed  of  about  £200  in  bank,  and  main- 
taining himself  and  his  family  by  keeping  lodgers,  was  not 
bound  to  break  in  upon  his  capital  for  support  of  his 
mother-in-law.  Carr  v  Taylor  and  Carr,  1,  118; 
Ferrier,    1,    119. 

Son-in-law's  obligation. — ^Where  a  marriage  has  taken  place 
since  the  Married  Women's  Property  Act,  1877,  and  the 
husband  is  not  lucratus  by  the  marriage,  he  is  not  bound 
to  aliment  the  indigent  parents  of  his  wife.  Palmer  v 
Palmer  and  Others,  2,  55  ;  Gruden  v  Petrie  and  Others, 
2,  75. 

Son-irirlaw's  obligation — Liability  admitted — Expense  of  decree 
and  admission  to  poor's  roll. — Held  that,  where  a  claim 
for  aliment  of  parents-in-law  was  not  disputed,  and  where  it 
was  being  paid,  the  parents  were  not  entitled  to  constitute 
their  claim  by  a  decree  at  the  expense  of  their  son-in-law. 
Opinion  that  they  were  not  entitled  to  a  decree  at  all,  except 
of  consent,  and  that,  in  any  view,  the  defender  was  not  bound 
to  pay  the  expense  of  the  pursuers  getting  admission  to 
the  poor's  roll.     Wells  v  Kerr  2,  84. 

Sonr-ifir-lav/s  obligation. — Held  that  a  son-in-law  is  bound  to 
aliment  his  mother-in-law.     Mitchell  v  Crochatt,  2,  232. 

Son-in-law's  obligation. — Held  that  a  son-in-law  is  not  bound 
to  aliment  his  mother-in-law.     Russell  v  Soutar,  2,  236. 

Son-in-law's  obligation. — Held  that  the  Married  Women's 
Property  Act,  1881,  does  not  alter  the  rule  that  a  man 
married  before  the  passing  of  the  Married  Women's  Property 
Act,  1877,  is  liable  for  the  support  of  his  mother-in-law, 
even  although  he  has  not  been  lucratus  by  the  marriage. 
Simpson  v  Harvey,  2,  374. 

Son-im-lav/s  obligation. — Held  that  a  man  married  before  the 
Married  Women's  Property  Act,  1877,  came  into  operation 
is  liable  to  contribute  to  the  support  of  his  mother-in-law, 
but  not  if  married  subsequently,  unless  he  is  lucratus  by 
the  marriage.     Muir  v  Muir,  3,  225. 

Son-in-law's  obligation.— Held  that  a  son-in-law  is  _  liable  to 
support  his  mother-in-law,  and  that  this  obligation  is  not 
removed  by  the  Married  Women's  Property  Act  of  1877. 
Girvan  Inspector  of  Poor  v  M'Ewan,  3,  301, 
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Aliment :  Obligation  between  Parents-  and  Children-m-Law— continued. 
Son-in-law's  obligation. — Held  that  the  ohligation  of  a  son-in- 
law  to  aliment  his  parents-in-law  is  not  removed  by  the 
Married    Women's     Property    Acts     of     1877     and     1881. 
M'Grimmon  v  M'Crimmon,   4,    118. 

Son-in-law's  obligation. — Held,  in  regard  to  a  marriage  subse- 
quent to  the  date  of  the  Married  Women's  Property  Act,  1877, 
that  a  son-in-law  was  not  liable  for  the  maintenance  of  his 
mother-in-law,  as  he  had  not  been  lucratus  by  the  marriage. 
Brown  v  Walters,  4,  122. 

V.  Obligation  between  Spouses. 

Agreed  rate  continued. — In  an  action  for  interim  aliment  at  the 
instance  of  a  wife  Hying  separate  from  her  husband  and 
averring  that  she  was  unable  to  live  with  him  in  safety,  held 
that  proof  was  unnecessary,  and  interim  aliment  awarded  for 
six  months ;  and  parties  having  previously  agreed  upon  a 
rate  of  aliment  under  a  mutual  agreement  which  was  revoked 
by  the  husband  upon  record,  held  that  it  was  reasonable  to 
continue  that  rate  of  aliment,  there  being  no  averment  of 
any  change  in  the  circumstances  of  either  party.  Miller 
^  Miller,  8,  16. 

Arrears  under  voluntary  separation — Husband's  tempora/ry 
insanity. — A  husband  living  in  voluntary  separation  from 
his  wife,  under  an  agreement  whereby  he  contracted  to  pay 
her  a  monthly  aliment,  became  insane,  and  was  put  into  an 
asylum.  He  was  discharged  cured  after  three  or  four 
months'  confinement.  Held,  in  an  action  brought  by  the 
wife  about  eight  months  after  the  discharge,  that  he  was 
liable  in  the  arrears  of  aliment  which  had  accrued  during 
and  subsequent  to  his  confinement,  he  not  having  indicated 
any  desire  for  adherence  or  intimated  that  he  revoked  the 
contract,  and  a  brief  fit  of  insanity  not  being  ipso  facto 
sufficient  to  put  an  end  to  the  contract.  Sharp  v  SiiMrv, 
12,   175. 

Arrears  under  contract  of  separation — Sheriff. — An  action  of 
aliment  at  the  instance  of  a  wife  living  separate  from  her 
husband  and  founding  upon  a  verbal  contract  for  aliment 
held  competent  in  the  Sheriff  Court  quoad  the  arrears  prior 
to  revocation.    A  B  y  C  B,  17,  293. 

Cruelty  or  desertion^Proof.—k.  Sheriff,  when  awarding  interim 
aliment  to  a  wife  deserted  by  her  husband  or  obliged  by  his 
s(zv^t^a,  to  live  apart  from  him,  ought  to  limit  the  aliment 
to  such  a  period  as  is  sufficient  to  allow  the  parties  to  apply 
to  the  Suprenie  Court.  Opinion  that,  in  an  action  in  the 
Sheriff  Court  by  a  wife  for  interim  aliment,  it  is  competent 
to  lead  proof  of  desertion   or  sceviUa.        Niven  v   Niven, 

Cruelty-Wife  in  desertion. -When  a  wife  has  deserted  her 
husband,  and  in  an  action  by  her  for  interim  aliment  he 
offers  to  take  her  back  to  his  house  and  cohabitatTon  the 
process  may  be  contmued  to  see  whether  the  offer  of  ak»r 
ence  is  made  in  good  faith;  but  it  is  incompetent  to  Xw 
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a  proof  of  alleged  scevitia  justifying  her  separation — aliter, 
if  the  desertion  originates  with  the  husband,  for  it  is  then 
his  duty  to  show  in  the  Supreme  Court  that  he  was  justified 
in  leaving  her,  and  she  is  entitled  to  apply  to  the  Sheriff 
for  interim  aliment.    M'Aulay  v  M'Aulay,  G2,  16. 

Cruelty  of  old  date — Sheriff. — Held  that  a  wife  who  seeks 
aliment  from  her  husband  on  the  ground  that  she  is  unable 
to  live  with  him  because  of  his  cruelty  cannot  obtain  aliment 
from  him  in  the  Sheriff  Court  if  the  acts  of  cruelty  com- 
plained of  are  not  of  recent  occurrence.  Observations  as  to 
the  ground  on  which  aliment  can  be  given  in  the  Sheriff 
Court  in  marital  cases.     Black,  v  Black,  7,  160. 

Husband's  obligation — Interim  aliment  on  ground  of  cruelty — 
Offer  to  cohabit. — A  wife,  while  in  a  state  of  intoxication, 
assaulted  her  husband,  and  was  thereupon  turned  out  of  his 
house  by  his  son.  The  husband  afterwards  endeavoured, 
without  success,  to  persuade  her  to  return  to  his  house. 
Held,  in  an  action  at  the  wife's  instance  for  interim  aliment, 
that  though  there  was  evidence  of  previous  acts  of  cruelty 
on  the  part  of  the  husband,  she  was  not,  under  the  circum- 
stances, entitled  to  decree  against  him  in  the  Sheriff  Court. 
Semple  v  Semple,  2,  62. 

Husband's  obligation — Interim  aliment. — Circumstances  in 
which  interim  aliment  was  refused  to  a  wife,  as  she  was 
about  to  raise  an  action  for  separation  and  aliment  in  the 
Court  of  Session.     Dods  v  Dads,  5,  417. 

Husband's  obligation — Interim  aliment — Cruelty. — Held  {rev. 
Sheriff-Substitute)  that  an  action  for  temporary  aliment  at 
the  instance  of  a  wife  who  had  left  her  husband's  house  on 
account  of  his  cruelty  was  competent  in  the  Sheriff  Court, 
even  though  he  offered  to  receive  her  back.  Carmichael  v 
Carmichael,   10,  160. 

Husband's  remanent  liability  after  inhibiting. — Held  (1)  that, 
notwithstanding  the  raising  of  letters  of  inhibition,  the 
husband  remains  liable  for  necessaries  supplied  to  his  family, 
unless  he  can  show  that  he  has  otherwise  sufficiently  pro- 
vided for  them,  and  the  onus  of  proving  that  he  supplied 
them  with  necessaries  aliunde  rests  on  him;  and  (2)  that 
in  judging  whether  that  obligation  has  been  sufficiently 
discharged  by  the  husband,  the  position  and  circumstances 
of  the  party  are  to  be  taken  into  account.  Circumstances 
in  which  it  was  held  that,  notwithstanding  the  letters  of 
inhibition,  the  husband  was  liable  for  an  account  subse- 
quently incurred  by  his  wife.  Moore,  Taggart,  d:  Co.  v 
Kerr,  14,  10. 

Wif^s  obligation. — Held  that  a  wife  possessed  of  sufficient 
income  only  for  her  own  support  is  not  bound  to  encroach 
on  her  capital  in  order  to  contribute  to  the  support  of  her 
husband.     Monifieth  Inspector  of  Poor  v  Swan,  2,  180. 

Alimentary  Provision.     See  Husband  and  Wipe  III, 
Allocation.    <S'ee  Church  II, 
3 
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Amand.     See  Process  VI. 

Amendment.     See  Process  VI.,  Debts  Recovery  Aot  II. 

Animals  Ferae  Naturae.     See  Crime  II.,  Reparation  II. 

Appeal.  See  Assessment,  Bankruptcy,  Church  III.,  Expenses  II., 
Judicial  Factor,  Lease  VII.  (6),  VIII.,  Mbditatio  fug«. 
Police,  Process,  Public  Health,  Railway  I.,  Workmen's 
Compensation  Act. 

Apprehension  (Wrongous).     See  Carriage  L,  Reparation  V. 

Apprentice.     See  Master  and  Servant. 

Appropriation.     See  Contract  I.,  Discharge. 

Aquaehaustus.     See  Servitude. 

Arbitration.  See  also  Contract  III.,  Lease,  Property,  Savings 
Bank,  Sheriff  I. 
Arbiter  not  named — Ancillary  reference — Insurance  policy. — 
Held  that  a  clause  in  a  policy  of  insurance  agreeing  to  refer 
to  arbitration  "  any  difference  touching  the  amount  of  loss 
or  damage  "  was  a  valid  clause  of  reference,  although  arbiters 
were  not  named.  Bain  v  General  Life  and  Fire  Assurance 
Co.,  2,  344. 
Arbiter  unnamed — Executorial  reference — Building  contract — 
Exclusion  of  ordina/ry  action. — The  general  conditions  for 
the  erection  of  a  house  contained  a  clause,  inter  alia, 
referring  disputes  to  "  the  architect."  The  specification 
for  carpenter  work  incorporated  the  conditions  by  reference, 
and  submitted  the  execution  to  the  approval  of  a  named 
architect,  who  also  signed  the  plans  mentioned  in  the 
specification.  Held  that  the  architect's  name  could  not  be 
read  into  the  clause  of  reference  in  the  general  conditions, 
and  that  that  clause  was  merely  executorial,  and  not  such  as 
to  exclude  the  jurisdiction  of  the  Court  in  a  question 
regarding  damages  and  the  price  of  extras.  Camerons  v 
Laing,  5,  .38. 

Arbiters  unnamed — Charter  party. — Circumstances  in  which  an 
attempt  in  a  charter  party  to  institute  a  reference  to  arbiters 
unnamed  held  not  good,  not  being  either  for  (1)  the  mere 
ascertainment  of  the  loss  under  an  admitted  liability,  or  (2) 
the  ascertainment  of  the  occurrence  of  a  contingency  without 
which  no  liability  would  arise — the  parties  being  in  dispute 
as  to  the  terms  and  meaning  of  the  contract  itself.  Biggar  & 
Co.  V  Andersnti  ds  Co.,  10,  105. 

Arbiter  unnamed — Failure  of  arbiter  named — Nomination  by 
Court— Arbitration  Act,  1894  (57  <b  58  Vict.  cap.  13).— 
Held  incompetent,  either  under  the  Arbitration  Act,  1894 
or  at  common  law,  for  the  Court  to  appoint  an  arbiter  in 
room  of  one  named  in  the  agreement  of  reference  who  has 
failed  by  death  or  declinature.  Bryson  &  Manson  v  Picken 
&c.,  12,  26.  ' 

Arbiter  unnamed— Three   co-ordinate   arbiters— N omination   In, 
Court— Arbitration  Act,   1894.— In  a  charter  party  it  w^ 
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AFbitration — continued. 

agreed  that  disputes  should  be  referred  to  arbiters,  one 
chosen  by  each  party,  and  a  third  chosen  by  these  nominees. 
Held  that  the  Court  had  not  power,  under  the  Arbitration 
Act,  1894,  to  nominate  one  of  the  three  arbiters,  as  the  case 
did  not  fall  within  the  purview  of  the  Act.  Twihill  v  Niven 
&  Go.,  13,  313. 

Arbiter  not  named — Appointment  by  Court — Arbitration  Act, 
189L— Held  that  sec.  2  of  the  Arbitration  Act,  1894,  did 
not  apply  where  two  parties  had  come  to  an  agreement  to 
refer  to  a  party  to  be  chosen  by  their  agents,  and  the  agents, 
without  either  of  them  refusing  to  make  a  nomination,  had 
failed  to  agree  on  an  arbiter.     Gowie  v  Kiddie,  14,  26. 

Gontract  for  a  year  ertended — Ancillary  effect. — Circumstances 
in  which  a  clause  of  arbitration  in  a  contract  of  carriage 
of  a  year's  duration  taking  effect  "  should  any  dispute 
arise  between  the  contracting  parties,"  was  held  to  be 
merely  ancillary  to  the  contract  and  not  to  be  enforceable 
after  that  period.  Murdoch  v  Ayr  Steamshipping  Co., 
8,  193. 

Evidence  of  submission — Writ. — A  reference  to  fix  the  price  of 
stock  sold  was  held  to  be  established  by  admissions  in 
pleadings,  but  held  that  the  award  must  be  proved  by 
writing.  Such  a  reference  made  after  disputes  have  arisen, 
and  not  being  part  of  the  original  contract  of  sale  of 
moveables,  cannot  be  proved  by  parole.  Weir  v  M' Arthur, 
G2,  171. 

Evidence  of  submission — Informal  award. — Circumstances  in 
which  a  verbal  submission  held  effectual,  and  exhausted  by 
an  informal  finding,  and  a  formal  decree-arbitral,  subse- 
quently executed  and  differing  from  the  informal  one,  set 
aside.     Gordon  v  Earl  of  Leven,   3,   426. 

Bemuneration — Tacit  liahility  for  arbiter's  fee. — ^Where  parties 
referred  a  claim  to  an  arbiter,  without  making  provision  for 
his  remuneration,  held  that  the  agent  of  a  party  was  not 
personally  liable  to  the  other  party  for  one-half  of  a  fee 
paid  by  the  latter  to  the  arbiter.  North  British  Railway 
Go.  V  Pater  son,  Cameron,  <k  Co.,  2,  79. 

'Remuneration — Oversman  sitting  with  arbiters  before  devolution. 
— Where  the  parties  acquiesced  in  the  oversman  being  present 
at  the  inspections  and  sittings  of  the  arbiters,  although  no 
devolution  happened,  he  was  held  entitled  to  be  remunerated 
therefor.     Maclay  v  M'Gregor,   19,  71. 

Remuneration — Valuation  of  property  by  men  of  skill. — A  deed 
of  submission  between  outgoing  and  incoming  tenants  of  a 
farm,  appointing  farmers  as  arbiters  to  value  farm  goods, 
provided  for  fees  to  the  oversman  and  to  skilled  persons  who 
might  be  employed  by  the  arbiters  or  oversman  for  the 
purpose  of  carrying  out  the  submission,  but  was  silent  as 
to  remuneration  to  the  arbiters.  Held  that,  the  submission 
being  for  valuation  by  skilled  men  in  the  line  of  their 
business,  remuneration  was  due  to  the  arbiters.  Machay  v 
M'Gregor,  19,  71. 
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Architect.     <S'ee  Arbitration,  Retention. 
Arrest.     See  Carriage  I.,  Reparation  V. 

Arrestment.     See  also  Assignation,  Bankruptcy,  Carriage  III.  (a). 
Lease  L,  V.  {b). 

I,  Founding  Jurisdiction,  •  -  pa&e  20 

11.  Competency  and  ESTect  generally,  ..  20 

III.  Of  Wages,  -  "  23 

IV.  Recall,  "  ^3 

I.  Founding  Jurisdiction. 

Constitution  of  preference. — Observed  that  an  arrestment  ad 
fundandam  juriKdictionem  imposes  a  nexus  on  the  sub- 
jects arrested,  but  only  for  a  specific  purpose,  and  that  its 
efiect  ceases  if  that  purpose  fails  or  is  relinquished ;  circum- 
stances in  which,  therefore,  held,  in  a  multiplepoinding, 
that  such  an  arrestment  conferred  no  preference.  Craig  v 
Tighe  and  Others,   1,  313. 

Expenses,  whether  recoverable. — Held  that  the  expenses  of  arrest- 
ment to  found  jurisdiction  are  proper  expenses  of  process. 
Smith  &  Son  v  Owners  of  "  Crystal  Spring,"  7,  67. 

II.  Competency  and  Effect  generally. 

Alimentary  provision. — Held  that  funds  destined  by  a  settlement 
in  favour  of  trustees  for  an  alimentary  provision  to  a  child 
are  not  attachable  for  other  debts — even  for  the  aliment  of 
that  child's  wife  and  daughter.  Anderson  v  Anderson's 
Trustees,  5,   269. 

Alimentary  fund  accruing — Whether  alcoholic  liquors  aliment- 
ary.— Held  (1)  that  an  alimentary  fund  could  be  arrested 
for  the  price  of  ales,  stout,  and  whisky,  and  (2)  that,  where 
the  fund  was  derived  from  rents  collected  by  trustees  at 
half-yearly  terms  and  divisible  amongst  the  beneficiaries  there- 
after, an  arrestment,  lodged  by  an  alimentary  creditor  of 
one  of  the  beneficiaries,  currente  termino,  was  good,  and 
preferable  to  one  lodged  by  a  similar  creditor  after  the  rents 
were  in  the  trustees'  hands.  Turnbull  &  Son,  &c.  v  Scott, 
&c.,  15,  268. 

Debt  to  dissolved  firm. — Circumstances  in  which  it  was  held  that 
the  price  in  a  contract  originally  made  with  a  firm,  and  to 
which  a  partner  of.  that  firm  on  its  dissolution  acquired 
right,  was  not  attachable  by  an  arrestment  used  in  the 
hands  of  the  debtor  by  a  creditor  of  the  other  partner  of 
the  dissolved  firm.     Brush  v  Cramond  &  Hill,   18,   204. 

Execution  against  railway  company. —Held  that  an  arrestment 
was  validly  executed  against  the  North  British  Railway 
Company  by  being  used  in  their  hands  at  Stirling  station 
and  left  with  a  servant  in  their  employment  there. 
Roberton  &  Johnston  v  North  British  Raihvay  Co.,  9,  72. 

Exem.ption— Salary  of  public  servant .—Th^  salaries  of  public 
servants,  such  as  officers  of  the  Inland  Revenue  or  the 
Customs,  are  not  attachable  by  arrestment.  Acme  Machine 
Co.  V  M%ller  &  Hendrie,  G2,  143, 


DIGEST  OF  CASES.  21 

Arrestment:  Competency  and  Effect  genevally— continued. 

Exemption — Servant  of  the  Grown — Post  Office  official. — Held 
that  the  salaries  of  employees  of  the  Post  Office  are  not 
arrestable. — Allan  v  Cunnynghame,  6,   225. 

Fraudulent  -partnership — Sole  partner.— "W.  H.  Gass,  who  had 
given  up  business,  making  a  settlement  with  his  landlord, 
commenced  a  new  business  in  Glasgow  under  the  name  of 
"  W.  H.  Gass  &  Company,"  and  entered  into  an  agreement 
with  his  sister,  a  person  without  means  or  knowledge  of 
business,  residing  in  Kilmarnock,  that  she  should  take  up 
the  business  under  the  name  of  W.  H.  Gass  &  Co.  for  her 
exclusive  behoof,  and  that  he  should  be  her  manager  for 
a  year  at  a  salary  of  19s.  a  week.  Held  that  funds  in  bank 
in  name  of  the  new  firm  of  W.  H.  Gass  &  Co.  were  attached 
by  an  arrestment  under  a  decree  against  W.  H.  Gass, 
obtained  by  a  previous  creditor  of  his.  Question  whether 
the  Act  1621,  cap.  24,  was  applicable  to  the  circumstances. 
Gass  &  Go.  and  Another  v  Webster,  G2,  149. 

Furthcoming — Liability  of  arrestees  when  arrested  subject  taken 
from  them  by  force. — Circumstances  in  which  held  that  a 
railway  company  were  not  bound  to  make  furthcoming  the 
value  of  live  stock  duly  arrested  in  their  hands,  which  were 
forcibly  taken  possession  of  by  their  owner,  the  common 
debtor,  against  the  protest  and  remonstrance  of  the  railway 
company's  servants.  Boberton  &  Johnston  v  North  British 
Railway  Co.,  9,  72. 

.Joint  adventure — Attachment  of  partnership  funds  for  partner's 
debt. — Held  that  a  creditor  of  a  member  of  the  crew  of  a 
fishing  boat,  fishing  together  on  the  footing  of  getting 
shares  in  the  net  proceeds  of  the  catch,  was  not  entitled 
to  arrest  the  price  of  fish  sold  on  account  of  the  whole  crew. 
Smith  V  Wilson,  7,  58. 

Jurisdiction  over  arrestee  at  common  law  or  under  the  Sherif 
Gourts  Act  of  1876,  sec.  4,^— English  limited  liabihty  com- 
pany arrestees. — Circumstances  in  which  held  that  a  limited 
liability  company,  having  their  registered  office  in  England 
but  having  a  place  of  business  in  Aberdeen,  were  subject 
to  the  jurisdiction  of  the  Sheriff  of  Aberdeen  as  arrestees, 
though  no  business  between  arrestor  and  arrestee  had  or 
perhaps  could  have  taken  place,  and  that  an  arrestment  was 
validly  served  upon  them  at  their  place  of  busmess  at  Aber- 
deen and  by  forwarding  a  copy  of  the  execution  m  a  regis- 
tered letter  to  the  registered  office  of  the  company  in 
England.  Distinction  drawn  between  jurisdiction  over  a 
defender  and  jurisdiction  over  an  arrestee.  Hopper  &  Go. 
V  Walker,  &c.,  20,  137. 
Uvery  stable— Lease  of  stalls.— Held  that  where  the  proprietor 
of  a  stable  had  let  the  stalls  therein  to  a  number  of  people, 
each  of  whom  had  a  key,  an  arrestment  in  his  hands  did 
not  attach  a  horse  or  any  other  articles  put  into  a  stall 
by  the  party  to  whom  it  was  let.  Burns  v  M'Dougal  &  Co., 
dec,  13,  232. 

Luggage  on  railway  plat forwr— Petition  for  delivery.— k  trunk 
containing  body  clothes  was  arrested  by  a  creditor  of  the 
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Arrestment:  Competency  and  Effect  generaily— continued. 

owner  while  it  was  on  a  platform  of  the  respondents,  a 
railway  company,  by  whose  line  the  petitioner  was  about  to 
travel.  Held  that,  the  arrestment  being  obviously  inept, 
the  owner  was  justified  in  petitioning  for  delivery  next  day, 
in  respect  the  railway  company  declined  to  give  up  the 
trunk  except  on  getting  a  guarantee  from  her  to  indemnify 
them  against  any  action  by  the  arrester.  M'Kay  v 
Highland  Railway  Co.,   Gl,   193. 

Minor  pursuer. — Held  that  an  arrestment  on  the  dependence 
of  an  action  raised  by  a  minor  without  the  consent  of  her 
curator  is  valid.      Munro  v  M' Galium,  9,  171. 

Parochial  relief. — Held  that  the  allowance  made  by  a  parochial 
board  for  relief  of  a  pauper  is  not  arrestable,  at  least 
while  the  parish  fund  is  not  appropriated  to  the  individual 
paupers.      Davidson  v  Mackay  and  Skene,  4,   100. 

Post  office  savings  bank. — Held  that  money  deposited  in  a  post 
office  savings  bank  is  not  arrestable,  and  that  in  any  event 
an  arrestment  in  the  hands  of  a  local  postmaster,  under 
the  designation  "  Postmaster  at  S,  and  agent  of  the  post 
office  savings  bank  at  S,"  was  ineffectual  to  attach  it. 
Bickerstaff  v  Orr  and  Another,  2,  87. 

Property  in  hands  of  police. — Property  taken  possession  of 
by  the  police  is  not  liable  to  arrestment.  Henderson  v 
Malcolm,  Gl,   190. 

Property  in  hands  of  procurator-fiscal. — It  is  incompetent  to 
arrest  in  the  hands  of  the  procurator-fiscal  moneys  found 
on  the  person  of  an  accused  person  and  retained  in  his 
custody.      Jopp  V  M'Hardy  and  Another,  G2,  145. 

Public  sale — Price  payable  to  auctioneers — Right  of  seller's 
creditors  to  arrest  price  in  purchasers'  hands. — Held 
that,  when  a  farmer's  stock  was  sold  by  public  roup  under 
a  stipulation  that  the  price  was  payable  to  the  auctioneers, 
the  creditors  of  the  farmer  were  not  entitled  to  arrest  in 
the  hands  of  one  of  the  purchasers  the  price  of  certain 
goods  bought  by  him.  Sharp  v  MacdonaM  &  Fraser  and 
Others,  1,  37. 

Sale  by  auction — Conditions  of  sale — Arrestment  of  goods  in 
hands  of  auctioneer. — ^A  arrested  in  the  hands  of  B,  an 
auctioneer,  certain  cattle  which  had  been  purchased  by  C, 
ajid  which  under  B's  conditions  of  sale  were  held  by  him  until 
the  price  was  paid.  C  paid  the  price  and  removed  the 
cattle.  In  an  action  of  furthcoming  raised  by  A,  the  arrester, 
against  B,  held  that  he  was  entitled  to  decree  of  furthcoming 
against  B,  or — the  cattle  being  no  longer  in  the  arrestee's 
possession — to  decree  for  their  value.  Hamilton  v  Binnie 
Ltd.,  20,  277. 

Small  Debt  Act—Prescription.~Held  that  if,  on  the  expiry  of 
an  arrestment  in  a  Small  Debt  action,  a  second  arrestment 
IS  used,  it  attaches  the  fund  as  of  its  own  date,  and  not 
as  of  the  date  of  the  first  arrestment.  Sinclair  <&  Co  v 
Leith,  6,  349. 
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ArFestment — continued. 

III.  Of  Wages. 

AccumMlation  of  deferred  wages. — Held  that  an  allowance  of 
"  fish  money,"  payable  to  fishermen  at  the  close  of  the 
fishing  season,  was  part  of  their  earnings,  and  as  with  their 
weekly  pay  it  gave  them  no  more  than  £1  a  week,  it 
was,  under  the  Wages  Arrestment  Limitation  Act,  1870, 
not  arrestable.  Caledonian  Banking  Co.  v  Johnston  dk 
Sons,  2,  131. 

Employers  and  Workmen's  Act. — The  wages  of  a  workman  are 
protected  by  the  Wages  Arrestment  Limitation  Act,  1870, 
from  arrestment  upon  a  decree  for  damages  for  breach  of 
contract  under  the  Employers  and  Workmen's  Act,  1875. 
Mitchell  &  Go.  v  Shepherd  arvd  Innes,  Gl,  372. 

Gamekeeper. — Held  that  the  wages  of  a  gamekeeper  are 
arrestable.      Munro  v  M'Callum,,  9,  171. 

Gamekeeper— Held  tliat  by  couimon  law  the  wages  of  a  game- 
keeper are  not  arrestable.  Marjorihanks  v  Watson,  &c., 
19,  279. 

Herring  money. — Held,  ie  terms  of  the  Merchant  Shipping  Act 
of  1854,  sec.  233,  thait  the  wages  of  the  mate  of  a  fishing 
lugger  were  not  subject  to  arrestment,  though  partly  ascer- 
tained by  the  amount  of  the  catch.  M'Ritchie  v  Milne  and 
Others,  3,  176. 

Labourer  or  contractor. — A  contractor  miner,  who  engaged  other 
miners  to  work  along  with  him,  paying  them  a  fixed  rate 
of  wages  per  day,  but  himself  in  the  result  earning  just 
the  same  amount,  held,  nevertheless,  to  be  within  the 
protection  of  the  Wages  Arrestment  Act,  1870.      Thomson 

V  Barret  and  Earl  of  Eosslyn,  4,  242 ;  G2,  358. 

Oil  money. — Held  that  '•  oil  money  ' — a  share  of  profit  or 
gratuity  payable  by  custom  or  agreement  to  the  crew  of  a 
whaling  or  sealing  ship  at  the  end  of  a  voyage — is  not  wages 
in  the  ordinary  sense  of  the  term,  and  can  therefore  be 
arrested.     Gouick  v  Bruce  &  Co.,  11,  142. 

On  dependence  of  action  for  aliment. — The  exception  from  the 
Wages  Arrestment  Limitation  Act,  1870,  of  arrestments  "  in 
virtue  of  decrees  for  alimentary  debts  "  does  not  operate  to 
allow  wages  under  20s.  a  week  to  be  attached  by  an  arrest- 
ment on  the  dependence  of  an  action  for  aliment.      Mathew 

V  M'Leish,  Gl,  371. 

Payment  in  advance. — Held  that  where,  by  an  arrangement 
between  an  employer  and  a  workman,  the  wages  of  the 
latter  were  paid  in  advance,  an  arrestment  was  not  effectual, 
because  there  was  nothing  to  attach;  and  that  such  an 
arrangement  between  employer  and  employed  was  a  legal 
one.      Eddie  v  M'Avoy  &  Co.,  9,  366. 

IV.  Recall. 

Arrestment  in  execution. — The  Personal  Diligence  Act  gives  the 
Sheriff  power  to  recall  arrestments  in  execution  as  well  as 
arrestments  on  the  dependence.      Gillies  v  Bow,  Gl,   196. 
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Arrestment;  liecall— continued. 

Expenses— Arresters  already  secured.— The  defenders  iu  an  action 
for  the  price  and  storage  dues  of  oil,  on  tlie  dependence  ot 
which  arrestments  had  been  used,  presented  a  petition  tor 
recall,  on  the  ground  that  the  arrestments  were  oppressive 
and  that  the  pursuers  having  the  oil  in  their  possession  had 
ample  security  for  their  claim.  An  interlocutor  was  pro- 
nounced recalling  the  arrestments,  and  the  pursuers  having 
thereafter  abandoned  their  action  the  defenders  moved  for 
the  expenses  of  the  recall.  Held  that  they  were  entitled  to 
expenses.  Reid  <k  Co.  v  Langloan  Iron  and  Chemical  Co., 
Ltd.,  20,  203. 

General  loosing — Amount  of  caution  after  decree. — Where  a  party 
used  arrestments  for  the  amount  for  which  he  had  got  decree 
and  for  the  probable  amount  of  the  expenses  to  which  he  had 
been  found  entitled,  and  the  unsuccessful  party  took  the 
judgment  to  appeal,  held  that  he  was  not  entitled  to  a 
general  loosing  of  arrestments  except  on  caution  for  or 
consignation  of  the  amount  to  which  the  first  party  appeared 
hoc  statu  entitled.  Observations  on  the  circumstances  in 
which  arrestments  on  decree  may  be  loosed.  Gormack 
<&  Sons  V  Semple,  7,  100. 

Grounds  of  recall. — Held  that  the  bare  averment  that  an  arrest- 
ment is  "  irregular,  illegal,  and  incompetent "  is  irrelevant 
and  insufficient  to  support  a  petition  for  its  withdrawal. 
Munro  v  M' Galium,,  9,  171. 

Identity  of  common  debtor. — A  petition  for  the  recall  of  arrest- 
ments on  a  decree  may  be  competently  presented  on  the 
ground  that  the  decree  does  not  apply  to  the  petitioner,  but 
the  validity  of  the  decree  itself  cannot  be  competently  tried 
in  such  a  process.     Murdoch  v  Bennett,  1 1 ,  67. 

Restriction — Joint  debt. — ^A  pursuer  raised  an  action  against 
four  parties,  concluding  against  each  of  them  for  payment 
of  £28  lis.  IJd.,  being  one-fourth  share  of  a  total  sum  of 
£114  16s.  6d.  alleged  to  be  due  by  them  jointly.  Upon 
the  dependence  of  the  action  the  pursuer  arrested  £120 
due  by  the  arrestee  to  the  defenders,  or  "  to  either  of  them,"' 
One  of  the  defenders  applied  by  petition  to  have  the 
arrestment  used  against  him  restricted  to  £30.  Held 
that  the  arrestment  was  excessive,  and  it  was  accordingly 
restricted  as  against  the  defender  to  £30  as  craved.  Dunn 
V  Davidson,  8,   121. 

Assault.     See  Reparation  I. 

Assessment.  See  also  Bankruptcy  III.,  Burgh,  Church,  Harbour 
Lease  V.  (6),  Police  IV.,  V.,  VI.,  Poor,  Process  VIII.,  Public 
Health  II.,  River,  Road  I.,  Ill,  Title  to  Sue. 

I.  Levy  and  Management,-  .  nape  24 

II.  Liability  of  Subjects,  97 

III.  Liability  of  Persons,  "         "  ^ 

IV.  Preference,  .         "  ," 

I.  Levy  and  Management. 

Condictio  inMiiti— Valuation  roll.~The  tenant  of  a  pier  which 
so   far   as   above   low-water   mark,   was   situated   within    a 
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Assessment:  Levy  and  management— continued. 

police  burgh,  alleged  that  for  eleven  years  he  had  beeu 
assessed  by  the  commissioners  on  the  full  rental  of  the 
whole  pier,  and  he  claimed  repayment  of  an  amount  pro- 
portioned to  the  length  of  the  pier  outwith  the  burgh.  Meld 
that  the  error,  if  any,  lay  in  the  entry  made  in  the  valuation 
roll  for  the  burgh,  and  that,  till  the  pursuer  got  the  entry 
rectified,  the  present  action  was  incompetent.  M'Alister 
V  Gove  and  Kilci-eggan  Police  Commissioners,  10,  123. 
Misapplication  of  police  funds. — Held  that  the  commissioners 
of  a  burgh,  H,  formed  under  the  general  Police  Act,  1862 
(which  specifies,  in  sec.  66,  the  only  purposes  to  which  the 
funds  derived  from  assessments  may  be  applied),  were  not 
entitled  to  apply  such  funds  to  the  payment  of  expenses 
incurred  in  opposing  a  bill  for  the  annexation  of  another 
police  burgh,  C,  to  the  city  of  Glasgow,  although  it  was 
well  known  and  admitted  that  the  annexation  of  C  was 
only  a  step  towards  the  annexation  of  other  burghs  of 
which  H  was  one.  Mein  v  Hillhead  Police  Com^missioners, 
G2,  3U. 

Occupancy  for  part  of  year — Valuation  roll. — In  a  question 
between  tenants  who  occupied  assessable  subjects  in  Glasgow 
for  only  part  of  a  year  and  the  city  assessor,  held  that 
an  assessment  levied  proportionately  on  the  rent  entered 
in  the  valuation  roll  and  not  on  the  actual  rent  agreed  to 
be  paid  was  correct.  M'Ghie  v  Glasgow  Police  Commis- 
sioners,  7,    140. 

Poor  rate — Railwa/y — Deduction  for  maintenance  and  repairs. — 
Held  that  the  deduction  to  be  allowed  under  sec.  37  of  the 
Poor  Law  Act,  1845,  for  a  particular  year  for  the  cost  of 
maintenance  and  repairs  of  an  undertaking  is  not  to  be  the 
actual  cost  for  the  year  in  question,  but  an  average  over 
a  series  of  years,  and  that  fourteen  years  is  not  an  inappro- 
priate period  over  which  to  take  the  average.  Dundonald 
Inspector  of  Poor  v  Glasgow  d;  South-Western  BaMway  Co., 
4,  148. 

Poor  rate — Valuation  roll  as  fixing  persons  liable. — Where  the 
name  of  one  member  of  an  association  was  entered  in  the 
valuation  roll  as  tenant  of  its  hall,  held  that  other  members 
might  be  sued  and  found  liable  along  with  him  for  rates — 
the  roll  not  being  conclusive  as  to  the  persons  liable  for 
rates,  although  conclusive  as  to  the  rateable  value  of  the 
hall.      Wood  V  Cleary,  &c.,  13,  327. 

Poor  and  school  rates — Counter  claim — Set-off. — Held  that  a 
ratepayer  is  not  entitled  to  set  off  against  a  demand  for 
poor  and  school  rates  a  counter  claim  for  sums  which  he 
alleges  to  be  due  to  him  by  the  assessing  authority  in  respect 
of  the  occupation  by  paupers  of  houses  belonging  to  him, 
where  the  counter  claim  is  illegal  and  disputed.  Kil- 
brandon  Parish  Council  v  Easdale  Slate  Quarry  Co., 
15,  139. 

Poor  and  school  rates — Parish  council — Title  of  collector  to  sue. 
— Held  that  the  collector,  duly  authorised  by  the  parish 
council,   is  entitled  to  sue  for  arrears  of  poor  and  school 
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rates,  albeit  that  in  the  Local  Government  Act,  1894,  the 
parish  council  is  incorporated,  and  has  the  power  to  sue 
in  its  own  name.  Glark  v  Magistrates  of  Perth,  18,  113. 
School  rate — Annual  estimates. — Circumstances  in  which  held 
that  a  parochial  board  had  not  levied  a  rate  either  in  itself 
excessive  or  beyond  the  powers  conferred  upon  it  by  statute. 
Tevendale  v  Boss,  I,  268. 

School  rate — Education  Acts,  1872  and  1878 — Hating  for 
secondary  education  in  higher  class  public  schools. — 
Held  that  in  respect  of  the  provisions  of  the  Education 
Acts,  and  in  particular  sec.  18  of  41  &  42  Vict.  cap.  78, 
■d,  school  board  are  entitled  to  apply  such  part  as  they 
consider  necessary  of  the  school  fund  under  their  charge  to 
the  expenses  of  a  higher  class  public  school  under  their 
management.  Callander  School  Board  v  M'Dougall,  20, 
68. 

Sewer — Seasonable  sum  for  use — Appeal. — -Where  parties 
charged  with  a  reasonable  sum  for  the  use  of  sewers  have 
not  appealed,  they  cannot,  in  defence  to  an  action  for  pay- 
ment, raise  questions  as  to  the  mode  of  estimating  the  charge. 
Clydebank  Commissioners  v  Valentine  ds  Co.,  14,  99. 

Sewer  rate  in  burgh — Charge  for  unassessed  property. — Circum- 
stances in  which  a  sum  which  was  charged  by  burgh  police 
commissioners  for  the  use  of  a  sewer  against  a  person 
not  assessed,  and  which  the  commissioners  had  reconsidered 
on  an  appeal  by  him  to  them,  was  held  a  not  unreasonable 
charge  under  sec.  364  of  the  Burgh  Police  Act  of  1892, 
and  was  decerned  for.     Hunter  v  Hiinter,   16,  47. 

Special  drainage  and  water  district — Insufficient  rating  powers. 
— Opinion  that  where  a  deficiency  arises  after  levying  the 
maximum  assessment  on  a  special  water  supply  or  drainage 
district,  it  should,  in  so  far  as  not  made  up  by  voluntary 
subscriptions,  be  met  by  an  assessment  on  the  whole  parish. 
Mackenzie  v  Urray  Local  Authority,  5,   173. 

Summary  warrant — Change  of  remedy. — Where  a  collector  of 
police  rates  had  obtained  a  summary  warrant  for  their 
recovery  against  various  persons  in  default,  held  that  he 
was  entitled  to  abandon  the  warrant  quoad  any  of  them, 
and  sue  for  payment  in  common  form.  Govan  Police  Com- 
missioners V  Clark,  5,  156. 

Water  rates — Gutting  off  non-compulsory  supply  for  illegal 
arrears  of  rates — Interdict. — A  committee  of  a  county 
council  threatened  to  cut  ofi  the  non-<jompulsory  water 
supply  of  certain  licensed  premises,  the  tenants  of  which 
had  refused  to  pay  some  overcharges  of  water  rates  for  by- 
gone years  found  by  the  Court  to  be  illegal.  A  tenant 
who  had  paid  the  overcharge  for  the  current  year,  and  a 
tenant  who  had  not  paid  it  raised  actions  of  interdict  against 
the  cutting  off.  Held  that  they  were  both  entitled  to  inter- 
dict, the  latter  tenant  being  ready  to  pay  a  reasonable 
charge.  Scott,  dsc.  v  Dumbartonshire  Gounty  Gou/ncil 
13,  165.  ' 
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II.  Liability  of  Subjects. 

Burgh  rates — Exemption — Eating  Exemptions  Act,  1874 — 
Churches,  &c.,  exclusively  appropriated  to  public  religious 
worship. — Circiunstances  in  which  it  was  held  that  premises 
used  for  public  religious  worship,  viz.,  the  churches  of  a 
United  Free  Church  congregation  and  of  a  Christian 
Brethren's  congregation,  were  also  used  for  other  purposes 
not  within  the  statutory  exceptions  of  37  &  38  Vict.  cap.  20, 
sec.  1,  and  were  therefore  not  exempt  from  assessment  for 
burgh  rates.  Pollokshaws  Town  Council  v  Pollok  United 
Free  Church,  dec,  20,  280. 

Owner — Foor  rate — Exemption  of  religious  buildings. — The 
landlord  as  well  as  the  occupieir  or  tenant  of  premises  exclu- 
sively appropriated  to  public  religious  worship  is  not  liable 
to  be  rated  for,  or  to  pay,  poor  rates.  Steel  v  Bain,  G2, 
337. 

Owner — Exem,ptioii — Volunteer  armoury. — Held  that,  under 
sec.  26  of  the  Volunteer  Act,  1863,  the  proprietor  of  an 
armoury  leased  to  a  battalion  of  volunteers  is  not  liable 
to  be  assessed  for  local  rates.  Parish  Cou/ncil  of  Kells 
V  Garmory,  19,  180. 

Poor  rate — Deductions  for  repairs — Railway. — Held  that  the 
deductions  for  repairs  in  any  particular  parish  allowed  under 
sec.  37  of  the  Poor  Law  Act,  1846,  are,  in  the  case  of  a 
railway,  to  be  calculated  upon  the  annual  value  of  the 
railway  taken  as  a  whole,  and  not  merely  on  the  fragment 
of  the  railway  to  be  found  in  the  particular  parish.  Dun- 
donald  Parish  v  Glasgow  &  South-Western  Eailway  Co., 
2,  368. 

Poor  and  school  rates — Exemption — 6  &  7  Vict.  cap.  36. — 
H^ld  that  the  Lord  Advocate's  certificate  of  exemption  from 
local  rates,  granted  in  virtue  of  6  &  7  Vict.  cap.  36,  has 
no  retrospective  effect.  Clark  v  Magistrates  of  Perth, 
18,  113. 

Poor  rate — Reformatory  school. — A  reformatory  school  certified 
by  the  Secretary  of  State  is  not  exempt  from  parochial 
assessments.     Motion  v  M'Intosh,  G2,  343. 

Poor  and  school  rates — Police  station. — Held  that  police  stations 
are  exempt  from  poor  and  school  rates  as  well  as  from  income 
tai.  Langholm  Parochial  Board  v  Dumfries  Commissioners 
of  Supply,  1,  265. 

Public  health  rate — Market  garden. — Held  that  a  market  garden, 
without  house,  is  "  land  used  for  agricultural  purposes  "  in 
the  sense  of  the  Public  Health  Act,  1867,  sec.  94,  and  is 
to  be  assessed  in  one-fourth  of  the  annual  value  as  in  the 
valuation  roll.  M'Gill  v  Prestwick  Local  Authority,  2, 
140. 

Public  health  rate — Pasture  land. — Held  that  a  golf  course, 
being  within  the  description  "pasture  land,"  fell  to  be  assessed 
for  drainage,  in  terms  of  sec.  94  of  the  Public  Health  Act, 
1867,  on  only  one-fourth  of  its  annual  value  as  entered  in 
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the  valuation  roll.    Lenzie  Golf  Club  v  Lanurksliire  (Juunty 
Council,  10,  280. 

Water  rate — Exemption — Volunteers. — Local  authorities  are 
bound  to  supply  water,  free  of  charge,  to  a  volunteer  store 
with  sergeant's  house  attached.     Hogg  v  Quinn,  G2,  343. 

Water  rate — Exemption — Railway — Glasgow  Corporation  Water- 
works Act,  1855,  sec.  91,  3  <fc  4  Vict.  cap.  97,  sec.  21 — Glasgow 
District  Svhway  Act,  1890. — RelA  that  the  subway  and 
works  of  the  appellants  were  a  railway  within  the  meaning 
of  the  Railway  Regulation  Act,  1840,  sec.  21,  and  that  the 
company  was  entitled  to  the  exemption  from  water  rates 
provided  for  in  the  Glasgow  Waterworks  Act,  1855,  sec.  91. 
Glasgow  District  Subway  Co.  v  Corporation  of  Glasgow, 
19,  340. 

Water  rate  on  shops — Public  Health  Act,  1867,  sees.  89  and 
94:— Burgh  Police  Act,  1892,  sees.  267,  339,  and  347.— 
In  a  burgh  where,  prior  to  the  passing  of  the  Burgh  Police 
Act,  1892,  a  water  supply  had  been  introduced  under  the 
provisions  of  the  Public  Health  Acts,  and  money  borrowed 
on  the  security  of  the  assessments  authorised  by  these  Acts, 
and  a  portion  of  the  borrowed  money  had  not  been  repaid, 
the  commissioners  of  the  burgh,  acting  as  local  authority 
under  the  Public  Health  Acts,  continued  to  assess  shops  for 
water  rate  on  the  full  rental  thereof.  Held  (rev.  Sheriff- 
Substitute)  that  for  shops  the  water  rate  should  be  charge- 
able only  on  one-fourth  of  the  rental  thereof,  under  sec. 
267  of  the  Police  Act.  Jack  v  Lanark  Police  Commis- 
sioners,  12,  7. 

Water  rate — Double  assessment — Public-house — Special  rate. — 
Held  that  the  tenant  of  a  hotel  within  a  special  water 
supply  district,  who  used  the  supply  for  washing  vessels 
and  for  mixing  with  the  liquors  he  sold,  used  such  water 
"  for  trading  or  manufacturing  purposes "  in  the  sense 
of  sec.  89  (3)  of  the  Public  Health  Act  of  1867;  but  that 
the  local  authority,  while  levying  a  special  water  assessment 
on  the  hotel,  were  not  entitled  to  have  him  interdicted  from 
using  the  supply  of  water  for  trading  purposes,  or  to  charge 
for  a  trading  supply.    Beith  Local  Authority  v  Muir,  3,  319. 

Water  rate — Double  assessment — Special  rate  for  purposes 
other  than  domestic. — Burgh  Police  Act,  1892. — Held  that 
an  assessment  by  police  commissioners  under  the  Burgh 
Police  Act,  1892,  of  persons  using  water  for  domestic  and 
ordmary  purposes,  and  also  for  purposes  other  than  domestic 
and  ordinary,  both  in  the  domestic  rate,  levied  along  with 
the  burgh  general  assessment,  and  also  in  a  special  rate 
for  the  water  supplied  for  purposes  other  than  domestic 
and  ordmary  according  to  a  schedule  of  rates  issued  by 
Pf  i<^ /Mnmissioners  was  iUegal  under  the  proviso  in 
sec  264  of  the  Burgh  Police  Act,  1892.  Gow,  &c.  v  Leven 
Police  Comrmssioners,   13,  92. 

Water  rate  on  shops— Burgh  Police  Act,  1892  sec  267  —Held 
{rev.  Sheriff-Substitute)  that  shops  were,  under  the' proviso 
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in  sec.  267  of  the  Burgh  Police  Act,  1892,  assessable  in 
1896  only  on  one-fourth  of  their  rental,  to  meet,  inter 
alia,  the  expenditure  on  waterworks  constructed  under  the 
powers  in  the  Public  Health  Act,  1867,  prior  to  the  passing 
of  the  Police  Act  of  1892.  Gumming,  dec.  v  Leven  Police 
Commissioners,   13,  96. 

Water  rate — Public-house — Power  of  committee  of  county 
council  to  assess. — ^When  a  committee  of  a  county  council 
attempted  to  charge  the  holders  of  public-houses  and  other 
licensed  premises  a  higher  rate  for  water  supply  than  the 
domestic  rate  imposed  by  the  council,  held  that  the  over- 
charge was  illegal  and  irrecoverable  at  law,  as  the  committee 
had  no  powers  of  assessing.  Scott,  <&c.  v  Dumbartonshire 
CovAity  Council,  13,  165. 

Water  rate  on  shops — Special  circumstances  warranting  increase 
of  rate — Appeal — Burgh  Police  Act,  1892,  sees.  267  and 
34:0. — Held  that,  as  shops  are,  under  the  proviso  in  sec. 
267  of  the  Burgh  Police  Act  of  1892,  assessable  on  only 
one-fourth  of  their  rental  except  in  "  special  circumstances," 
the  local  authority,  when  imposing  the  assessment  on  shops 
at  a  higher  rate  than  that,  must  state  the  special  circum- 
stances which  are  thought  to  justify  the  increased  assess- 
ment, and  that  where  the  special  circumstances  are  not  then 
stated  the  normal  rate  will  be  applied  in  an  appeal,  when 
it  is  too  late  to  introduce  the  circumstances  for  the  first 
time.       Corrigall,   <&c.    v  The   Provost,   &c.,   of  Stromness, 

17,  135. 

Water  rate  on  shops — Coal  and  lime  stores  and  sheds — Entry 
on  valuation  roll — Burgh  Police  Act,  1892,  sec.  267. — 
In  an  appeal  to  the  Sheriff  against  an  assessment  for  water 
in  burgh  on  the  full  rental  of  premises  entered  on  the  valua- 
tion roll  as  ■■  coal  store,"  "  lime  shed,"  "  store,"  "  loft,"  and 
actually  and  chiefly  used  for  selling  coal  and  lime  by  retail, 
held  that  the  description  in  the  roll  did  not  hinder  con- 
struction in  the  matter  of  assessment,  and  that  the  premises 
were  in  fact  "  shops  "  in  the  sense  of  sec.  267  of  the  Burgh 
Police  Act  of  1892,  and  in  law  came  under  the  restricted 
assessment  on  one-fourth  of  the  rental,  in  the  absence  of 
special  circumstances  justifying  the  ordinary  charge.  Peter- 
head  Coal   Company   v   The   Provost,    dec.,    of  Peterhead, 

18,  262. 

Water  rate  —  Shop  —  Special  circumstances  —  Public-house  — 
Burgh  Police  Act,  1892,  sec.  267.— Held  that  public-houses 
are  shops  within  the  meaning  of  the  Burgh  Police  Act,  and, 
after  proof  as  to  the  consumption  of  water  for  business 
purposes  in  a  public-house,  held  that  the  rating  authority 
had  failed  to  discharge  the  onus  of  proving  "  special  circum- 
stances "  alleged  by  them  which  might  justify  the  imposition 
by  them  of  a  higher  rate  than  on  other  shops,  viz.,  the  large 
consumption  of  water  for  business  purposes  in  the  public- 
house.  Storrie  v  Police  Commissioners  of  Hawick,  18, 
293, 
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Water  rate  on  shops — Workshop — Appeal. — Held  that  premises 
comprising  an  ofiSce  in  a  shop  and  a  workshop,  not  connected 
in  fact  or  on  the  valuation  roll  with  a  dwelling,  and  as  to 
which  the  assessing  authority  alleged  no  special  circum- 
stances, were  assessable  for  water  supply  on  only  one-fourth 
of  their  rental  in  terms  of  the  Burgh  Sewerage,  Drainage, 
and  Water  Supply  Act,  1901,  sec.  2,  and  that  where  a  water 
rate  is  sued  for  by  action,  the  validity  of  the  assessment 
is  open  to  decision,  notwithstanding  a  previous  appeal  on 
the  assessment.  Provost,  &c.,  of  Newton-Stewart  v 
Murchie  &  Picken,  19,  216. 
Water  rate — Wrong  statute — Appeal. — Held  that  an  occupier  of 
pr6mis.es  in  burgh,  whose  appeal  to  the  police  commissioners 
against  their  assessment  of  his  premises  for  water  rate 
had  been  dismissed,  was  entitled  to  appeal  to  the  Sheriff 
under  sec.  339  of  the  Burgh  Police  Act  of  1892  ;  and  that 
as  the  assessment  had  been  imposed  under  sec.  21  of  the 
said  Act,  instead  of  under  the  Public  Health  Act  of  1897, 
he  was  entitled  to  be  relieved  of  the  assessment.  Robertson 
V  Dunbar  Police  Commissioners,   16,  322. 

III.  Liability  of  Persons. 

Auctioneer  selling  effects  when  rates  unpaid — Poor  rate. — 
Held  that  an  auctioneer  is  not  liable  either  as  an 
individual  or  as  a  vitious  intromitter  for  arrears  of  rates 
due  in  respect  of  premises  which  a  sale  conducted  by  him 
has  had  the  effect  of  displenishing.  TurnbuU  v  Stevenson, 
6,  223. 

Bondholders  in  possession — Private  improvement — Public  sewer. 
— Bondholders  who  obtained  decree  of  poinding  of  the 
ground  on  7th  May,  1889,  and  thereafter  drew  rents  and 
realised  machinery,  &c.,  held  not  liable  for  a  special  assess- 
ment imposed  on  the  proprietors  for  a  public  sewer  con- 
structed in  January,  1889,  ex  adverso  of  the  subjects  in 
question.  Glasgov)  Police  Commissioners  v  MacLean,  Fyfe, 
&  MacLean,  8,  57. 

Hirer  of  furniture — Poor  rate. — One  who  had  hired  furniture 
to  the  tenant  of  a  house  and  removed  it  when  the  tenant 
absconded  held  not  liable  for  poor  rates  assessed  in  respect 
of  the  house.     Kippen  v  Abrahams,  12,  16. 

Occupant  for  part  of  year — Police  rate — Greerwck  Police  Act. — 
Held  that  under  the  Greenock  Police  Act,  1877,  tenants 
who  entered  into  occupancy  after  the  annual  valuation  roll 
was  made  up  were  liable  to  be  assessed  only  on  the  actual 
rent  payable  by  them  for  the  period  between  the  date  when 
their  occupancy  began  and  the  following  term  of  Whitsun- 
day.    Auld  V  M'Murrich,  7,  111. 

Owner — Burgh  rates — Let  for  less  than  a  year. — Held  that  in 
Edinburgh  by  local  statute  owners  and  factors  are  "liable 
for  occupiers'  as  well  as  owners'  rates  where  property  is 
let  for  a  period  of  less  than  a  year.  Magistrates  of  Edin- 
burgh V  C alder,  11,   14, 
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Owner — Burgh  rates — Occupiers  for  less  than  a  year — Notice  to 
factw. — Held  that,  when  police  commissioners  failed  to 
assess,  and  to  send  assessment  notices  to,  occupiers  of 
premises  let  for  less  than  a  year,  they  were  not  entitled 
to  recover  burgh  general  assessment  from  the  owners  of 
the  premises  under  sec.  345  of  the  Police  Act  of  1892.  Held 
also  by  the  Sheriff-Substitute  that,  when  police  commis- 
sioners propose  t«  treat  factors  as  owners  under  the  Act, 
it  is  not  sufficient,  under  sec.  352  of  the  Act,  to  address  the 
notice  to  the  actual  owners  "  per  "  the  factors.  Chalmers  v 
Lade  <&  Hood,  13,  38. 

Owner — Houses  let  by  the  month — Occupiers'  assessments — Poor 
Law  Act,  1845,  see.  34 — Valuation  Act,  1854,  sees.  2  and  31 
— Reform  Act,  1884,  sec.  9  (6). — Held  that  a  proprietor  is 
not  chargeable  with  the  occupiers'  proportion  of  poor,  &c., 
rates  for  houses  let  by  the  month.  Hogg  v  M'Crindle, 
20,  201. 

Oirner — House  factor — Poor  rate — Poor  Law  Amendment 
Act,  1845,  sec.  1. — Held  that  house  factors,  appearing  on 
the  valuation  roll  along  with  the  owners  of  landed  property, 
are  not  liable  to  be  assessed  for  poor  and  school  rates. 
Wood  V  Gillon,  tbc,  16,  363. 

Owner — Poor  and  school  rates — Monthly  tenants — Houses  under 
£4. — Held  that  the  Parish  Council  of  Hamilton,  having 
assessed  the  poor  and  school  rates  on  the  tenants,  waa 
precluded  from  assessing  the  owner.  Hamilton  Parish 
Council  V  Lang,   14,  293. 

Railway  under  construction — Lands  taken  under  trust — Land 
tax  and  poor  and  prisons  rates  deficiencies. — A  railway 
company  does  not  escape  its  liability  under  sec.  127  of  the 
Lands  Clauses  Act,  1845,  to  make  good  deficient  assessments 
for  land  tax,  prisons,  and  the  poor,  arising  during  the  con- 
struction of  its  works,  by  having  bought  and  taken  the  titles 
to  the  property  on  which  the  deficiency  arises  in  the  names 
of  trustees,  and  with  an  entry  at  a  date  previous  to  the 
passing  of  its  Act.  Beattie  v  Worth  British  Railway  Co., 
7,  258. 

Railway  undertaking  causing  deficiency  of  rate^Poor  rate- 
Completion  of  undertaking.— Held  that  a  railway  company 
continues  liable  for  a  deficiency  of  poor  rate  so  long  as  any 
portion  of  the  works  sanctioned  by  the  Act  authorising  the 
railway  remains  uncompleted.  Question  as  to  when  rail- 
way works  are  to  be  held  as  completed.  Parish  Council 
of  Barony  Parish,  Glasgow  v  Caledonian  Railway  Co., 
16,  3. 
Successive  tenants— Farm— Poor  rate.—k  tenant  entering  at 
Whitsunday  is  liable  to  pay  the  whole  of  the  poor  rates  tor 
the  year  beginning  at  that  Whitsunday,  and  cannot  retara  a 
half  in  respect  of  the  outgoing  tenant  having  right  to  the 
crop  of  that  year.  Henderson  v  Lovie,  Gl,  340. 
Successive  tenants— F arm  tenant.— k  tenant  entering  to  a  farm 
at  Martinmas  is  liable  to  pay  half  of  the  poor  rates  and 
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other  local  rates  imposed  for  the  year  from  Whitsunday 
to  Whitsunday.  MealVs  Executors  v  Wedderspoon,  01, 
342. 

Successive  tenants — Farm — Poor  rate. — Meld  that  a  tenant  of 
a  farm  entering  at  Martinmas  was  bound  to  relieve  the 
former  tenant  of  a  proportion  of  the  poor  rate  levied  for 
the  year  from  Whitsunday  to  Whitsunday  corresponding  to 
the  period  of  the  new  tenant's  occupancy  within  that  year. 
M'Knight  v  Williamson,  2,   278. 

Successive  tenants — Incoming  tenant  of  farm. — Held  that  the 
incoming  tenant  of  a  farm,  whose  term  of  entry  to  the  arable 
land  was  at  Martinmas  and  to  houses  and  grass  at  Whit- 
sunday, was  not  liable  for  a  proportion  of  the  year's  taxes 
for  the  year  current  at  the  date  of  his  entry.  Cullen  v 
Hamilton,  II,  342. 

IV.  Preference. 

Arrears. — The  amount  realised  under  a  poinding  and  sale  was 
consigned  in  the  hands  of  the  clerk  of  Court.  Claims  were 
lodged  by  the  collectors  of  the  poor,  school,  county,  and  roads 
and  bridges  assessments,  claiming  to  be  ranked  and  pre- 
ferred on  the  consigned  fund  for  these  assessments  for  four 
years,  including  the  year  current,  founding  on  sec.  88  of 
the  Taxes  Management  Act,  1880.  Held  that  they  were 
entitled  only  to  one  year's  assessments  in  preference  to  the 
poinding  creditors.     Spence  v  Morrison,  7,  98. 

Burgh  rates. — Held  that  the  Preferential  Payments  in  Bankruptcy 
Act,  1888,  applies  to  Scotland.  Crawford^s  Cessio,  6,  11  : 
Aberdeen  City  Chamberlain  v  Craig's  Executrix,  7,  335. 

Burgh  rates — Insolvency — Bondholder — Glasgow  rates. — Held 
that  in  a  case  of  bankruptcy  or  insolvency  the  Corporation 
of  the  city  of  Glasgow  was  entitled,  under  sec.  27  of  the 
Glasgow  Police  Act  of  1895,  to  a  preference  for  rates  over 
all  debts  of  a  private  nature,  including  a  debt  due  under  a 
recorded  bond  and  disposition  in  security.  Commercial 
Bank  of  Scotland  v  Lyle,  dsc,  13,  70. 

Burgh  rates — Landlord's  hypothec. — ^Preference  given  to  burgh 
rates  over  landlord's  hypothec,  where  tenant's  effects  sold 
under  sequestration  for  rent.  The  Provost,  &c.,  of  Helens- 
burgh V  Semple,    19,   31. 

Police  rate — Breach  of  sequestration  by  rate  collector. — ^When 
effects,  sequestrated  for  rent,  were  removed  by  a  burgh  rate 
collector,  to  be  sold  for  payment  of  rates,  held,  in  a  question 
between  the  landlord  and  the  collector,  that,  though  the 
rates  were  preferable  to  the  rent,  the  removal  was 
improper,  and  warrant  to  carry  back  granted.  Trustees  of 
A  B  Y  Irvine,  10,  214. 

Police  rate — Landlord's  hypothec. — Held  (1)  that  the  Pre- 
ferential Payments  in  Bankruptcy  Act,  1888,  applies  to 
Scotland;  and  (2)  that  police  rates  are  preferable  to  the 
landlord's  right  of  hypothec,    Sinclair  v  Craig,  9    350 
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Police  rates— Landlord's  hypothec— Bankruptcy.~Cirovimsta,nc68 
in  which  it  was  held  tihat  Glasgow  police  rates  were,  under 
the  Glasgow  Police  Act,.  1895,  sec.  27,  preferable  to  land- 
lord's hypothec.  National  Mutual  Life  Assurance  Society, 
dsc.  V  Brynan,  15,  48. 

Poor  rate— Arrears.— The  statutory  preference  in  bankruptcy  of 

poor  rates  held  not  confined  to  those  of  the  current  year. 

Mackintosh  v  Dallas,  G2,  49. 
Poor  rate — Arrears. — Held  that  arrears  of  poor  rates  are  not 

preferable   in   bankruptcy.      Wyness  v   Thomson's  Trustees, 

4,  201. 

Poor  and  school  rates — Bankruptcy — Collector's  diligence  after 
bankruptcy. — Held  that  a  collector  of  poor  and  school  rates 
is  not  entitled  to  sell  effects  of  a  bankrupt  poinded  after  his 
estate  has  been  vested  in  a  trustee.     Bewa/r  v  Fraser,  &c., 

17,  19. 

Poor  rates — Police  rates. — Held  (1)  that  the  poor  and  school 
rates  of  a  Glasgow  parish  were  preferable  to  the  city  police 
rates ;  and  (2)  that  a  collector  of  police  rates,  having  sold 
for  payment  of  police  rates  the  effects  of  the  occupier  of 
premises  the  poor  and  school  rates  of  which  were  unpaid, 
his  principals  (the  Corporation  of  Glasgow)  were  liable  in 
payment  of  the  poor  and  school  rates  to  which  the  effects 
were  liable.     Wood  v  Corporation  of  Glasgow,  14,  7. 

Public  health  rate — Roads  and  bridges  rate — Landlord's 
hypothec. — The  Preferential  Payments  in  Bankruptcy  Act, 
1888,  does  not  apply  to  oases  where  there  has  not  been  some- 
thing corresponding  to  an  English  receiving  order,  and  in 
such  cases  the  assessing  authority  has  no  claim  against  a 
landlord  selling  for  rent.  Sec.  6.3  of  the  Prisons  Act,  1877, 
and  sec.  85  of  the  Roads  and  Bridges  Act,  1878,  apply 
only  to  cases  where  there  is  a  distribution  of  the  property 
of  the  party  asseased  under  some  authority,  as,  for  example, 
in  a  sequestration  or  a  cessio,  and  do  not  affect  the 
landlord's  hypothec.  Question  whether  sec.  95  of  the  Public 
Health  Act,  1867,  operates  so  as  to  confer  on  the  assessment 
thereunder  the  preference  conferred  in  the  prisons  assess- 
ment.    Reid  V  Smith,  11,  149. 

Water  rates — Preferential  Payments  in  Bankruptcy  Act,  1888. 
— Held  that  the  Preferential  Payments  in  Bankruptcy  Act, 
1888,  does  not  apply  to  tho  case  of  a  trust  deed  granted 
by  an  insolvent.     Cuthbertson  v  Brook  Street  Weaving  Co., 

18,  281. 

Assignation.     See  also  Arrestment,  Bill  op  Exchange,   Poinding, 
Eight  in  Sbouritt,  Stamp,  Title  to  Sub. 
Competition   of   arrestment   with   decree   of   cessio. — Held   that 
creditors  who  arrested  within  sixty  days  prior  to  the  notour 
bankruptcy  founding  a  cessio  were  preferable  to  the  trustee, 
as  he  had  only  the  rights  of  an  assignee,  and  not  those  of 
an  arrester  or  poinder,  as  a  trustee  in  a  sequestration  has. 
Bruce  &  Vallance  v  Robb,  3,   127. 
Competition  of  arrestment  with  intimated  prior  assignation — 
jgill — Stamping   of  mandate  in   rem   suam. — Held  that  a 
4 
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mandate  in  rem  suam  requesting  a  debtor  to  pay  to  a 
third  party  an  illiquid  and  partly  contingent  and  future 
debt  was,  when  intimated,  wholly  preferable  to  a  subsequent 
arrestment;  that  it  was  not  a  bill;  and  that  it  required  no 
stamp,  though  equivalent  to  an  assignation.  Allan  <fc  Son 
V  Brown  and  Lightbody,  6,  278. 
Competition  of  arrestment  with  order  hy  debtor. — Held  that  a 
written  order  by  a  debtor  authorising  the  unascertained 
amount  due  to  him  on  a  contract  to  be  paid  to  the  party 
named  in  the  order  was  preferable  to  a  subsequent  arrest- 
ment, and  had  virtually  the  effect  of  an  assignation. 
M'Knight  dk  Co.  v  Howie,  dsc,  7,  324. 
Competition  of  arrestments  with  intimated  cash  order — Stamp 
duty. — Held  that  a  mandate  in  rem  suam  requesting  a 
debtor  to  pay  to  a  third  party  an  illiquid  and  unconstituted 
debt  is,  when  intimated,  preferable  to  subsequent  arrest- 
ments ;  that  it  is  not  a  biU ;  and  that  it  requires  no  recogni- 
tion by  the  debtor  for  its  validity,  but  only  intimation  to 
him,  as  it  is  practically  an  assignation.  Opinion  that  it 
ought  to  bear  a  ten-shilling  stamp,  as  an  assignation  of  an 
uncertain  sum.     Smith  v  Paterson  and  Others,  10,  171. 

Competition  between  cautioner  bound  in  earlier  bond  and  assigna- 
tion in  security  and  creditor  holding  later  assignation — 
Substitution  of  coMtioner  for  secured  creditor  on  payment — 
Extent  of  substitution. — A  in  1892,  in  security  of  an  advance, 
assigned  to  B,  by  bond  and  assignation  in  security,  a  life 
policy  and  shares.  C  in  the  same  deed  became  bound  for 
the  due  payment  of  the  premiums  on  the  policy.  The 
policy  and  shares  were  not  in  terms  assigned  in  security  of 
payment  of  premiums,  but  only  in  security  of  the  principal 
debt,  interest,  and  penalties.  B  was  bound  to  account  for  the 
proceeds  of  the  policy  and  shares,  under  deduction  of  premiums 
which  he  might  advance.  B  advanced  premiums  in  1895 
and  1897  and  annually  on  to  1900,  and  was  repaid 
periodically  by  C  in  terms  of  his  cautionary  obligation.  In 
1896,  1901,  and  1902,  C,  however,  put  B  in  funds  to  pay 
the  premiums,  so  that  in  these  years  B  did  not  advance 
them,  but  paid  them  with  the  money  he  had  received  from  C. 
In  1897  A  by  assignation,  intimated  to  the  insurance  com- 
pany, but  without  notice  to  C,  assigned  his  reversionary 
interest  in  the  policy  and  shares  to  D  in  security  of  a  loan. 
The  policy  was  surrendered  by  B  in  1903,  and  his  advances 
were  repaid  out  of  the  surrender  value,  a  surplus  being  left 
besides  the  shares.  Held  in  a  competition  between  C,  who 
founded  on  his  equities  as  a  cautioner,  and  D,  who  relied 
on  his  intimated  assignation  (1)  that  C  fell  to  be  ranked 
primo  loco  quoad  the  premiums  which  B  had  advanced  and 
which  had  been  repaid  to  him  by  C  as  cautioner,  on  the 
ratio  that  C,  having  paid  a  debt  which  B  the  creditor  was 
in  a  position  to  recover  from  A  the  principal  debtor,  thus 
became  entitled  to  all  the  creditor's  rights,  including  the 
benefit  of  securities  held  for  the  debt;  (2)  that  C  had  no 
preference  quoad  the  premiums  which  he  had  put  B  in  funds 
to  pay ;  and  (3)  that  D  in  virtue  of  his  intimated  assignation 


DIGEST  OF  CASES.  35 

AssignaXlon—contimied. 

was  entitled  to  a  ranking  secimdo  loco  for  his  debt  prior  to 
C's  claim  for  said  last-mentioned  premiums.  Osborne, 
V  Walker,  tfcc,  20,  208. 

Intimation — Bankruptcy  of  cedent — Vesting  in  trustee  in 
sequestration. — Held  that,  where  a  life  policy  was  sold  and 
delivered  by  the  insured  for  a  price  paid  down,  but  the 
assignation  of  it  was  not  intimated  to  the  insurance  com- 
pany till  after  his  sequestration,  the  trustee  therein  had  a 
right  to  the  policy  preferable  to  that  of  the  assignee.  Wood 
■V  Weir,   16,  356. 

Mandate — Stamp  duty — Title  to  sue. — A  traidesman  wrote  at 
the  end  of  an  unconstituted  and  illiquid  account  a  docquet 
in  these  terms,  "  Pay  the  above  account  to  A  B  for  value  in 
account,"  and  signed  it  over  a  penny  stamp.  When  A  B 
sued  the  debtor  for  payment,  the  debtor  pleaded  "  no  title 
to  sue."  Held  (1)  (on  the  authority  of  Ritchie  v 
M'Lachlan,  8  M.  815)  that  the  docquet  was  not  a  bill  of 
exchange  payable  on  demand ;  /2)  that  as  an  assignation 
it  was  insufficiently  stamped ;  (3)  that  as  a  mandate  or  a 
procuratory  constituted  by  writing  it  was  liable  to  the 
stamp  duty  on  letters  of  attorney,  and  was  insufficiently 
stamped.  Held,  further,  on  a  proof  (1)  that  acceptance  of 
the  mandate  had  not  been  proved,  and  (2)  that  the  debtor 
had  not  recognised  the  docquet  as  a  procuratory  entitling 
A  B  to  sue  for  the  account  in  his  own  name ;  and  the  plea 
of  "  no  title  to  sue  "  accordingly  sustained.  A  B  v  Inglis, 
9,  165. 
Preference — Sufficiency  of  delivery  or  intimation — Farm,  lease 
and  stocking. — A  farmer  with  his  landlord's  consent  assigned 
to  certain  creditors  a  lease  of  a  farm  and  stocking  thereon 
in  security  of  money  advances  and  of  obligations  under- 
taken by  them  in  connection  with  the  lease.  He  continued 
to  reside  upon  and  to  manage  the  farm  for  two  years,  and 
then  became  bankrupt.  His  assignees  shortly  after  his 
bankruptcy  sold  the  farm  stocking,  and  applied  the  proceeds 
towards  payment  of  their  advances,  (fee.  Circumstances  in 
which  held  that  the  assignees  had  possession  sufficient  to 
constitute  a  preferable  security.  Henderson  v  Rdbb,  6,  136. 
Revocation  of  mandate  in  rem  suam. — Held  that  a  mandate  or 
precept  addressed  to  a  debtor  of  the  mandant  and  desiring 
him  to  pay  to  a  creditor  of  the  mandant,  having  been  granted 
for  onerous  causes,  could  not  be  revoked  without  the  con- 
sent of  the  creditor.  Schlesinger,  Davis,  &  Go.  v  Blaik  & 
Co.,  2,  295. 

Association.     See  Agency,  Company,  Contract,  Title  to  Sub. 

Auction.     See  Agency,  Sale. 

Auctioneer.     See  Agency,  Assessment   III.,  Lease,    Sale,   Title  to 
Sub. 

AuctOP  in  Rem  Suam.     See  Agency  II. 

Average.     See  Ship. 
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Bail.     See  Crime. 

Balancing  Accounts.    See  Bankruptcy  hi. 

Ballot.     See  Election,  Sheriff. 

Bank.     See  also  Bill  op  Exchange  V.,  Contract,  Deposit. 

Lost  deposit  recei'pl^-Indemwity.—Beld  that  a  bank  is  not 
bound  to  pay  the  amount  contained  in  a  deposit  receipt 
which  has  gone  amissing,  without  caution  or  indemnity 
against  loss.  Bank  of  Scotland  v  M'Queen  and  Others, 
3,  370. 

Bank  Cheque.     See  Bill  op  ExchanCxB  V. 

Bankruptcy.      See  also  Agreement,   Cautionry,    Hiring,    Husband 
and  Wipe,  Lease,  Eetention,  Sale. 

I.  Notour  Bankruptcy  and  Insolvency,  page  36 

II.  Ranking  and  Claim  therefor,  ..  38 

III.  Preference,  -  ■•  *1 

IV.  Sequestration— 

(a)  Constitution  of  Sequestration,  ,,  48 

(b)  Voting  and  Claim  therefor,  „  50 
(e)  Trustee,  •■  ^ 
(d)  Miscellaneous,  "  63 

V.  Cessio— 

(a)  Competency  and  Propriety,  „  65 

(b)  Relation  to  other  proceedings,  ,,  67 

(c)  Process,  ..  69 

(d)  Expenses,  "  72 
VI.  Trust  for  Creditors,  .>  74 

VII.  Discharge  of  Bankrupt  judicially,  ..       76 

I.  Notour  Bankpuptey  and  Insolvency. 

Equalisation  of  diligence  where  no  "  process  '' — Lodging  of  report 
of  sale  under  poinding  without  consigning  proceeds  of 
sale. — Where  a  poinding  creditor  lodged  with  the  Sheriff- 
clerk  a  report  of  sale  in  terms  of  the  Debts  Recovery  Act 
of  1867,  but  retained  the  proceeds  of  sale,  held  (rev.  Sheriff- 
Substitute)  that  there  was  no  "  process "  in  which  other 
creditors  could  "  judicially  produce  "  their  grounds  of  debt, 
to  the  end  of  obtaining  an  equal  ranking  with  the  poinder 
under  sec.  12  of  the  Bankruptcy  Act  of  1856;  and  that  a 
multiplepoinding,  founded  on  the  due  lodging  of  the  other 
creditor's  grounds  of  debt  with  the  Sheriff-clerk,  but  raised 
after  the  statutory  period,  was  a  process  which  came  too  late 
to  give  them  the  benefit  of  the  statutory  nexus.  Murray's 
Trustee  v  Garvie's  Trustees,  etc.,  15,  288. 

Insolvency — Goods  delivered  after  petition  for  sequestration  had 
been  presented. — Held  that  the  trustee  was  bound  to  re- 
deliver to  the  seller  a  mare  which  had  been  delivered  to 
the  bankrupt  four  days  after  u  petition  for  sequestration 
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had  been  presented  at  the  instance  of  a  creditor.     Allan  \ 
Murray,   10,  103. 

Notour  bankruptcy — Abolition  of  imprisonment— Constitution 
against  a  married  woman  living  voluntarily  apart  from 
her  husband  and  not  carrying  on  business. — Held  that 
notour  bankruptcy  was  not  constituted  in  terms  of  the 
Debtors  Act  of  1880  by  expiry  of  a  charge  without  payment 
in  the  case  of  a  married  woman  living  apart  from  her 
husband  and  not  trading,  in  respect  that  imprisonment  of 
a  married  woman  was  not  rendered  incompetent  by  that 
Act.     Veitch  v  Smeaton,  18,  117. 

Notour  bankruptcy — Effect  of  withdrawal  of  charge. — Held 
that  mere  withdrawal  of  a  charge  during  its  currency  does 
not  prevent  the  constitution  of  notour  bankruptcy.  Brown 
&  Go.  V  Martin,  4,  281. 

Notour  bankruptcy — Banking  of  diligence — Arrestment  in  hands 
of  private  trustee  for  creditors. — A  non-acceding  creditor 
arrested  in  the  hands  of  the  trustee  under  a  voluntary  trust 
deed  granted  by  his  debtor.  He  was  entitled  to  cut  down 
the  trust  deed  under  the  Act  1696,  cap.  5,  in  respect  of  the 
debtor's  notour  bankruptcy  within  sixty  days  after  its 
date.  Held  in  a  furthcoming  that,  while  the  arrestment  was 
valid  against  the  trustee,  creditors  having  liquid  grounds 
of  debt  or  decrees  obtained  within  sixty  days  before  or  four 
months  after  the  constitution  of  notour  bankruptcy  were 
entitled,  under  the  12th  section  of  the  Bankruptcy  Act, 
1856,  to  be  ranked  pari  passu  with  the  arrester  upon  the 
sum  attached.     Schulze  &  Co.  v  Ritchie,  2,  44. 

Notour  bankruptcy — Equalising  of  diligence — Expenses. — A 
creditor  arrested  a  boat  belonging  to  his  debtor  in  execution 
of  a  decree.  Next  day  the  debtor  applied  for  cessio.  On 
the  arresting  creditor  applying  for  warrant  to  sell  the  boat, 
decrees  were  produced  by  other  creditors.  Held  that, 
although  the  arrestment  could  not  be  cut  down  by  decree  of 
cessio,  those  creditors  having  liquid  grounds  of  debt  or 
decrees  obtained  within  sixty  days  before  or  four  months 
after  the  constitution  of  notour  bankruptcy  were  entitled, 
under  the  12th  section  of  the  Bankruptcy  Act,  1856,  to 
be  ranked  pari  passu  with  the  arrester.  The  arrester 
found  entitled  to  his  expenses  preferably  out  of  the  proceeds 
of  the  sale.     Harvey  v  M'Adie,  4,  254. 

Notour  bankruptcy — Trust  deed. — Held  that  a  trust  deed  for 
behoof  of  creditors  granted  sixty-one  days  before  cessio 
of  the  grantor's  estates,  but  within  sixty  days  of  their 
notour  bankruptcy,  was  nuU  and  void.  M'Gaig  v  Galbraith 
and  Others,  2,  96. 

Sequestration — Stoppage  of  diligence— Arrestment  against 
sequestrated  bankrupt. — Circumstances  in  which  held  that 
the  sequestration  of  a  bankrupt  did  not  preclude  a  creditor 
from  doing  diligence  against  him  for  the  contents  of  a  decree 
obtained  before  his  sequestration,  while  the  debtor  remained 
undischarged.     Duff  v  Gilmour,  18,  198. 
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II.  Ranking  and  Claim  therefor. 

Advances  by  marriage  contract  trustees  under  the  contract 
vouched  hy  acknowledgment  not  granted  at  the  time. — Cir- 
cumstances in  which  held  that  the  antenuptial  marriage  con- 
tract trustees  of  a  bankrupt  were  entitled  to  rank  for  the 
amount  of  a  promissory  note  granted  by  him  when  not  insol- 
vent to  them  for  sums  previously  advanced  by  them  to  him 
under  powers  of  the  marriage  contract.      Goutts's  Trustees 

V  Galbraith,  9,  4. 

Aliment  of  bastards  born  and  unborn  at  date  of  sequestration. — 
The  estates  of  a  deceased  debtor  were  sequestrated.  He 
left  two  illegitimate  children,  one  of  whom  was  born  before 
and  the  other  after  the  date  of  sequestration.  Held  that 
the  mother  of  the  children  was  entitled  to  be  ranked  as  a 
contingent  creditor  in  respect  of  both  the  children,  on  the 
ground  that  her  claim  for  their  aliment  was  not  ex  debito 
naturali,  but  an  ordinary  debt  which  would  be  extinguished 
by  a  discharge  from  bankruptcy.  Downs  y  Wilson's  Trustee, 
2,   238. 

Bank  credit — Security  lodged  ujith  bank  by  cautioners. — ^Where 
the  principal  debtor  to  a  bank  on  a  cash  credit  bond  with 
caution  became  bankrupt,  and  the  cautioners,  in  security 
of  their  own  obligations,  lodged  in  the  bank  the  amount  of 
the  overdraft,  subject  to  the  bank's  disposal,  held  that 
there  was  no  compensation  of  the  debt  and  the  deposit,  but 
that  the  bank  should  be  ranked  in  the  sequestration  of 
the  principal  debtor  for  the  whole  debt,  to  the  effect  of 
drawing  a  dividend  on  its  claim  and  recovering  tihe  balance 
out  of  the  deposited  money.  British  Linen  Go.  v  Galbraith, 
14,  311. 

Correction  of  claim — Omission  to  claim  preference. — Held  that 
to  entitle  a  creditor  to  a  preferable  ranking  in  a  sequestra- 
tion, he  must  expressly  claim  such  ranking,  and  that  his 
failure  to  do  so  is  not  a  defect  which  can  competently  be 
corrected  imder  sec.  51  of  the  Bankruptcy  Act,  1856.    Tmina 

V  Strathie,  12,  366. 

Contingent  claim  for  rent — Valuatmn  by  Court. — Held  that  it 
is  only  when  a  lease  is,  de  facto,  broken  by  the  tenant's 
bankruptcy  that  the  landlord  can  have  his  claim  for  rent 
valued  by  the  Court  under  sec.  53  of  the  Bankruptcy  Act, 
1856.     Cunningham  v  Roberton,  3,  102. 

Contingency— Future  rent  payable  by  bankrupt^Subjects  sold 
—Where  subjects  were  let  and  the  tenant  became  bankrupt, 
and  his  trustee  vacated  them,  and  the  landlords  sold  them 
durmg  the  mtended  currency  of  the  lease,  giving  the  pur- 
chaser the  natural  possession,  held  that  the  trustee  rightly 
refused  the  lessors  a  ranking  in  respect  of  the  tenant's  obliga- 
tions for  the  unexpired  period  of  the  lease  subsequent  to 
the  date  of  the  purchaser's  entry.  Young's  Trustees  v 
Toung  <k  Son's  Trustee,  6,  31. 

Debt  arising  after  sequestration.— Held  that  creditors  who  had 
received  an  invalid  bond  from  a  bankrupt,  which  was  not 
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reduced  until  after  the  date  of  sequestration,  were  not  en- 
titled to  rank  upon  the  sequestrated  estate  for  expenses 
incurred  by  them  in  unsuccessfully  resisting  the  action  of 
reduction.     Aberdeen  Heritable  Property  Go.   v  Adamson, 

Deduction  of  security  from  claim.— Held  (1)  that  a  security 
which  was  realised  by  the  claiming  creditors  before  the 
date  of  the  sequestration  of  the  debtor  must  be  deducted 
by  them  from  their  claim;  and  (2)  that  a  security  not 
belonging  to  the  bankrupt  did  not  fall  to  be  deducted. 
National  Bank  of  Scotland  v  Forrester  &  Forrester's 
Trustee,  9,  67. 

Earmarked  fund — Consignation  in  Court. — Circumstances 
under  which,  where  money  was  consigned  by  the  defender 
in  a  depending  process,  pursuers  were  found  to  have  right 
to  it  preferably  to  the  trustee  in  the  subsequent  sequestration 
of  the  defender,  although  the  money  was  consigned  within 
sixty  days  of  his  bankruptcy.  Little  John  v  Reynolds  &  Co., 
6,  321. 

Earmarked  money. — Circumstances  under  which  creditors  were 
held  entitled  to  a  preferable  ranking  for  "  earmarked " 
money.     Forrest  v  Taylor,  11,  148. 

Earma/rked  fund — Recovery  of  money  lodged  luith  bankrupt 
for  specific  purpose  unfulfilled. — The  debtor  in  a  bond  and 
disposition  in  security  paid  to  law  agents,  who  had  acted 
for  both  borrower  and  lender,  £101  as  the  balance  due  under 
the  bond,  for  the  purpose  of  getting  it  discharged.  The 
money  was  paid  in  the  shape  of  a  £100  note  and  a  £1  note, 
and  was  put  apart  by  the  agents  in  a  drawer,  where  it  still 
lay  (without  a  discharge  having  been  got)  when,  three  days 
after,  the  trustees  under  a  trust  deed  granted  by  the  agents 
took  possession  of  their  estate.  The  same  agents  had 
shortly  before  received  £150  from  a  third  party,  to  whom 
the  bond  had  been  assigned  without  mention  of  the  fact 
that  £49  had  been  received  by  the  lender  to  account.  The 
agents  had  requested  the  lender  to  call  and  receive  payment 
of  the  balance  due  to  him,  but,  before  he  did  so,  the  agents' 
estate  was  taken  possession  of  by  the  trustees  under  their 
trust  deed.  In  a  competition  between  the  borrower  and 
lender,  held  that  the  money  fell  to  be  repaid  to  the  former, 
the  express  purpose  for  which  he  paid  it  being  unfulfilled, 
and  incapable  of  fulfilment  by  the  lender  after  he  became 
divested  of  the  bond.  Soutar's  Trustees  v  Farquharson, 
&c.,  11,  222. 

Earmarked  money  "  in  trust  " — Bank  account  for  clients. — A 
factor,  whose  estates  were  sequestrated  at  his  death,  had 
been  in  the  habit  of  keeping  a  bank  account  "  in  trust,"  in 
which  he  lodged  the  moneys  of  his  constituents,  and  on  which 
he  drew  in  making  payments  for  them.  Held  that  a  con- 
stituent was  entitled  to  be  ranked  preferably  for  the  admitted 
amount  of  his  claim  over  the  "  in  trust "  account  in  question. 
Munro's  Sequestration;  Manuel's  Appeal,  II,  287. 
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Equalising  dividend  on  new  claim  for  rejected  debt.— A.  creditor 
lodged  a  claim  in  a  sequestration,  which  the  trustee  rejected 
when  adjudicating  on  the  claims  for  the  purpose  of  declaring 
a  first  dividend,  and  his  deliverance  was  not  appealed  against 
and  became  final.  The  creditor  thereafter  lodged  another 
claim  for  the  same  debt,  claiming  to  be  ranked  and  to  draw 
a  dividend  and  equalising  dividend,  which  claim  the  trustee 
admitted  to  the  extent  of  a  ranking  for  the  second  dividend, 
but  rejected  in  so  far  as  it  asked  for  an  equalising  dividend. 
Held  that  on  a  true  construction  of  the  statute  the  creditor 
was  entitled  to  an  equalising  dividend.  Stewart's  Sequestra- 
tion, 17,  253. 

Loan,  secured  over  bankrupt's  estate. — Caldwell  lent  Kyd  money 
to  pay  a  dividend  to  creditors  under  a  private  arrangement 
and  got  a  bill  for  the  loan.  He  also  took  in  his  own 
name  the  receipts  for  the  dividends  paid  out  of  the  loan, 
and  subsequently  got  an  assignation  to  them.  Held  in 
Kyd's  sequestration  that  Caldwell  was  not  entitled  to  claim 
both  on  the  bill  and  on  the  assignation — the  transaction 
being  only  a  loan  of  the  amount  of  the  bill,  and  Caldwell's 
holding  the  receipts  and  assignation  being  only  a  security 
over  documents  really  belonging  to  the  bankrupt.  Kyd's 
Sequestration,   10,  236. 

Money  advanced  by  wife  to  husband. — Held  that  the  claim  of 
a  wife  for  loans  to  her  husband  of  (1)  money  acquired  by 
her  by  succession,  and  which  under  the  Married  Women's 
Property  Act  of  1881  was  her  own  to  dispose  of,  and  (2) 
money  handed  to  her  in  1880  by  her  mother  as  a  recompense 
for  services,  and  which  was  protected  as  earnings  by  the 
Married  Women's  Property  Act,  1877,  was  a  good  claim. 
Agnew's  Sequestration,    10,   106. 

Money  lent  or  given  by  wife. — Held  that  a  wife  was  entitled  to 
rank  on  her  husband's  estate  for  a  sum  received  by  her 
exclusive  of  his  jus  mariti  and  handed  to  him,  which  he  used 
for  the  acquisition  of  shares  in  his  name  in  an  English  firm, 
whether  the  sum  was  a  loan  or  a  donation  to  him.  Latia 
&  Co.'s  Sequestration,  10,  232. 

Money  lent  by  wife. — ^A  loan  was  made  by  a  wife  to  her  husband, 
for  the  purposes  of  his  business,  of  a  sum  received  by  her 
from  her  mother.  Held  that  the  wife  was  entitled  to  rank 
as  an  ordinary  creditor  in  her  husband's  sequestration  for 
the  loan  and  interest.     Garruthers  v  Brown,  13,  170. 

Partnership — Personal  obligation  of  pa/rtner — Fraudulent 
alienation. — Held  that  a  creditor  under  a  bond  and  dis- 
position in  security,  granted  when  the  debtor  was  the 
sole  partner  of  a  firm  into  which  he  afterwards  assumed 
a  partner,  was  not  entitled  to  rank  on  the  partnership 
estate;  and  in  particular  that  the  debtor  had  not,  by 
assuming  his  son  as  partner,  made  a  gratuitous  alienation 
to  a  conjunct  or  confident  person  which  could  be  reduced 
under  the  Act  1621,  cap.  18,  with  the  effect  of  admitting 
the  creditor  to  a  ranking  against  the  firm.  Millar  d;  Son's 
Sequestration,  1,  374. 
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Partnership — Liability  of  copartnery  for  debts  of  business 
formerly  carried  on  by  one  partner. — A  party  sold  goods 
to  an  individual  trader,  who  afterwards  assumed  a  partner 
who  put  in  no  capital.  The  company  took  over  the  assets 
of  the  individual  trader's  business.  Held,  in  the  bank- 
ruptcy of  the  company,  that  the  seller  was  entitled  to 
rank  for  the  price  on  the  estates  of  the  copartnery  as 
well  as  those  of  the  individual  trader.  Gibson  v  Tait, 
2,  148. 

Voluntarily  revived  debt. — A  discharged  bankrupt,  having  re- 
trieved his  circumstances,  granted  bills  to  his  former 
creditors  for  the  balances  of  their  debts.  Held,  in  his 
subsequent  sequestration,  that  the  bankrupt  had  validly 
revived  these  debts,  and  that  the  bills  were  not  objectionable 
as  having  been  granted  without  value.  Taylor  v  Gardner, 
Gl,  73. 

Vouchers — Failure  to  produce  duly. — Held  that,  where  a 
creditor  fails  to  produce  within  the  statutory  period  the 
vouchers  on  which  his  claim  is  founded,  or  to  give  in 
his  affidavit  an  explanation  for  their  non-production, 
as  required  by  sees.  50  and  123  of  the  Bankruptcy 
Act,  1856,  he  is  not  entitled  to  have  the  claim  opened 
up  on  an  appeal ;  but,  on  account  of  special  circum- 
•  stances  in  this  case,  the  trustee's  deliverance  rejecting  the 

claim  recalled.      Milieu  &  Co.'s  Sequestration,  2,  434. 

Voucher — Lost  bill. — Held  that  a  creditor  claiming  to  be  ranked 
for  a  debt  of  which  the  chief  evidence  would  have  been  a 
bill  of  exchange,  which  was  lost,  was  not  bound  to  bring  a 
separate  action  of  proving  the  tenor.  Glen's  Sequestration, 
9,  189. 

III.  Preference. 

Assessment — Burgh  rates — Bondholder. — Held  that  in  a  case  of 
bankruptcy  or  insolvency  the  Corporation  of  the  city  of 
Glasgow  was  entitled,  under  sec.  27  of  the  Glasgow  Police 
Act  of  1895,  to  a  preference  for  rates  over  all  debts  of  a 
private  nature,  including  a  debt  due  under  a  recorded  bond 
and  disposition  in  security.  Commercial  Bank  of  Scotland 
v  Lyle,  13,  70. 

Assessment — Poor  rates — Collector's  diligence  after  vesting  in 
trustee. — Held  that  a  collector  of  poor  and  school  rates  is 
not  entitled  to  sell  effects  of  a  bankrupt  poinded  after  his 
estate  has  been  vested  in  a  trustee.  Dewar  v  Fraser, 
17,  19. 

Assignation  of  furniture  to  creditor  by  notour  bankrupt.— 
Circumstances  in  which  a  party,  who  was  in  the  habit  of 
getting  advances  from  a,nother,  having,  while  notour  bank- 
rupt, granted  an  assignation  of  his  furniture  in  favour  of 
the  latter  in  considera.tion  of  a  sum  not  paid  but  applied  in 
reduction  of  the  debt,  held  that  the  transaction  was  a  con- 
travention of  the  Act  1696,  cap.  5,  and  an  illegal  preference 
in  favour  of  the  grantee.     Eufeke  v  Mason,  14,  277. 
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Balancing  accounts — Compensation — Retention. — ^A  limited  com- 
pany of  contractors  became  bankrupt,  owing  a  railway 
company  an  account  for  the  carriage  of  goods,  &o.  At  that 
time  they  were  building  a  bridge  for  the  railway  company, 
which  the  liquidator  finished  and  made  over  to  the  railway 
company.  The  railway  company  paid  the  slump  sum 
stipulated  for  the  bridge  under  deduction  of  their  account. 
Held  that,  as  the  contract  price  of  the  bridge  was  not 
due  at  the  date  of  liquidation,  there  was  no  concursus  dehiU 
et  crediti,  nor  any  due  debt  which  the  railway  company 
was  entitled  to  retain  so  as  to  effect  a  "  balancing  of 
accounts  in  bankruptcy."      Goodwins,  Jardine,  &  Co.,  Ltd. 

V  Caledonian  Railway  Co.,  9,  362. 

Cash  'payment — Fraud. — When  a  true  creditor  (at  least  if  con- 
junct) receives  a  cash  payment,  it  may  be  reduced  at  common 
law  if  the  circumstances  disclose  not  mere  knowledge  by 
the  creditor  of  his  debtor's  impending  bankruptcy,  but  a 
concerted  and  fraudulent  scheme  between  the  bankrupt  and 
the  preferred  creditor  to  get  the  better  of  the  other  creditors. 
Taylor  v  Jones,  G2,  46. 

Gash  payment — FroAtdt. — Reld  that,  without  proof  of  fraud,  a 
cash  payment  by  a  bankrupt  within  sixty  days  of  sequestra- 
tion will  not  be  out  down  as  an  illegal  preference.  Graham,  v 
Wehster,  2,  227. 

Cash  payment — Cheques  am,d  postal  orders. — Held  that  the 
delivery  by  a  debtor  to  a  creditor,  within  sixty  days  of  the 
ba.nkruptcy  of  the  debtor,  of  endorsed  cheques  and  postal 
orders  in  payment  of  an  account  was  not  a  cash  payment, 
and  preference  reduced  under  Act  1696,  cap.  5,  and  repeti- 
tion ordered.    Stirling  v  Henderson,  12,  28. 

Collusive  agreement. — A  firm  of  builders,  finding  themselves  in 
difficulty  while  in  the  course  of  carrying  out  a  contract, 
entered,  on  21st  November,  into  an  agreement  with  A,  the 
other  party  to  the  contract,  by  which  it  was  cancelled  on 
certain  conditions,  and,  inter  alia,  on  condition  that  A 
should,  out  of  the  sums  that  might  be  found  due  by  him 
under  the  agreement,  pay  to  B  and  C  accounts  due  to  them 
by  the  firm  for  stones  supplied  to  the  job  on  the  architect's 
orders.  The  firm's  estates  were  sequestrated  on  lith 
December  before  A  had  paid  the  two  accounts.  Held,  in 
a  competition  between  the  firm's  trustee  and  B  and  C,  that 
the  transaction  was  within  the  Act  1696,  cap.  5,  and  that 
the  trustee  was  entitled  to  the  whole  sum  payable  by  A 
under  the  agreement.      Stewart  v  Tosh,  Gl,  81. 

Collusive  agreement. — A  sold  furniture  to  B,  and  it  was  delivered. 
Some  months  afterwards  A  and  B  entered  into  an  agreement 
of  "  hire-purchase "  of  the  furniture.  Circumstances  in 
which  it  was  held,  B  having  become  bankrupt  soon  after  the 
date  of  the  agreement,  that  this  agreement  was  invalid,  the 
bankrupt  and  not  A  being  the  owner  of  the  goods.      Milroy 

V  Muir,  G2,  51. 

Gutting  off  gas  supply.— -Held  that,  after  the  bankruptcy  of  a 

gas  consumer,  commissioners  of  police  supplying  gas  under 
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the  Gas  Acts  are  not  entitled  to  use  the  threat  of  cutting  ofE 
the  gas  supply  of  the  bankrupt's  judicial  factor  in  the 
premises  as  a  compulsitor  for  enforcing  payment  of  a  debt 
due  for  gas  by  the  bankrupt,  but  must  rank  with  other 
creditors  in  the  sequestration.  M'CuUoch  v  Ardrosmn 
Police  Commissioners,   11,  55. 

Discounting  of  hills  to  ■pay  debt  due  to  disccmnter. — Where  the 
defenders  discounted  bills  for  a  bankrupt  within  a  few  days 
of  his  sequestration,  the  proceeds  of  which  were  applied 
by  him  in  meeting  certain  obligations  lying  at  his  bankers, 
including  a  cheque  which  he  had  granted  to  the  defenders, 
held  that  he  had  granted  no  preference  struck  at  by  the  Act 
1696,  cap.  5.      Bird  v  Macpherson  &  Crombie,  2,  240. 

Disposition  of  bankrupts  whole  estate  in  security — Delivery. — 
A  merchant,  shortly  before  the  sequestration  of  his  estates, 
granted  a  missive  of  saJe  of  his  stock,  &c.,  being  his  whole 
assets,  to  his  saleswoman,  to  whom  he  owed  arrears  of 
salary,  and  got  a  back  letter  acknowledging  that  the  sale 
was  a  transaction  for  her  security.  Circumstances  in  which 
held  that  delivery  of  the  stock,  (fee,  was  not  made  more  than 
sixty  days  before  the  sequestration,  so  as  to  elide  the  Act 
1696,  cap.  5,  and  that  a  fraud  at  common  law  had  been  per- 
petrated on  the  other  creditors,  and  the  saleswoman  was 
ordained  to  deliver  the  moveables  to  the  trustee  in  the 
sequesitration.     Galbraith  v  Wham,  16,  194. 

Donation  by  husband  to  wife. — A  husband  lodged  in  bank  the 
sum  of  £170  in  name  of  his  wife,  who  uplifted  the  amount 
three  months  afterwards.  The  estates  of  the  husband  having 
been  sequestrated  a  few  weeks  thereafter,  the  trustee  sued 
the  wife  for  that  sum  with  interest.  In  her  defence,  the 
wife  stated  that  she  had  received  the  money  in  repayment, 
pro  tanto,  of  a  sum  of  £400  which  she  had  lent  to  her 
husband  fifteen  years  previously,  she  having  obtained  that 
sunn  by  granting  a  bond  and  disposition  in  security  over 
her  own  heritable  property.  Defences  repelled  without  a 
proof,  in  respect  that,  the  marriage  having  taken  place 
prior  to  the  Married  Women's  Property  Act  of  1881,  the 
defender  had  no  separate  moveable  estate  of  her  own ;  that 
the  £400  could  not  be  treated  as  heritable  estate  on  the 
ground  of  its  being  a  surrogatum  for  the  property ;  and  that 
the  money  lodged  in  bank  in  the  defender's  name  was  thus 
a  donation  inter  virum  et  uxotr'.em,  which  was  revoked  by 
the  sequestration.      Macpherson  v  M'Coll,  7,  24. 

Duty  to  reject  goods  on  stoppage. — Held  that  a  creditor  deliver- 
ing goods  to  a  party  insolvent  before  the  insolvent  had 
resolved  to  stop  payment  was  not  entitled  to  a  preferable 
ranking  on  his  estate.      Primrose's  Sequestration,  10,  238. 

Indorsation  of  bill.— A.  person  having  within  sixty  days  of  his 
notour  bankruptcy  endorsed  a  bill,  along  with  the  defender, 
to  a  bank,  under  an  arrangement  that  it  should  apply  part 
of  the  proceeds  in  payment  of  two  bills  previously  granted 
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by  him  to  the  defender  and  in  the  hands  of  the  bank,  held 
that  the  transaction  was  reducible  under  the  Act  1696,  cap. 
5.  Galhraith  v  Glass,  6,  342. 
Ordina/ry  course  of  business — Running  account. — ^The  pursuers 
were  in  the  practice  of  buying  sugar  from  refiners  in  lots, 
which  were  invoiced  and  transferred  in  the  books  of  the 
refiners'  store  to  the  purchasers.  The  lots  were  numbered 
and  set  apart  for  the  purchasers,  who  frequently  passed  them 
to  sub-purchasers  by  delivery  orders.  The  pursuers  kept  a 
current  account  with  the  sellers,  making  large  payments 
from  time  to  time  to  suit  the  convenience  of  both  parties, 
and  settlements  were  made  at  various  intervals,  when  interest 
was  paid,  if  due,  on  all  debits  beyond  the  fourteen  days 
allowed  for  cash  by  the  rules  of  the  saleroom.  At  25th 
February  the  pursuers  accepted  a  bill  for  a  large  amount, 
which  the  refiners  discounted  and  placed  to  the  pursuers' 
credit.  The  refiners  became  bankrupt,  and  the  pursuers 
sued  their  trustee  for  delivery  of  certain  sugars  purchased 
within  sixty  days  before  bankruptcy.  Held  (1)  that  the 
purchases  of  sugars  within  the  sixty  days  were  not  merely 
in  satisfaction  of  the  obligation  incurred  at  25th  February 
by  the  passing  of  the  bill,  so  that  delivery  of  them  would 
be  such  satisfaction  of  a  prior  obligation  as  is  exempt  from 
the  statutory  nullity;  but  (2)  that  they  were  not  struck  at 
by  the  statute  1696,  cap.  5,  in  respect  that  they  were  deal- 
ings in  the  ordinary  course  of  trade.  Macdonalds  v  Port- 
Dundas  Sugar  Refining  Co.,  G2,  35. 

Ordinary  course  of  business — Gash  payment. — Circumstances  in 
which  the  amount  of  a  claim  for  loss  recoverable  under  a 
policy  of  fire  insurance  was  partly  applied  by  the  insurance 
company's  agents  to  pay  a  debt  by  the  insured  to  a  partner 
of  the  agent's  firm  within  sixty  days  of  the  insured's  bank- 
ruptcy, and  the  transaction  was  held  reducible  by  the 
insured's  trustee  in  bankruptcy,  as  it  was  not  a  cash  payment 
in  the  usual  course  of  business.  Tough  v  M'Lennan,  20, 
130. 

Payment  after  sequestration — Repetition. — After  sequestration, 
a  creditor,  given  up  in  the  state  of  affairs,  did  diligence 
against  the  bankrupt,  who,  under  fear  of  incarceration,  paid 
the  debt.  The  bankrupt  was  then  discharged  on  a  com- 
position. He  thereafter  raised  an  action  for  repetition  of 
the  sum  so  paid,  less  the  composition,  as  a  preference  struck 
at  by  the  bankruptcy  statutes.  Held  that  the  sum  so  paid 
was  not  effectually  paid,  and  was  still  part  of  the  bankrupt's 
assets,  and  decree  given  accordingly.  Darven  v  Logan, 
Gl,  85. 

Payment  by  debtor's  debtor—Cheque  granted  upon  debtor's 
mandate. — A,  a  debtor,  within  sixty  days  of  his  notour  bank- 
ruptcy, paid  a  creditor,  B,  by  a  cheque  from  A's  debtor  X— 
the  modus  transferendi  being  that  A  granted  a  receipt  to 
X,  and  X,  upon  A's  instructions,  granted  simultaneously  a 
cheque  for  the  amount  payable  to  B  and  transmitted  it  to 
him.     Held  that  this  transaction   constituted  a  voluntary 
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assignation  such  as  is  struck  at  by  the  Act  1696,  cap.  5. 
Shaw  V  M'Quihhan,  17,  255. 

Poinding  creditor's  expenses. — Held  that  under  sec.  108  of  the 
Bankruptcy  Act,  1856,  a  poinding  creditor  is  entitled  to  a 
preference  in  a  sequestration  for  all  expense  bona  fide 
incurred  including  and  subsequent  to  ordering  extract  of 
the  decree  for  his  debt.  Milne's  Trustee  v  Northern  Agricul- 
tural Co.,  2,  375. 

Poor  rates — Arrears. — The  statutory  preference  of  poor  rates  is 
not  confined  to  the  rates  of  the  current  year,  but  was  held 
to  exist  for  the  rates  of  the  years  from  1874  to  1880. 
Mackintosh  v  Dallas,  G2,  49. 

Poor  rates — Arrears. — Held  that  arrears  of  poor  rates  are  not 
preferable   in  bankruptcy.      Wyness  v  Thomson's  Trustees, 
4,  201. 
Poor  and  education  rates — Arrears — Preferential  Payments  in 
Bankruptcy  Act,   1888. — A  collector  of  rates  claimed  two 
years'  arrears  of  poor,  registration,  and  school  assessments 
preferably  from  a  bankrupt  estate.      The  Sheriff-Substitute 
sustained  the  deliverance  of  the  trustee  in  cessio,  who  gave 
a  preferable  ranking  for  one  year's  assessments  only,  and 
an  ordinary  ranking  for  the  remainder,  on  the  authority  of 
the  Preferential  Payments  in  Bankruptcy  Act,  1888,  sec.  1, 
but   the   SherifE-Principal   ordered   the   whole   claim   to   be 
ranked  preferably,  and  held  (1)  that  poor  rates  are  prefer- 
able,  irrespective  of  time   or  the   amount  of  arrears;    (2) 
that  this  preference  applies  also  to  school  rates  under  the 
Education  Act ;  and  (3)  that  the  Preferential  Payments  in 
Bankruptcy   Act,    1888,   is   an   English   Act   initially,    and, 
although  it  applies  to  "  windings-up  "  of  public  companies 
in  liquidation  in  Scotland,  it  does  not  apply  to  bankruptcies 
in  this  country.      Macfarlane  v  MacGallum,  16,  202. 
Preferential     Payments     Act — Burgh     rates. — Held     that     the 
Preferential  Payments  in  Bankruptcy  Act,  1888,  applies  to 
Scotland.     Crawford's  Cessio,  6,  11;  Aberdeen  City  Cham- 
berlain V  Craig's  Executrix,  7,   335;  Sinclair  v  Craig,  9, 
350. 
Preferential  Payments  Act — Workmen's  wages. — Held  that  the 
Preferential  Payments  in  Bankruptcy  Act,   1888,  does  not 
apply  to  the  case  of  a  trust  deed  granted  by  an  insolvent. 
Cuthbertson  v  Brook  Street  Weaving  Co.,  18,  281. 
Privilege  of  domestic  servant's  wages — Landlord's  hypothec- 
Held  that  a  domestic  servant,  differing  in  that  respect  from 
a  farm   servant,  has  not  a  preference  over  the  landlord's 
hypothec.     Davidson  v  Colder,  1,  30. 
Privilege  of  farm  servants'  wages.— k  farmer  who,  because  of 
being  insolvent,  was  unable  to  pay  wages  at  Whitsunday, 
was  sequestrated  under  the  Bankruptcy  Acts  soon  after  the 
term      Held  that  the  farm  servants  had  a  preference  for 
their  wages  falling  due  at  Whitsunday.     Watt  v  Mache's 
Trustee,  1,  219. 
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Privilege  of  servants'  wages,  whether  preferable  to  expenses  of 
iankruptcy. — Held,  in  the  cessio  of  an  estate  where  there 
were  no  funds  for  division  among  the  creditors,  that  the 
fact  of  a  claim  for  servants'  wages  not  having  heen  adjudi- 
cated upon  ten  days  before  the  second  meeting  did  not 
entitle  that  claim  to  a  preference  before  the  necessary 
expenses  of  process  and  the  remuneration  of  the  trustee. 
Mays  V  Gallacher,  2,  358. 

Privilege  of  workmen's  wages — Competition  with  landlord's 
hypothec. — Held  that  workmen's  wages  have  no  preference 
over  a  landlord's  hypothec,  this  being  reserved  unaffected  by 
the  Bankruptcy  Acts  (1856,  sec.  122,  and  1875,  sec.  3) 
which  create  the  privilege.      Waddell  v  Thorn,  2,  384. 

Prii'ilege  of  workman's  wages — Goncovrse  of  diligence — Trust 
deed. — Held  that,  where  a  bankrupt  had  granted  a  trust 
deed  on  22nd  September,  which  was  followed  by  a  decree  of 
cessio  dated  11th  November,  the  granting  of  a  trust  deed 
was  "  the  concourse  of  diligence  for  distribution  of  the 
estate "  in  the  sense  of  the  amending  Bankruptcy  Act  of 
1875.  Opinion  that  by  "  concourse  "  might  be  meant  notour 
bankruptcy.    Slessor  v  Park's  Trustee,  4,  244. 

Privilege  of  shopma/n's  wages — Omission  to  claim  preferable 
ranking — Amendm,ent  of  claim. — Where  a  claim  was  made 
in  a  trader's  sequestration  for  a  shopman's  wages,  without 
mention  of  the  period  for  which  they  were  due  and  without 
any  claim  to  a  preferable  ranking,  and  the  trustee  admitted 
the  claim  "  to  an  ordinary  ranking,"  the  Sheriff,  on  an  appeal 
against  the  trustee's  deliverance,  allowed  the  claim  to  be 
amended  so  as  to  show  the  period  for  which  the  wages  were 
due,  and  thereafter  recalled  the  trustee's  deliverance  and 
remitted  to  him  to  rank  the  claim  as  preferable  to  the 
extent  of  the  wages  earned  during  four  months  prior  to  the 
sequestration,  and  found  neither  party  entitled  to  expenses. 
Smiths  V  Thomson  &  Co.'s  Trustee,  9,  47. 

Privilege  of  farm  servants'  wages — Date  of  concourse — Arrest- 
ment.— In  an  action  of  multiplepoinding — an  arresting 
creditor  of  a  farmer  and  two  of  the  farm  servants  competing 
— held  that  the  servants'  privilege  for  wages  arose  when 
the  farmer's  insolvency  took  place,  and  not  at  the  later  date 
when  notour  bankruptcy  was  constituted;  and  their  claim 
of  preference  sustained  accordingly.  Templeton  db  Son 
V  M'Eenna,  &c.,  12,  99. 

Privilege  of  domestic  servants  wages — Arrears. — A  domestic 
servant,  who  had  served  from  Whitsunday  to  Martinmas, 
re-engaged  for  one  month  from  Martinmas  term.  Her 
wages  for  the  previous  six  months  had  not  been  paid. 
During  the  following  month  of  December  her  master  became 
bankrupt.  Held  that  she  had  a  preferable  claim  for  one 
month's  wages,  being  the  term  current  at  the  date  of 
sequestration,  but  was  only  entitled  to  an  ordinary  ranking 
in  respect  of  the  wages  for  the  previous  six  months. 
Macdonald  v  Smith,  14,  147. 
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Reduction  of  preference  by  means  of  furthcoming. — ^A  domestic 
servant,  having  obtained  decree  for  iier  wages  against  her 
employers  and  thereupon  made  them  notour  bankrupt, 
arrested  a  pony  previously  made  over  by  them  within  the 
sixty  days  to  a  creditor,  against  whom  she  brought  an  action 
of  furthcoming.  Held  that,  not  having  in  his  hands  any 
effects  belonging  to  the  common  debtors,  he  was  entitled  to 
be  assoilzied,  and  that  the  action  was  incompetent  for 
setting  aside  the  alleged  illegal  preference.  M'Cullev  v 
M'Bride,  7,  276.  " 

Renunciation  of  lease  within  sixty  days  of  bankruptcy. — A  tenant 
haying  renounced  his  lease,  with  the  privileges  of  an  out- 
going tenant,  and  become  bankrupt  within  sixty  days  there- 
after and  a  few  days  after  the  term  of  removal,  the  trustee 
in  his  cessio  sued  the  landlord  for  the  proceeds  of  the  way- 
going valuations.  Held  that  the  landlord  was  entitled  to 
set  off  the  amount  of  the  valuations  against  rent  due,  the 
renunciation  not  being  a  voluntary  preference,  and  the 
tenant  and  his  trustee  having,  besides,  approbated  the 
renunciation.     Gordon  v  Earl  of  Leven,  3,  426. 

Sale  as  security  for  prior  debt — Title  of  private  trustee  to 
reduce. — A  contractor  entered  into  a  written  agreement 
with  a  farmer  in  which  the  latter  agreed  that,  in  considera- 
tion of  a  loan,  he  would  deliver  to  the  contractor  "  a  quantity 
of  hay  not  less  than  30  tons  to  be  taken  off  his  farm " 
during  a  certain  crop,  "  the  price  to  be  set  off  in  extinction 
pro  tanto  of  the  loan."  On  the  bankruptcy  of  the  farmer 
the  contractor  claimed  certain  hay  set  apart  within  sixty 
days  before  his  notour  bankruptcy.  Held  (rev.  Sheriff- 
Substitute)  that  the  transaction  was  struck  at  by  the  Act 
1696,  cap.  5,  and  that  the  hay  belonged  to  the  creditors. 
Held  also  that  where  a  trust  deed  for  behoof  of  creditors 
confers  upon  the  trustee  the  power  of  reducing  preferences 
by  the  debtor,  the  trustee,  if  he  is  authorised  to  act  on  behalf 
of  acceding  prior  creditors,  has  a  title  to  sue.  Ritchie 
V  M'Meeken,  11,  59. 

Sale — Price  in  cash  and  goods — Novum  debitum. — An  arrange- 
ment having  been  made  with  a  bankrupt  within  sixty  days 
before  sequestration  that  he  should  sell  and  deliver  certain 
goods  to  a  creditor,  the  price  or  value  thereof  to  be  paid 
partly  in  cash  and  partly  by  the  delivery  of  goods  of  another 
kind  to  the  bankrupt,  and  the  price,  so  far  as  paid  in  cash, 
having  been  applied  by  the  bankrupt  in  payment  of  a  bill 
granted  by  him  to  the  creditor  and  which  fell  due  on  the 
day  following,  held  that  in  so  far  as  the  price  was  payable 
in  cash  the  transaction  was  an  illegal  preference  under 
the  Act  1696,  cap.  5,  but  that  quoad  the  remainder  it  was  a 
imvum  debifu/m  and  not  affected  by  the  Act.  Stirling  v 
M'Arthur,  Scott,  de  Co.,   13,   206. 

Sale  of  moveables  hy  trustee  to  creditors — Redelivery  to  bank- 
rupt on  conditions — Interest  to  challenge. — William  Eae 
having  become  bankrupt,  his  trustee,  with  consent  of  the 
commissioners   on   the   estate,   privately   sold   and   assigned 
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his  whole  assets  to  the  pursuers,  who  were  among  the 
creditors.  By  a  voluntary  minute  of  agreement  entered 
into  at  the  same  time  between  the  pursuers  and  Rae,  it 
was  agreed  that  the  pursuers  should  hold  these  assets  merely 
in  trust  till  they  should  be  repaid  the  price  advanced  by 
them  and  any  other  sums  to  be  due  by  Rae  to  them ;  and 
they  afterwards  allowed  Rae  to  have  the  use  of  part  of  the 
assets,  consisting  of  boats,  &c.,  in  order  to  earn  a  livelihood. 
Rae  having  died,  this  privilege  was  continued  to  his  widow, 
the  defender,  who  was  appointed  his  executrix.  In  the 
sequel,  when  the  pursuers'  claims  under  the  agreement  were 
nearly  all  paid  off,  they  sued  for  delivery  of  the  boats,  &c., 
but  the  defender  refused  delivery  on  the  ground  that  the 
assignation  was  an  illegal  preference,  and  that  she  was 
entitled  to  set  it  aside  by  way  of  exception,  and  on  other 
grounds.  Held  (1)  that  the  sale  by  the  trustee  was 
effectual ;  (2)  that  there  was  no  illegal  preference  thereby 
conferred  on  the  purchasers,  although  the  transaction  had 
turned  out  well  for  them ;  and  (3)  that  the  defender  had  no 
interest  to  challenge  the  transaction ;  and  decree  granted 
for  delivery  accordingly.  Lindsay  &  Groohston  v  Bae, 
13,  296. 

Sale  by  insolvent  husband  to  his  wife. — The  husband  of  the 
pursuer  having  granted  an  agreement  of  sale  voluntarily 
in  her  favour,  in  the  knowledge  of  his  insolvency,  creating 
a  preference  in  her  favour  over  his  other  creditors,  held 
that  the  preference  was  fraudulent  and  invalid  against  his 
other  creditors,  and  the  judicial  factor  and  trustee  on  his 
sequestrated  estates  were  assoilzied  in  an  action  at  the 
wife's  instance  for  interdict  against  their  selling  the  estate 
purporting  to  be  conveyed  by  the  agreement,  and  for 
delivery  of  it  to  her.      Fisher  v  Nodwell,  <&€.,  17,  301. 

Trust  deed  for  creditors — Arrestment  in  trustee's  hands. — An 
insolvent  having  conveyed  his  estates  to  a  trustee  for  behoof 
of  his  creditors,  the  only  creditor  who  did  not  accede  to 
the  trust  took  decree  for  his  debt,  rendered  his  debtor 
notour  bankrupt  within  sixty  days  of  the  date  of  the  trust 
deed,  and  used  arrestment  within  four  months  thereafter 
in  the  hands  of  the  trustee.  Held  that  the  creditor  had 
legally  secured  a  preference,  and  was  entitled  to  a  decree 
of  furthcoming  against  the  trustee.  Gray  &  Sons  v  Steel 
7,  137. 

Waiver  of  right  to  challenge. — Circumstances  in  which  held 
that  a  compromise  by  the  trustee  in  a  sequestration  of  an 
alleged  fraudulent  preference,  granted  by  the  bankrupt, 
barred  the  creditors  from  pleading  it  against  the  bankrupt 
in  his  application  for  discharge.      Wood,  Petitioner,  14,  18. 


IV.  Sequestration— (a)  Constitution 


Application  for  sequestration — Form  of  petition. — Held  that  a 
petition  for  sequestration  does  not  require  to  be  framed  in 
the  form  set  forth  in  Schedule  A  of  the  Sheriff  Courts  Act 
of  1876.     Opinion  that  it  can  competently  be  framed  either 
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in  that  form  or  in  the  form  in  use  prior  to  that  Act. 
Buchanan's  SequesPration,  1,  23. 
Application  for  sequestration — Form  of  petition. —Held  that  a 
petition  for  sequestration  requires  to  be  framed  in  the  form 
set  forth  in  Schedule  A  of  the  Sheriff  Courts  Act  of  1876. 
National  Bank  of  Sc.otlnnd  iv  William  son's  Sequestration, 
2,  199. 

Application  by  bankrupt  while  creditors'  application  pending 
— Procedure. — Where  creditors  presented  a  petition  to  show 
cause  why  sequestration  of  a  debtor's  estates  should  not  be 
awarded,  and  while  the  inducice  were  running,  the  debtor 
presented  a  petition  for  sequestration,  the  latter  petition 
was  sisted  till  the  earlier  application  should  be  disposed 
of.      Lawson  v  Livingstone  c&  Weir,  15,  196. 

Competing  petitions  by  creditors  a/nd  debtw — Procedure. — 
On  17th  October,  1902,  a  debtor,  with  concurrence  of  a 
creditor,  presented  a  petition  in  the  Sheriff  Court  at  Glasgow 
for  sequestration  of  his  estates  under  the  bankruptcy  statute. 
The  application  was  objected  to  by  other  creditors  on  the 
grounds  (1)  of  no  jurisdiction,  and  (2)  that  a  petition  at 
their  instance  for  sequestration  of  their  debtor's  estates 
had,  two  days  previously,  been  presented  to  the  Bill  Chamber 
of  the  Court  of  Session  and  was  still  pending.  Held, 
after  hearing  evidence,  that  the  petition  fell  to  be  dismissed, 
in  respect  that  the  petitioner  had  not  resided  or  carried  on 
business  in  Glasgow  for  the  year  preceding  the  date  of 
his  petition.  Observed  with  regard  to  the  second  objection 
that  after  a  petition  for  sequestration  had  been  presented 
by  creditors,  and  on  which  a  warrant  to  cite  the  debtor, 
&c.,  had  been  granted,  a  later  petition  by  the  debtor,  pre- 
sented before  the  inducice  in  the  creditors'  petition  had 
expired,  ought  to  be  dismissed  or  sisted  to  await  the  issue 
of  the  creditors'  petition.      Nicolson,  Petitioner,  18,  329. 

Date  of  sequestration  when  based  on  petition  for  eessio. — Held 
that,  where  eessio  proceedings  are  converted  into  sequestra- 
tion, the  statutory  date  of  the  sequestration  is  the  date  of 
the  first  deliverance  in  the  petition  for  eessio.  Campbell 
V  Taylor,  2,  429. 

Deceased  debtm — Petition  at  the  instance  of  a  heritable  creditor 
— Mora. — Question,  whether  sequestration  can  be  granted  of 
the  estates  of  a  party  long  since  deceased  on  the  petition  of 
a  creditor  in  a  heritable  iDond,  who  has  been  in  possession 
under  a  decree  of  maills  and  duties.  Imrie's  Heirs  v 
Robertson's  Representatives,  Gl,  57. 

Oath  by  petitioning  creditor — Specification  of  securities. — 
Circumstances  in  which,  in  an  application  for  sequestration 
at  the  instance  of  a,  creditor,  held  that  he  ought  to  have 
set  forth  in  his  affidavit  the  security  held  by  him  over  the 
estates  of  the  debtor,  and,  being  bound  conjunctly  and 
severally  with  the  debtor,  besides  being  creditor,  in  the 
bond  which  was  the  ground  of  his  claim,  he  must  give  credit 
for  his  own  share  of  the  debt;  and,  having  done  neither, 
petition  dismissed.     Motherwell  v  Mitchell,  4,   294. 
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IV.  Sequestration— (b)  Voting  and  Claim  therefor. 

Acquiring  debts  after  sequestration — Extent  of  statutory 
disqualification.— 'Hh.Q  64th  section  of  the  Bankruptcy 
Act,  1856,  provides  that  any  person  who  shall  acquire, 
after  the  date  of  the  sequestration,  a  debt  due  by  the 
bankrupt  shall  not  be  entitled  to  vote  in  the  election 
of  the  trustee  and  commissioners.  Held  that  this  creates 
a  personal  disqualification  which  prevents  such  a  person  from 
voting  on  other  and  valid  debts  due  to  him  before  the 
sequestration.     Mitchell  v  Robertson,,   Gl,   67. 

Acquiring  claim  after  sequestration. — Held  that  the  vote  of  a 
party  who  had  absolutely  sold  and  received  payment  for  his 
claim  prior  to  his  mandatory's  vote  being  given  was  bad,  or 
if  the  sale  was  after  the  hour  of  the  vote,  the  mandatory's 
vote  was  cast  on  behalf  of  one  who  had  purchased  a  claim, 
and  was  therefore  bad  under  sec.  64  of  the  Bankruptcy 
Act,  1856.     Shannon  &  Co.'s  Sequestration,  8,  41. 

Affidavit — Amendment — Held  that  to  amend  a  claim  by  adding 
the  words  "as  trustee  of  late  Thomas  Watson"  was  allow- 
able under  sec.  51  of  the  Bankruptcy  Act,  1856.  Watson's 
Sequestration,  9,  301. 

Affidavit — Alteration  corroborated  by  annexed  account — Claim 
by  creditor  as  an  individual  instead  of  as  partner  of 
a  firm. — Held,  in  a  competition  for  the  trusteeship 
in  a  sequestration  (1)  where  the  account  annexed  to  an 
oath  showed  that  alterations  on  the  oath  must  have 
been  made  at  or  prior  to  signing  it,  that  the  claim  was 
good ;  and  (2)  that  letters  produced,  signed  "  I.  Gordon," 
the  signature  of  which  was  manifestly  different  from  the 
signature  on  the  affidavit,  did  not  prove  that  "  I.  Gordon  " 
was  a  firm,  and  objection  that  the  affidavit  was  not  made 
by  a  creditor  repelled.     Thomson's  Sequestration,  10,  330. 

Affidavit — Joint  oath. — A  bankrupt  had  accepted,  in  favour  of 
two  individuals  not  in  partnership,  a  bill  of  exchange  pay- 
able to  them  or  their  order.  In  the  acceptor's  sequestration 
both  of  the  drawers  deponed  in  one  oath,  and  claimed  that 
the  debt  was  due  to  them  jointly  and  had  not  been  paid 
or  compensated.  Held  that  this  was  not  a  competent  form 
of  oath,  and  vote  rejected.    Butters's  Sequestration,  9,  85. 

Affidavit — Joint  oath — Amendment. — Two  ladies',  jointly  entitled 
to  the  proceeds  of  a  bill,  joined  in  a  single  affidavit.  Held, 
following  the  case  of  Hair,  8  Shaw,  671,  that  the  affidavit 
and  claim,  though  irregular  as  it  stood,  was  amendable,  as 
the  proper  form  to  have  adopted  was  a  single  affidavit,  as 
had  been  done,  but  stating  that  the  debtor  was  liable  to 
each  only  in  half  the  debt.  Affidavit  held  as  amended, 
and  vote  sustained.      Patrick's  Sequestration,  II,  63. 

Affidavit — Justice  director  of  creditor  company. — Held  that  the 
fact  that  the  Justice  of  Peace  attesting  an  affidavit  was  a 
director  of  the  bank  claiming  to  vote  did  not  invalidate  the 
claim.    Miller's  Sequestration,  2,  129. 
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Bankruptcy:  Sequestration-Voting  and  Claim  thevetov-continmd. 
Affidavit— Mandate— Meeting  to  consider  compositiov^Bad 
claim  of  preses— Nullify  of  proceedings.— Held  (1)  that 
a  mandate  authorising  the  holder  to  "represent"  a 
claimant  is  sufficient  to  authorise  him  to  vote  at  a 
meetmg  held  to  consider  an  ofEer  of  composition;  and 
(2)  that  a  party  having,  in  virtue  of  a  claim  which  was 
afterwards  held  to  be  bad,  voted,  and  as  preses  authenticated 
the  minutes  of  a  meeting  which  refused  to  accept  an  offer  of 
composition,  the  whole  proceedings  were  vitiated,  and  a  new 
meeting  ordered  to  be  held  under  sec.  139  of  the  Bank- 
ruptcy Act,   1856.     Smith  v  Smellie,   Gl,  62. 

Affidavit — Mandate  hy  bank  secretary.— Held  that  a  mandate 
signed  by  the  secretary  of  a  bank,  who  was  authorised  to 
act  for  the  bank  and  sign  its  name,  was  sufficient.  Arm- 
strong's Sequestration,   1,   178. 

Affidavit — Mandate — Deed  of  arrangement — Signature  hy 
marl. — Held  that  an  affidavit  and  a  mandate  signed 
by  a  X  in  presence  of  two  witnesses  were  not  sufficient  to 
enable  the  creditor  to  vote  by  a  mandatory  in  support  of  a 
motion  to  have  the  estate  of  the  bankrupt  wound  up  under 
a  deed  of  arrangement.      Thomson's  Sequestration,  1,  261. 

A ffida/vit— Mandate  signed  hy  secretary  of  a  hank. — In  a  com- 
petition for  a  trusteeship  on  a  sequestrated  estate,  objections 
were  taken  to  the  votes  tendered  for  two  banks  on  the 
ground  that  the  mandates  were  signed  by  the  secretaries 
only;  that  the  mandates  did  not  bear  that  the  secretaries 
were  authorised  to  grant  them;  and  that  the  secretaries 
had  no  authority  to  delegate  to  third  parties  the  powers 
pertaining  to  their  office.  Held,  by  virtue  of  sec.  63  of  the 
Bankruptcy  Act  of  1856,  that,  as  the  secretaries  were 
persons  entitled  to  vote  as  creditors,  they  could  grant  man- 
dates; and  objections  repelled.  M'Lean's  Sequestration, 
3,  129. 

Affidavit — Mandate  unaddressed. — Held  not  necessary  that  a 
mandate  for  the  purpose  of  voting  should  be  addressed  to 
any  particular  person.     Strain's  Sequestration,  2,  111. 

Affidavit — Mandate  unaddressed. — Circumstances  in  which  held 
that  a  blank  mandate  in  the  possession  of  a  competitor 
entitled  the  possessor  to  fill  in  his  name.  Kyd's  Sequestra- 
tion, 9,  304. 

Affidavit — Oath  before  commissicmer — Mandate  hy  limited  com- 
pany.— Held,  in  a  competition  for  a  trusteeship  in  a  seques- 
tration, (1)  that  a  vote  upon  an  oath  taken  before  a  com- 
missioner for  oaths  was  bad — such  a  commissioner  not  being 
authorised  by  sec.  22  of  the  Bankruptcy  Act  of  1856  to  take 
such  oaths ;  (2)  that  a  mandate  granted  by  a  limited 
liability  company,  subscribed  only  with  the  company  name, 
was  bad ;  and  (3)  that  a  vote  upon  an  oath  dated  prior  to 
sequestration  and  which  bore  that  the  bankrupts  "  were  at 
the  date  of  the  sequestration  of  their  estates  and  still  are 
justly  indebted,"  &c.,  was  bad.  Beddie,  Cameron,  &  Co.'s 
Sequestration,  14,  75. 
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Bankruptcy :  Sequestration— Voting  and  Claim  therefor— continued. 
Affidavit — Oath  before  commissioner  for  oaths. — An  oath  was 
taken  before  a  commissioner  for  oaths.  Held  that  he  was 
not  a  proper  person  to  administer  the  oath  in  terms  of  sec. 
22  of  the  Bankruptcy  Act,  1856,  and  vote  rejected.  Eeid's 
Sequestration,   14,  91. 

Affidavit — Oath  hy  authorised  member  of  society — Mandate  in 
minute  of  meeting. — Oath  emitted  by  an  authorised  member 
(who  was  also  president)  of  an  unregistered  association  to 
a  debt  due  by  the  treasurer,  vouched  by  his  books,  and 
mandate  to  vote  contained  in  minute  of  general  meeting  of 
association,  held  sufficient.      Miller's  Sequestration,  9,  228. 

Affidavit — Oath  hy  employee. — Held  that  an  affidavit  deponed  to 
by  an  employee  of  a  copartnery  was  bad.  FitzpatricMs 
Sequestration,  9,  306. 

Affidavit — Oath  by  local  agent. — An  oath  to  a  debt  due  to  a 
company  whose  domicile  was  in  London  was  taken  by  the 
Glasgow  agent.  Held  that  he  was  not  a  chief  official  in  the 
sense  of  the  Bankruptcy  Act,  1856,  and  vote  rejected. 
Patrich's  Sequestration,  11,  63. 

Affidavit — Oath  of  company's  secretary. — Held  that  the  oath  by 
the  secretary  of  a  limited  company  to  a  claim  in  bankruptcy 
on  its  behalf  is  sufficient,  as  he  is  one  of  the  officials  of  a 
corporation  specially  autihorised  by  sec.  25  of  the  Bank- 
ruptcy Act,  1856,  to  make  oath  for  it.  Shannon  d;  Co.'s 
Sequestration,  8,  41. 

Affidavit — Oath  of  credulity — Amendment. — An  objection  was 
taken  to  a  vote  that  the  voter's  oath  was  an  oath  of 
credulity  instead  of  an  oath  of  verity,  he  being  manager 
of  a  limited  liability  company  carrying  on  business  within 
the  United  Kingdom.  The  claimant  having  been  allowed 
to  strike  out  certain  words,  thereby  converting  the  oath  of 
credulity  into  an  oath  of  verity,  held  that  the  vote  was 
good.       Ewington's  Sequestration,   14,    226. 

Affidavit — Power  and  authority  of  one  of  several  testamentary 
trustees  to  depone — Amendment. — ^At  the  election  of  a 
trustee  in  a  sequestration,  an  affidavit  was  produced  signed 
by  one  of  several  testamentary  trustees,  who  claimed  a  debt 
due  to  the  trustees  and  valued  a  security  held  by  them,  but 
did  not  state  his  authority  to  depone.  In  a  competition  for 
the  trusteeship  the  trust  deed  was  produced,  showing  that  the 
sole  trustee  resident  in  the  country  had  power  to  act  for 
the  trust,  and  instant  proof  was  ofEered  that  the  claimant 
was  such  a  sole  trustee.  The  vote  on  the  affidavit  was 
sustained  on  the  ground  that,  though  bad,  because  the 
authority  to  depone  was  not  stated,  it  was  amendable  under 
the  Bankruptcy  Acts,  and  by  practice  of  the  Court  held  of 
consent  as  amended.     Neil's  Sequestration,  9,  188. 

Affidavit — V nauthenticated  deletion. — The  deleted  amount  of  a 
claim  uninitialed  held  pro  non  scripto,  the  correct  amount 
having  been  filled  in  in  the  same  writer's  handwriting 
evidently  before  signature.  Neptune  Varnish  Co.'s  Seques- 
tration, 9,  309. 
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Bankruptcy:  Sequestration— Voting  and  Claim  thevetov— continued. 
Conveyance  of  securities — Lumping  several  cases. — Where  a 
general  meeting  of  creditors,  voting  upon  the  question 
whether  the  power  given  by  sec.  62  of  the  Bankruptcy  Act, 
1856,  to  require  from  individual  creditors  conveyance  of 
securities,  should  be  exercised,  made  one  vote  only  upon  the 
subject  of  the  claims  of  various  creditors,  held  that  the 
resolution  thereby  arrived  at  was  invalid.  Wood  v  Eay  & 
Co.,  &c.,  19,  352. 

Deed  of  arrangement — Computation  of  consenting  creditors, — 
The  provision  in  sec.  101  of  the  Bankruptcy  Act,  1856,  that 
when  creditors  are,  for  the  purpose  of  voting,  required  to 
be  reckoned  in  number,  no  creditor  whose  debt  is  under 
£20  shall  be  reckoned  in  number,  does  not  apply  under 
sec.  38  of  the  statute  to  the  computation  of  the  requisite 
number  of  creditors  consenting  to  a  deed  of  arrangement. 
AyB,  G1,  60. 

Deed  of  arrangement — Statutory  inajority — Contingent  creditor 
not  voting. — Sec.  35  of  the  Bankruptcy  Act,  1856,  provides 
that  a  majority  in  number  and  four-fifths  in  value  of  the 
creditors  present  or  represented  at  a  certain  meeting  of 
creditors  may  resolve  that  the  estate  ought  to  be  wound  up 
under  a  deed  of  arrangement.  Held  that  in  the  calculation 
of  the  necessary  majority  a  creditor,  who  was  present  but 
who  did  not  vote  and  whose  claim  was  partly  contingent, 
fell  to  be  counted  as  part  of  the  total  of  which  a  four-fifths 
majority  was  necessary,  and  a  sist  of  the  sequestration 
refused  as  not  carried  by  the  statutory  majority.  Hogg's 
Sequestration,   11,  53. 

Deed  of  arrangement — Compiitation  of  consenting  creditors. — 
In  reckoning  the  majority  in  number  required  to  sign  a  deed 
of  arrangement  in  a  sequestration,  only  creditors  are  to  be 
counted  whose  claims  are  not  under  £20.  Creditors  who 
have  not  lodged  claims  are  not  to  be  counted,  either  as 
regards  number  or  value.  Question  as  to  reckoning  secured 
creditors  according  to  their  full  claims.  Cassils  &  Go's 
Sequestration,   15,  231. 

Valuation — Co-ohligant  not  liable  in  relief. — Held  not  necessary 
to  value  the  obligation  or  security  of  an  alleged  co-obligant 
who  was  not  liable  in  relief  to  the  bankrupt.  Strain's 
Sequestration,  2,   111. 

Valuation — Assigned  insurance  policy — Value  of  premiums. — 
Held  that  the  holders  of  a  policy  of  insurance  over  a  bank- 
rupt's life  were  entitled  to  vote  on  a  claim  for  the  capitalised 
value  of  the  annual  premiums  payable  under  the  policy, 
for  which  he  had  bound  himself  to  the  holders.  Murray's 
Sequestration,  6,  274. 

Valuation — Contingent  claim  for  damages. — Held  that  a  claim 
of  £50,000  for  damages  for  breach  of  contract  founded  on  a 
mineral  lease  was  manifestly  so  uncertain  as  to  fall  under 
the  category  of  contingent  claims,  and  ought  therefore  to 
have  been  valued  before  voting  in  terms  of  sec.  53  of  the 
Bankruptcy  Act,  1856,  and  vote  disallowed.  Wood's 
Sequestration,   10,   343. 
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Bankruptcy:  Sequestration— Voting  and  Claim  thevefor—cmainued. 

ValvMtion — Bent — Deduction  of  tenant's  claims  under  the  Agri- 
cultwral  Holdings  Acts. — In  a  competition  for  the  office  of 
trustee  in  a  sequestration,  an  objection  to  the  vote  of  a  land- 
lord claiming  for  rent  that  he  had  not  deducted  the  value  of 
the  tenants'  claims  under  the  Agricultural  Holdings  Acts, 
&c.,  repelled,  there  being  no  evidence  that  any  sum  was 
due  to  the  tenants.    Richmond's  Sequestration,  18,  17. 

Toucher — Account  beginning  with  balance  brought  forward- — 
Amendment. — Held  (1)  that  a  claim  in  an  affidavit,  begin- 
ning with  a  balance  from  last  account,  was  bad  as  regards 
the  amount  of  that  balance;  (2)  that  an  affidavit  stating 
that  a  party  deponing  was  "  of  "  a  firm  and  not  "  a  partner 
of "  the  firm  was  bad,  but  amendable ;  and  (3)  that  it  is 
not  a  good  objection  to  a  vote  that  the  deponent  puts  "  Mr." 
before  his  signature  to  his  claim.  Paterson's  Sequestration, 
11,   309. 

Voucher — Alleged  partner — Salary  unvouched — Illiquid  com- 
mission.— (1)  Circumstances  under  which  a  vote  on  a  claim 
for  a  sum  which  had  been  lodged  in  bank  in  the  joint  names 
of  a  creditor  and  the  bankrupt  and  operated  on  by  cheques 
to  which  the  creditor  must  have  signed  her  name  held 
good,  as  a  partnership  between  the  parties  was  not  pre- 
sumed; (2)  held  that  a  claim  for  salary  at  a  fixed  weekly 
rate  required  no  voucher,  but  a  sum  slumped  under  "  com- 
mission "  disallowed,  no  details  being  given.  Neptune 
Varnish  Go's  Sequestration,  9,  309. 

Voucher — Alteration  of  bill  in  materialibus — Bill  to  conjunct 
person. — Held  that  alterations  in  materialibus  on  a  biU, 
which  were  initialed  by  the  drawer  and  prima  facie  in  the 
handwriting  of  the  acceptor,  though  not  initialed  by  him, 
did  not  invalidate  the  document  for  voting  purposes ;  and  (2) 
that  a  bill  to  a  conjunct  and  confident  party  was  bad  for 
voting  purposes.     Thomson's  Sequestration,   10,  330. 

Voucher — Banker's  certified  account. — Where  a  bank  agent 
claimed  to  vote  in  a  sequestration  in  respect  of  an  affidavit 
and  claim  with  a  state  of  debt  vouched  by  stated  accounts 
and  certificates  in  terms  of  the  Bankers'  Books  Evidence 
Act,  1879,  and  the  bonds  and  bills  specified  in  the  state 
of  debt,  held  that  the  vote  was  effectual.  Armstrong's 
Sequestration,   1,   178. 

Voucher — Bills  to  brother-in-law — Gash  lerit — Production  of 
executor's  title — Expression  "To  goods." — In  a  competi- 
tion for  the  trusteeship  in  a  sequestration,  a  candidate 
objected  to  the  votes  (1)  of  B  (a  brother-in-law  of  the 
bankrupt),  whose  claim  was  made  up  of  bills  and  cash  lent ; 
the  affidavit  gave  no  explanation  of  the  cause  of  granting 
these  bills,  of  which  one  was  prescribed  and  insufficiently 
stamped,  another  was  not  produced,  and  the  cause  of  non- 
production  was  not  sworn  to,  and  none  was  ever  discounted 
or  showed  any  markings  of  having  passed  through  a  bank ; 
and  no  vouchers  were  produced  for  the  cash  lent;  (2)  of 
P,  who  claimed  as  an  executor,  but  did  not  produce  her 
title;    and   (3)   of  H  &   K,  whose  claim  was   for   an   open 
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Bankruptcy :  Sequestration— Voting  and  Claim  thereto}?— coniimied. 
account  expressed  by  the  words  "  To  goods."       Held  that 
these   objections   were   fatal,    and   the   votes   therefore   dis- 
allowed    to     the     extent     objected     to.       Kirk     <Ss     Co.'s 
Sequestration,  8,  155. 

Voucher — Bill  to  conjunct  and  confident  person — Proof  of 
history  of  debt  after  vote  given — Prescribed  claim  for  rent 
— Payment  to  account  thereof. — In  a  competition  for  the 
trusteeship  in  a  sequestration,  held  (!)  that  a  bill  to  a 
conjunct  and  confident  person,  which  had  not  passed  through 
a  bank,  was  bad;  (2)  that  proof  that  a  bill  was  for  debt 
due  more  than  sixty  days  before  bankruptcy  was  not 
admissible ;  (3)  that  a  claim  for  rent  which  was  prescribed 
was  bad ;  and  that  a  pajrment  to  account  of  the  said 
rent  could  not  be  set  against  the  prescribed  sum.  Callum's 
Sequestration,  9,  192. 

Voucher — Bills  to  claimant  specially  endorsed  away. — In  a  com- 
petition for  the  trusteeship  in  a  sequestration,  a  claim 
vouched  by  bills  was  rejected  in  respect  that  they  had  been 
specially  endorsed  by  the  claimant  to  a  third  party,  and  the 
endorsations  stood  unscored  when  the  bills  were  tendered 
as  vouchers.     Dubber's  Sequestration,  17,  17. 

Voucher — Bill  for  large  sum  dated  on  eve  of  sequestration. — 
Where  the  only  voucher  for  a  claim  in  a  sequestration  was  a 
bill  of  exchange  for  a  large  sum,  dated  shortly  before  bank- 
ruptcy, quite  out  of  keeping  with  the  extent  of  the  bankrupt's 
business,  and  unexplained  in  the  oath  and  claim,  a  vote  on 
the  claim  was  disallowed.     Gowden's  Sequestration,  17,  50. 

Voucher — Gash  credit — Debtor's  docquetted  account. — Held 
that  a  bank's  claim  on  a  cash  credit  account  is  sufficiently 
vouched  by  the  annual  docquet  in  the  bank's  books  sub- 
scribed by  the  bankrupt,  without  the  cash  credit  bond  being 
produced.      Miller's  Sequestration,  2,   129. 

Voucher — Claim  on  composition  debt — Glaim  by  composition 
cautioner — Bankrupt's  lawyer's  account  after  sequestration. 
— In  a  competition  for  the  trusteeship  in  a  sequestration, 
(1)  where  a  debt  had  been  unconditionally  discharged  and 
new  bills  granted  for  a  composition  on  it,  held  in  the 
circumstances  that  the  debt  was  not  revived  on  failure 
to  pay  the  last  of  the  composition  bills,  but  vote  allowed 
for  the  unpaid  composition  bill;  (2)  where  a  bankrupt 
granted  a  bill  (not  yet  due)  to  the  cautioner  for  a  composi- 
tion offer  and  the  cautioner  granted  composition  bills  to 
the  creditors,  held  that  the  cautioner  could  not  vote,  as  his 
claim  was  contingent  on  the  bankrupt  meeting  the  obligation 
to  the  creditors ;  (3)  items  in  a  law  agent's  account  against 
the  bankrupt  after  the  date  of  the  sequestration 
disallowed.     Fitzpatrick's  Sequestration,  9,   306. 

Voucher — Conjunct  person — I  0  U  uncorroborated. — Where  an 
I  0  U  for  a  large  sum  had  been  granted  to  a  relation  some 
years  before  the  bankruptcy,  the  affidavit  gave  no  explana- 
tion of  the  circumstances,  and  the  claimant's  books  did  not 
support  the  alleged  loan,  held  that  there  was  no  sufficient 
voucher  to  support  a  vote  in  the  election  of  a  trustee. 
Swan  V  Beid,  Gl,  68. 
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Bankruptcy:  Sequestration— Voting  and  Claim  therefor— contiimed. 
Voitcher — Gonjvmct  and  confident  person — Preferable  creditor — 
Provisions  under  marriage  contract. — In  a  competition  for  a 
trusteeship,  held  (1)  no  objection  to  votes  that  the  creditors 
are  conjunct  and  confident  with  the  bankrupt,  the  claims 
being  otherwise  properly  vouched;  (2)  that  a  creditor  is 
entitled  to  vote,  although  his  debt  is  preferable;  and  (3) 
that  the  trustees  under  a  marriage  contract  were  not  en- 
titled to  vote  in  respect  of  an  unfulfilled  obligation  by  the 
bankrupt  to  lay  out  £500  upon  security  in  trust  for  the 
spouses  in  conjunct  liferent  and  the  survivor  in  fee.  Strain  s 
Sequestration,  2,    111. 

Voucher — Conjunct  and  confident  person, — Additional  writs 
not  produced  with  affidavit. — Held  that  a  vote  by  a 
conjunct  and  confident  party  may  be  supported  by 
other  documents  not  in  the  deponent's  hands  at  the  date 
of  the  making  of  the  affidavit.  Forrester  <b  Forrester's 
Sequestration,  8,   43. 

Voucher — Conjunct  and  confi,dent  person — Instant  verification 
of  objection. — In  a  competition  for  the  trusteeship  in  a 
sequestration,  a  vote  was  given  by  the  bankrupt's  mother  for 
large  sums  explained  in  her  affidavit  to  have  been  lent  him 
for  the  purpose  of  meeting  specified  business  obligations. 
The  vouchers  produced  were  I  0  U's  by  the  bankrupt  to 
his  mother,  a  bajik  deposit  receipt  in  her  favour  delivered 
to  the  bankrupt,  endorsed  by  her  and  cashed  by  him,  and 
receipts  showing  debts  paid  by  him  at  times  corresponding 
to  the  granting  of  the  loans.  The  claimant  was  married 
before  the  passing  of  the  Married  Women's  Property  Act, 
1881,  but  the  documents  in  question  were  dated  after  it. 
Objections  to  the  vote,  including  objections,  of  which  no 
instant  verification  was  offered,  that  the  1 0  U's  were 
granted  on  the  eve  of  bankruptcy,  and  that  any  money 
advanced  belonged  to  the  claimant's  husband,  repelled. 
Cadzow's  Sequestration,  9,  236. 

Voucher — Conjvmct  and  confident  person. — Held  in  a  competi- 
tion for  the  trusteeship  in  a  sequestration,  (1)  that  a  claim 
by  an  aunt  by  affinity  to  the  bankrupt  does  not  fall  under  the 
category  of  conjunct  and  confident ;  (2)  that  the  objection 
of  conjunctness  cannot  be  taken  to  a  trustee  on  a  trust 
estate ;  (3)  that  the  objection  of  conjunctness  taken  to  a 
cousin  of  the  bankrupt  cannot  be  sustained.  Watson's 
Sequestration,  9,   301. 

Voucher — Conjunct  person — Illiquid  claim. — In  a  competition 
for  the  trusteeship  in  a  sequestration,  (1)  a  creditor  who 
was  father-in-law  to  tlie  bankrupt,  and  had  paid  a  composi- 
tion of  5s.  per  £  for  the  bankrupt  to  creditors,  produced  a 
bill  for  the  amount;  held  in  the  circumstances  he  had  a 
good  vote,  but  his  vote  for  the  total  amount  of  the  debts 
of  the  creditors  compounding  disallowed;  (2)  a  claim  on  a 
cheque  to  a  conjunct  and  confident  party  not  passed  through 
a  bank  disallowed;  (3)  an  illiquid  claim  of  damages 
disallowed.     Kyd's   Sequestration,    9,    304. 
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Bankruptcy :  Sequestration— Voting  and  Claim  thevetor— continued. 
Voucher — Conjunct  and  confident  person. — An  objection  was 
taken  to  a  vote  on  the  ground  that  the  claimant  was  a  sister 
of  the  bankrupt,  and  conjunct  and  confident  with  him;  that 
she  resided  in  family  with  the  bankrupt ;  that  the  claim  bore 
to  be  fourteen  years  old,  and  must  be  held  to  have  been 
abandoned  or  discharged  by  mora  and  taciturnity;  and  that 
the  claim  was  wholly  un vouched.  The  claim  was  one  of 
legitim,  and  it  was  alleged  that  the  bankrupt  had  taken 
possession  of  a  half  of  the  claimant's  share  for  the  purpose 
of  investing  it  in  his  business  for  her  behoof.  Held  that 
the  claim  was  bad  for  voting  purposes,  in  respect  that  the 
claimant  produced  no  voucher  of  the  alleged  debt.  Eeid'f 
Sequestration,  14,  91. 

Voiicher — Conjunct  and  confident  person — Law  agents  claiming 
on  hills  without  law  account. — An  objection  was  taken  to  a 
vote  on  the  ground  that  the  claimants  (being  the  bankrupt's 
law  agents)  were  conjunct  and  confident  with  him,  and  that 
the  claim  was  not  sufficiently  vouched  simply  by  the  pro- 
duction of  bills  for  the  amount,  and  that  the  bills  were 
granted  on  the  eve  of  bankruptcy.  Held  that  the  claim 
being  presumably  for  a  law  account,  the  proper  voucher 
was  not  produced,  and  vote  rejected.  Eeid's  Sequestration, 
14,  91. 

Voucher — Conjunct  and  confident — Declaration  by  third  party 
after  date  of  sequestration. — In  a  competition  for  the  office 
of  trustee  in  a  sequestration,  held  that  an  oath  by  conjunct 
and  confident  persons  was  not  sufficiently  vouched  by  a  pro- 
missory note,  coupled  with  a  declaration  by  the  father  of 
the  claimants  and  of  one  of  the  bankrupts,  executed  after 
the  date  of  the  sequestration.  Richmond's  Sequestration, 
18,  17. 

Voucher — Decree  for  random  sum — Conjunct  and  confident  per- 
sons' votes. — Held  that  a  vote  by  a  trustee  on  a  decree  for  a 
random  sum  obtained  in  the  Sheriff  Court  was  good  till 
the  decree  was  suspended  or  reduced.  Held  that  votes  on 
bills  and  I  0  U's  granted  to  conjunct  and  confident  persons 
for  debts  not  otherwise  established  were  bad.  Hogg's 
Sequestration,  II,  54. 

Voucher — Effect  of  oath  as  explaining  vouchers. — Held  (1)  that, 
for  voting,  a  relation  between  the  bankrupt  and  a  claimant 
appearing  ex  facie  of  documents  may  be  qualified  by  the 
creditor's  oath,  and  that  an  ex  facie  co-obligant's  security 
need  not  be  valued  if  the  deponent  swears  that  the  apparent 
co-obligant  is  not  really  liable  in  relief  to  the  bankrupt, 
but  is  the  same  individual  as  the  bankrupt;  (2)  that  an 
extract  from  the  Kegister  of  Sasines  is  sufficient  evidence 
of  heritable  title  in  vouching  a  vote ;  and  (3)  that  a  statement 
in  an  oath  that  a  security  subject  has  ceased  to  be  the  bank- 
rupt's property  is  not  sufficient  to  evade  valuing  the  security, 
but  that  a  search  sufficiently  vouches  such  a  statement. 
Miller  <b  Co.'s  Sequestration,  20,  338. 

Voucher — Insurance  broker's  hamkruptcy. — Deliverance  of 
Sheriff-Substitute  on  various  claims  to  vote  on  a  shipowner's 
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Bankruptcy :  Sequestration— Voting  and  Claim  therefor— continued, 
and  underwriter's  estate.  Held,  inter  alia,  that  insurance 
brokers  are  not  entitled  to  vote  on  contingent  claims  or  for 
underwriting  losses,  and  remarks  on  voucliers  for  such  losses. 
Low's  Sequestration,  4,  301. 
Voucher — Petitioning  oath  used  for  voting — Bond  to  conjunct 
and  confident  person — Incidental  outlays  in  lawyer's 
account. — In  a  competition  for  the  trusteeship  in  a  sequestra- 
tion, held  (1)  that  the  oath  used  by  the  petitioning  creditor 
was  good  for  voting;  (2)  that  the  vote  of  a  conjunct  and 
confident  person  on  a  bond  and  disposition  in  security,  duly 
recorded,  was  good,  without  proof  of  its  history,  although 
dated  some  months  before  bankruptcy;  and  (3)  that  a  short- 
hand writer's  fees  and  an  architect's  fees  in  a  lawyer's 
account  as  incidental  outlays  required  no  vouchers.  Borie  v 
Wood,  16,  320. 

Voucher — Production  of  vouchers  after  vote. — Where  a  creditor 
lodged  claims  at  the  beginning  of  a  meeting  for  the  election 
of  a  trustee,  but  did  not  produce  the  vouchers  till  after  the 
election,  though  before  the  close  of  the  meeting,  held  that 
the  claims  were  unvouched  and  that  the  votes  upon  them 
must  be  rejected.     Mitchell  v  Tolmie,  Gl,  64. 

Voucher — Production  of  vouchers  after  vote — Amendment. — 
Held  that  vouchers  in  a  claimant's  hands  could  not  be  pro- 
duced before  the  Sheriff,  but  should  have  been  produced  at 
the  meeting  of  creditors.  Held  that  vouchers  not  in  the 
hands  of  the  claimant  should  be  referred  to  in  the  affidavit, 
but  that,  not  having  been  so  mentioned,  the  omission  might 
be  supplied  by  the  affidavit  being  amended.  Lamig's 
Sequestration,  8,  3. 

Voucher — Recovery  of  documents  in  hands  of  third  parties. — 
Held,  on  authority  of  Tennent,  5  R.  437,  that  documents 
tending  to  prove  objections  to  a  candidate  for  the  office  of 
trustee  may  be  recovered  under  diligence,  and  diligence 
and  commission  granted  accordingly.  Shannon  <&  Go's 
Sequestration,  8,  41. 

Voucher — Production  of  documents  to  support  vote — Bill  amte- 
dated. — Held  that  a  bill  which  was  substantially  one  to 
conjunct  and  confident  persons  and  had  not  passed  through 
a  bank  was  a  bad  foundation  for  a  vote,  and  that  a  docu- 
ment which  was  under  the  control  of  the  deponents  at  the 
time  of  making  the  affidavit  and  not  produced  at  the  first 
meeting  of  creditors  could  not  be  produced  in  the  com- 
petition for  the  trusteeship  to  support  the  claim.  Effect  of 
antedating  bill  considered.     Baird's  Sequestration,  10,  59. 

Voucher — Production  of  documents — Amendment. — The  following 
objections  were  taken  on  the  ground  of  want  of  vouchers 
to  votes  in  a  competition  for  a  trusteeship: — (1)  That  an 
account  annexed  to  a  voter's  aflSdavit  contained  the  words 
"To  amount  of  estimate"  for  certain  work  done,  but  the 
estimate  itself  was  not  produced.  The  claimant  was  allowed 
to  amend  his  affidavit  to  show  where  the  estimate  was  and 
under  a  diligence  recovered  it  and  produced  it.     Held  that 
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Bankruptcy :  Sequestration— Voting  and  Claim  thevefov— continued. 
tbe  claim  was  sufficiently  vouched.  (2)  That  on  a  claim  by  a 
firm  of  measurers  the  annexed  account,  which  was  in  respect 
of  measurements  from  plans,  was  not  supported  by  pro- 
duction of  the  measurements.  Eeld  that  the  vote  was  good. 
Ewington's  Sequestration,  14,  226. 

Voucher — Signature  of  hills  over  tracing. — Objection  to  a  vote 
that  in  the  bills  produced  as  vouchers  the  signatures  of  the 
drawer  were  written  over  pencil  tracings  repelled,  in  respect 
the  signatures  were  ex  facie  the  bold  and  formed  signatures 
of  a  person  accustomed  to  sign  his  name,  and  in  respect  also 
of  sec.  54  of  the  Bills  of  Exchange  Act  of  1882.  Muir's 
Sequestration,  6,   97. 

Voucher — Trust  deed  for  bankrupt's  behoof. — A  trust  deed 
having  been  executed  by  a  bankrupt,  along  with  his  wife, 
in  1883  (when  he  was  solvent),  in  which  trustees  were 
appointed  to  hold  certain  lands  in  trust  for  himself  and  his 
wife  in  liferent  and  his  children  in  fee,  and  his  wife  having 
thereafter  died,  held  that  the  trust  deed,  having  been 
practically  a  trust  for  tlie  bankrupt,  was  ineffectual  so  far 
as  voting  in  the  truster's  sequestration  was  concerned,  and 
the  vote  on  the  same  disalloiued.  Miller's  Sequestration, 
8,  252. 

Voucher — Trust  for  hankrupl^s  behoof — Antenuptial  marriage 
contract. — In  a  competition  for  the  office  of  trustee  on  a 
sequestrated  estate  exception  was  talten  to  the  vote  of  the 
trustees  under  an  antenuptial  marriage  contract  between  the 
bankrupt  and  his  wife,  that  the  trust  was  for  the  benefit  of 
the  bankrupt  himself,  who  could  not  compete  with  his  own 
creditors,  and  for  the  benefit  of  the  children,  who  had  not  a 
jus  crediti  under  the  contract.  The  main  purpose  of  the 
contract  was  a  liferent  to  the  spouses  in  succession  "  for  the 
alimentary  use  and  behoof  of  the  spouses  "  and  their  children, 
and  the  husband  bound  himself  instantly  to  provide  a  fund 
to  the  trustees.  Held  that  the  trustees'  vote  was  valid,  the 
obligation  of  the  husband  being  onerous  and  prestable  imme- 
diately on  the  marriage,  and  unfulfilled  at  the  date  of  seques- 
tration.    Tod's  Sequestration,  20,  85. 

Voucher — Unconfirmed  executor — Bill  of  only  partner  of 
bankrupt  firm. — Held,  in  a  competition  for  the  trustee- 
ship in  a  sequestration,  (1)  that  a  vote  by  an  uncon- 
firmed executor  was  good,  and  (2)  that  a  claim  founded  on  a 
bill  granted  by  "  George  C.  Brown  "  and  not  by  the  firm 
"Brown  &  Co."  was  good,  in  respect  that  George  C.  Brown 
was  proved  to  be  the  sole  partner  of  Brown  &  Co.,  and 
both  were  sequestrated.  Brown  ds  Co.'s  Sequestration,  10, 
328. 

Voucher — Whether  vote  affected  by  pending  proceedings. — In 
the  sequestration  of  a  cashier,  his  employers  lodged  a  claim 
vouched  by  the  books  which  he  had  kept.  Held  that, 
though  proceedings  with  regard  to  the  claim  were  pending, 
it  was  sufficiently  vouched  for  the  purpose  of  voting  at  the 
election  of  a  trustee.      Cowan's  Sequestration,  9,  3. 
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Voucher — Widow's  claim  for  terce — Settlement  acted  upon — 
Approbate  and  reprobate. — A  widow  in  whose  favour  a 
deceased  liusband  had  left  a  settlement  making  her  his 
executrix  and  universal  legatee,  and  who,  acting  thereon, 
had  sold  heritable  property,  when  her  husband's  estate  was 
made  bankrupt  got  a  valuation  made  of  what  her  terce  would 
have  been  in  the  rents  of  the  heritable  property,  and  claimed 
for  it  in  the  sequestration.  Held  that  her  claim  was  bad  for 
voting  purposes,  as  it  must  be  held  ex  facie  that  she  had 
adopted  her  rights  under  the  settlement  in  place  of  her 
right  to  terce.     Patrick's  Sequestration,  11,  63. 

IV.  Sequestration— (e)  Trustee, 

Candidate  trustee  under  former  private  trust  deed. — Personal 
objection  that  a  candidate  has  been  trustee  under  a  trust 
deed  granted  by  the  bankrupt  repelled,  in  respect  there  had 
not  been  and  could  not  have  been  any  intromissions.  Muir's 
Sequestration,  6,  97. 

Carvdidate  clerk  of  disqualified  person. — Circumstances  in  which 
held  that,  though  the  partner  of  a  disqualified  person  is 
not  necessarily  disqualified,  a  clerk  in  the  ofiice  of  a  dis- 
qualified person  is  disqualified  from  holding  the  ofiice  of 
trustee.      Lang's  Sequestration,  8,  3. 

Candidate  auditor  of  Court  and  nominee  of  creditor  with  adverse 
interest.- — -A  candidate  for  the  trusteeship  in  a  sequestration 
held  not  disqualified  because  he  was  (1)  auditor  of  the 
Sheriff  Court,  and  (2)  nominee  of  the  preponderating  creditor 
alleged  to  have  an  interest  adverse  to  that  of  the  general 
body  of  creditors.      Miller's  Sequestration,  9,  228. 

Caivd/idate  confident  to  bankrupts. — Held  that  a  competitor  for 
the  trusteeship  in  a  sequestration,  who  for  two  years  had 
been  acting  as  confidential  adviser  and  negotiator  to  the 
bankrupts  in  financial  matters,  was  conjunct  and  confident 
with  the  bankrupts  within  the  meaning  of  sec.  68  of  the 
Bankruptcy  Act,  1856,  and  ineligible  for  the  ofiice  of  trustee. 
Wood's  Sequestration,  10,  343. 

Candidate  petitioning  creditor. — A  personal  objection  to  a 
competitor  for  the  trusteeship  in  a  sequestration,  on  the 
ground  that  he  was  the  petitioning  creditor,  held  good, 
following  the  practice  in  the  Court  of  Session  of  excluding 
the  petitioning  creditor  from  the  judicial  factorship  in  a 
sequestration.     Binning  &  Son's  Sequestration,  17,  124. 

Discharge  of  trustee — Objection  by  bankrupt. — Held  that  a  bank- 
rupt is  not  entitled  to  object  to  the  discharge  of  the  trustee 
on  his  estates,  the  right  to  do  so  being  given  by  the 
Bankruptcy  Act,  1856,  to  creditors  only.  Averments  by 
another  objector  of  irregularities  and  breach  of  duty  on 
the  trustee's  part  held  not  suflicient,  even  if  proved,  to 
warrant  refusal  of  discharge.  Couper's  Sequestratiori,  8, 
207. 

Discharge  of  trustee — Objections  by  bankrupt. — Held  that  a  bajik- 
rupt  has  no  locus  standi  to  object  to  a  trustee's  discharge 
M'Culloch,  Petitioner,   12,   361.  ' 
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Discharge  of  trustee — Objection  by  Accountant  of  Court. — In  a 
petition  for  exoneration  and  discharge  by  the  trustee  on  a 
sequestrated  estate,  there  being  no  objection  by  any  creditor, 
and  the  proceedings  having  been  regular,  opinion  that  it 
was  not  competent  for  tlie  Accountant  of  Court  to  object 
to  discharge  being  granted  on  the  ground  that  certain  pay- 
ments by  the  trustee  to  his  law  agent  had  been  improperly 
charged  against  the  estate.  M'Gracken's  Sequestration, 
13,  60. 

Discharge  of  trustee — Sale  of  hook  debts  before  expiry  of  year. — - 
Held  that  a  trustee  who  had,  in  violation  of  the  136th 
section  of  the  Bankruptcy  Act  of  1856,  sold  the  debts 
of  the  bankrupt  estate  before  twelve  months  had  elapsed 
from  the  date  of  sequestration  was  not  entitled  to  an  im- 
mediate discharge  on  presentation  of  his  petition.  Daniel 
Gibson's  Sequestration,  1,  330. 

Discliarge  of  trustee — Trustee's  report  on  conduct  of  bankrupt — 
"  Resolution  "  of  creditors  thereon — Appeal. — Held  that  a 
resolution    of    creditors,    with    regard   to    the    trustee's    dis- 
charge,   disapproving    of    the    report    of    the    trustee    on 
the  bankrupt's  conduct  was  a  "  resolution "  appealable  to 
the  Sheriff,  and  that  it  was  ultra  vires  of  them  to  pass  it, 
and  resolution  recalled.      Greig's  Sequestration,  1,  185. 
Expenses — Law  agent's  account — Trustee's  liability. — Held  that 
the  trustee  on   a  bankrupt's  sequestrated  estates  is  liable 
in  payment  of  the  agent's  account,  as  well  as  the  estates. 
Hogg  &  Ferrie  v  Tait,  5,  396. 
Removal  of  trustee — Notice   of  meeting. — Held  that  a  meeting 
of  creditors  called  by  a  commissioner  on  a  bankrupt  estate 
for  the  purpose  of  removing  the  trustee  under  sec.    74  of 
the    Bankruptcy   Act,    1856,    must    be    specially    intimated 
to  the  trustee  at  least  not  later  than  the  date  of  the  Gazette 
notice  calling  the  meeting.      Resolution  of  creditors  for  the 
removal  of  trustee  recalled,  with  costs.      Strathie  v  Gavm, 
8,  5. 
Removal  of  trustee— Right  of  bankrupt  to  petition  and  to  inspect 
his  books.— Held  that  a  bankrupt  is  not  entitled  to  petition 
for  the  removal  of  a  trustee  in  his  sequestration.      Circum- 
stances in  which  the  trustee  was  held  justified  in_  excluding 
a  bankrupt  from  inspecting  certain  books  belonging  to  the 
estate.      Ferguson,  Lamont,  <&  Co.'s  Sequestration,  8,  282. 
Trustee's  cautioner— Partner  in  business.— Held  that  a  partner 
in  business  of  the  person  elected  trustee  m  a  sequestration 
was  ineligible  to  be  his  cautioner.     Allan's  SequestraPion, 
18,   367. 
Trustee's  fee— Bankrupt's  challenge  of  items  of  charge  passed  by 
commissioners.— Held  that,  although  certain  items  of  charge, 
in  addition  to  a  fee  to  the  trustee,  had  been  passed  by  the 
commissioners  on  a  sequestrated  estate,  and  their  deliverance 
had  not  been  appealed  against,  the  bankrupt,  who  had  been 
discharged  on  composition,  and  his  cautioner  were  entitled 
to  plead  in  an  action  by  the  trustee  against  them  for  the 
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balance  of  his  fee  that  the  charges  were  not  competent  or 
proper  charges  against  the  estate,  and  this  amount  must  be 
imputed  in  extinction  of  the  balance  of  his  fee.  A  B  v 
Andrews  and  Baeside,  1,  287. 

Vesting  of  estate  in  trustee — Spes  successionis  falling  to  bank- 
rupt after  his  discharge. — ^A  bankrupt  had  a  spes 
successionis  in  a  bequest  which  did  not  vest  till  after 
his  discharge,  and  the  spes  was  not  assigned  to  the  trustee 
in  his  sequestration.  Held  that  the  spes  and  the  bequest 
did  not  pass  to  the  latter.  Somerville's  Trustees  v 
Somerville,  9,  221. 

Vesting  of  estate  in  trustee — Acquirenda — Proceeds  of  accident 
policy. — ^An  undischarged  bankrupt  having  been  allowed 
compensation  under  a  policy  of  accident  insurance,  he  and 
the  trustee  in  his  sequestration  claimed  the  amount  from  the 
insurance  company.  Held  that  the  policy  did  not  vest  upon 
sequestration  in  the  trustee  ;  that,  while  the  insurance  money 
fell,  as  acquirenlda,  to  the  trustee,  it  did  so  subject  to 
the  bankrupt's  personal  right  to  be  indemnified ;  and  that, 
as  that  right  was  co-extensive  with  the  compensation  allowed, 
there  was  no  surplus  for  the  trustee ;  and  the  bankrupt 
was  preferred  to  the  whole  fund.  Principle  of  Jaclcson, 
3  R.  130,  applied.  Railway  POfSsengers'  Assurance  Go. 
V  Kyd,  10,  138. 

Vesting  of  estate  in  trustee — Acquirenda — Diligence  of  creditor. — 
B,  a  creditor  of  A,  whose  estates  were  sequestrated,  lodged 
a.n  arrestment  of  A's  salary  after  the  date  of  the  sequestra^ 
tion.  Held  that  B  had  no  right  to  use  separate  diligence 
against  A,  as  any  surplus  salary  of  A  was  "  estate  "  attachable 
by  his  trustee  under  sec.  103  of  the  Bankruptcy  Act,  1856; 
and  B  interdicted  from  using  further  arrestments.  Gomm  v 
M'Kellar,  11,  97. 

Vesting  of  estate  in  trustee — ^Acquirenda — Trustees  in  succession — 
Besponsibility  of  trustee  for  his  predecessor's  actings. — Nine 
years  after  a  sequestration,  effects  alleged  to  belong  to  an 
undischarged  bankrupt  were  poinded  and  sold  by  a  new 
creditor.  In  a  multiplepoinding  as  to  the  proceeds  the 
trustee  (second  in  succession)  then  in  office  claimed,  in 
respect  of  a  debt  incurred  by  the  bankrupt  to  his  prede- 
cessor, the  first  trustee,  after  the  sequestration,  to  rank 
pari  passu  with  the  poinding  creditor  on  the  proceeds  of 
the  poinding  in  virtue  of  sec.  12  of  the  Bankruptcy  Act, 
1856,  but  made  no  claim  to  the  poinded  goods  or  proceeds 
as  acquirenda  under  the  103rd  section.  Nine  years  after 
the  poinding  the  trustee  (third  in  succession)  then  in  office 
claimed  the  funds  as  acquirenda.  Held  that  the  claim 
was  barred  by  the  actings  of  the  second  trustee  and  by  mora. 
Thomas  v  Baird,  &c.,  13,  291. 

Vesting  of  estate  in  trustee — Acquirenda — Undischarged  bankrupt 
trading  anew. — A  claim  in  a  multiplepoinding,  without 
application  to  the  Lord  Ordinary  in  terms  of  tihe  103rd 
section  of  the  Bankruptcy  Act,  1856,  is  not  a  competent 
proceedmg  for  makmg  good  the  right  to  acquirenda  con- 
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ferred  on  the  trustee  in  a  sequestration.  Circumstances  in 
whicli  held  that  a  trustee  was  not  entitled  to  claim,  to  the 
prejudice  of  the  bankrupt's  new  creditors,  assets  of  a  new 
business  begun  by  an  undischarged  bankrupt  long  after  the 
sequestration.     Thomas  v  Baird,  &c.,  13,  291. 

Vesting  of  estate  in  trustee — Bank  draft  payable  to  creditor  in 
bankrupt's  possession — Creditors'  control  of  trustee. — A 
debtor,  prior  to  sequestration  of  his  estates,  purchased  a 
bank  draft  in  favour  of  a  creditor,  but  did  not  transmit  it 
to  him.  After  the  award  of  sequestration,  he  handed  the 
draft  to  the  trustee  on  his  estates.  At  the  statutory  second 
meeting  of  creditors,  a  resolution  that  the  trustee  should 
hand  over  the  draft  to  the  creditor  was  carried,  but  the 
trustee  appealed  to  the  Sheriff  a,gainst  it.  Held  that  the 
draft  was  the  property  of  the  trustee,  and  resolution  of 
creditors  recalled.  Brown  v  Hunter- Arundel's  Trustees, 
15,  281. 

Vesting  of  estate  in  trustee — Radical  right  under  arrangement 
terminating  prior  sequestration. — Under  a  deed  of  arrange- 
ment in  a  sequestration  it  was  provided  that  the  whole 
estate  which  had  belonged  to  the  bankrupt  (with  certain 
exceptions)  should  remain  vested  in  the  trustee  for  behoof 
of  the  creditors,  to  whom  promissory  notes  were  to  be 
granted  for  the  second  instalment  of  the  composition  to  be 
paid  to  them.  By  a  subsequent  minute  of  agreement  between 
the  bankrupt,  the  trustee,  and  the  pursuers,  it  was  agreed 
that,  after  payment  of  the  instalments,  the  bankrupt  and 
the  trustee  should  convey  to  the  pursuers,  who  had  advanced 
money  to  pay  the  composition,  the  whole  estate  vested  in 
the  trustee  under  the  deed  of  arrangement.  The  estate  of  the 
bankrupt  was  sequestrated  a  second  time  before  the  estate 
was  conveyed  to  the  pursuers,  and  the  same  person  was 
again  appointed  trustee.  Held  (1)  that  the  estate  which  had 
been  vested  in  the  trustee  under  the  deed  of  arrangement 
merely  in  security  of  the  composition  (which  was  ultima.tely 
paid)  became  vested  in  him  as  trustee  under  the  second 
sequestration,  the  radical  right  having  been  in  the  bankrupt, 
upon  whom  alone  the  obligation  to  convey  was  incumbent, 
and  could  not  therefore  be  conveyed  to  the  pursuers  under 
the  minute  of  agreement ;  and  (2)  that  there  was  no  liability 
or  obligation  on  the  trustee  under  the  first  sequestration, 
either  as  a  trustee  or  an  individual,  in  connection  with  the 
estate.     Gillies  &  Wylie  v  M'Lay,  19,  170. 

IV.  Sequestration— (d)  Miscellaneous. 

Action  against  bcmhrupt. — The  sequestration  of  a  bankrupt  does 
not  preclude  a  creditor  from  suing  him  for  the  purpose  of 
constituting  his  debt  or  doing  diligence.  Swan  v  Graig,  G I , 
51;   Melvin  v  Campbell,   Gl,  54. 

Action  of  constitution. — Remarks  on  the  effect  of  a  decree  of 
constitution  obtained  against  a  bankrupt  after  sequestration. 
Scott  v  Chalmers,  Gl,  50. 
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Commissioner — Oath  for  corporation — Creditor  or  mandatory. 
— ^Wihere,  in  a  sequestration,  the  creditors  elected  as  the 
three  commissioners  directors  of  three  limited  companies, 
none  of  them  present  at  the  creditors'  meeting,  of  whom  one 
was  a  managing  director  who  had  signed  hisi  company's  claim 
as  principal  officer,  another  was  a  managing  director  whose 
company's  claim  had  been  signed  by  the  company's  cashier 
as  principal  officer,  and  the  third  was  an  ordinary 
director  who  had  signed  his  company's  claim  as 
principal  officer,  held,  upon  objection  to  confirmation 
(1)  that  the  principal  officers  of  a  corporation  may  act  as 
well  as  (under  sec.  25  of  the  Bankruptcy  Act,  1856)  depone 
for  the  corporation  as  creditor  or  mandatory;  and  (2)  that 
the  first  commissioner  was  duly  elected;  that  the  second 
commissioner  was  not  duly  elected,  not  having  deponed  as 
creditor  or  attended  as  mandatory;  and  that  the  third  com- 
missioner was  not  duly  elected,  not  being  a  principal  officer. 
Beddie,  Cameron,  t&Co.'s  Sequestration,  14,  76. 

Commissioner — Vacancy. — Held  that,  where  one  of  the  three 
commissioners  on  a  sequestrated  estate  had  resigned,  it  was 
competent  to  a  creditor  to  interdict  further  procedure  till  his 
place  was  filled.      Robertson's  Executors  v  Gourlay,  1,  72. 

Commissioner — Vacancy. — Circumstances  in  which  a  trustee  was 
ordered  to  call  a  meeting  for  appointment  of  a  new  com- 
missioner in  room  of  one  disqualified.  Ferguson,  Lamont, 
&  Co.'s  Sequestration,  8,  282. 

Composition — Revival  of  original  debt  on  failure  to  pay  com- 
position.— Circumstances  in  which  held  that  no  extra- 
judicial composition  arrangement  had  been  proved  so  as 
to  cause  a  revival  of  the  original  debt  on  failure  to  pay 
the  composition.  Hartley,  Green,  &  Co.  v  Watson  & 
Mathers,  3,  73. 

Errors  in  minutes  of  meeting  of  creditors. — Held,  on  a  statement 
by  all  who  were  present,  that  the  minutes  of  a  meeting  of 
creditors  did  not  correctly  represent  what  took  place  at  the 
meeting,  and  that  the  election  of  commissioners  contained 
in  the  minutes  was  null,  and  the  creditors  ordered  to  hold 
a  new  meeting.      Lang  ds  Co.'s  Sequestration,  8,  78. 

Judicial  factor. — A  judicial  factor  under  the  16th  section  of  the 
Bankruptcy  Act,  1856,  is  appointed  for  the  preservation  of 
the  estate,  and  has  not  power  to  purchase  cattle  to  consume 
the  straw  on  a  farm.  Observations  on  the  duties  of  such 
judicial  factors  and  the  accounting  between  a  judicial  factor 
and  the  trustee  when  appointed.  Ferguson  in  Ogilvy's 
Sequestration,   I,   56;    Wyllie  v  Fergusson,  G2,  31. 

Judicial  factor's  expenses. — Held  that  a  judicial  factor  appointed 
pending  an  application  for  sequestration,  which  was  refused, 
could  not  claim  his  expenses  against  the  parties  who  success- 
fully resisted  the  application.  Robertson  ds  Go.  v  Loudon 
7,  35. 

Return  of  process  to  Sheriff-clerh  after  meeting  of  creditors. 

Opinion   as   to   when   the   preses   of   the   first   meeting   of 
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creditors  should  return  or  report  the  proceedings  to  the 
bheriff-clerk.  Forrester  &  Forrester's  Sequestration,  8,  43. 
Search  v>arrant.— Four  months  after  the  sequestration  of  a 
debtor,  a  creditor  applied  for  warrant  to  open  lock-fast  places 
and  search  his  dwelling-house  and  person.  Held  that  the 
circumstances  were  not  such  as  to  render  such  an  application 
appropriate.      Goupland's  Sequestration,,  2,  56. 

V.  Cessio— (a)  Competency  and  Propriety. 

Company.— Held  that  under  the  Acts  of  1880  and  1881  the 
process  of  cessio  became  competent  against  an  insolvent 
company.     Kennedy  ds  Hackney's  Cessio,  1,  55. 

Contingent  debt— Extract  decree  for  expenses  in  appealable 
action. — ^A  petition  for  cessio  was  presented  by  creditors 
whose  debt  consisted  of  a  decree  for  expenses  in  a  Court  of 
Session  action  raised  against  them  by  the  debtor.  This 
decree  had  been  extracted  eleven  months  previous  to  the 
presentation  of  the  petition,  and  no  appeal  to  the  House  of 
Lords  had  been  intimated.  Held  that  the  debt  was  not 
contingent  in  the  sense  of  the  14th  section  of  the  Bank- 
ruptcy Act,  1856.  Question  whether  the  section  applies  to 
the  process  of  cessio  so  as  to  exclude  a  petition  founded  upon 
contingent  debt.     Falkirk  Magistrates  v  Lundie,  8,  272. 

Debt  for  bastard's  aliment  and  expenses. — The  benefit  of  cessio 
ought  to  be  refused  where  the  principal  debts  are  the  aliment 
of  an  illegitimate  child  and  the  expenses  incurred  in  defend- 
ing the  action  of  filiation.  Observations  on  the  rules  to  be 
observed  in  granting  cessio.  A  B  y  His  Creditors,  Gl, 
159. 

English  bankruptcy  pending — Caveat  to  prevent  first  deliver- 
ance.— A  petition  for  cessio  was  presented  to  have  the 
defender  ordained  to  execute  a  disposition  omnium  bonorum 
for  beJioof  of  his  creditors  and  to  appoint  a  trustee  to  take 
the  management  of  the  defender's  estates.  The  defender 
lodged  a  caveat  to  prevent  the  first  deliverance  being 
granted,  on  the  ground  that  there  was  an  English  bankruptcy 
against  the  defender.  Held  that,  as  there  was  prima  facie 
evidence  of  notour  bankruptcy,  there  was  no  alternative 
but  to  grant  the  first  deliverance,  and  leave  to  appeal 
refused.  Question  as  to  the  effect  of  an  existing  English 
bankruptcy  preventing  the  granting  of  cessio.  Cornforth 
<&  Houghton  v  Powell,    12,   200. 

Executor. — Held  that  a  decree  constituting  a  debt  against  an 
executrix  did  not  ground  an  application  for  cessio  against 
her  even  in  her  representative  capacity.  Gunn  &  Collie  v 
Allan,  14,  79. 

Married  woman. — Held  that  the  process  of  cessio  is  competent 
against  a  married  woman,  her  husband  being  called.  David- 
son V  Eae,  1,  147. 

Married  woman — Conditions  of  notour  banleruptcy. — Circum- 
stances  in  which   held  that  a  process  of  cessio  against  a 
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married  woman  was  incompetent.  Observed  that,  unless  her 
husband  is  abroad  and  she  is  carrying  on  business  for  herself 
so  that  imprisonment  would  formerly  have  been  competent, 
the  conditions  precedent  of  a  married  woman's  cessio  are 
those  prescribed  by  sec.  7  of  the  Bankruptcy  Act,  1856,  only, 
and  the  Debtors  Act,  1880,  will  not  apply.  Malcolm's 
Cessio,  5,  348. 

Married  woman — Notour  bankruptcy. — Seld  that  a  cessio  at 
her  own  instance  of  a  married  woman  living  with  her 
husband  and  not  carrying  on  a  separate  business  is  incom- 
petent. Circumstances  in  which  notour  bankruptcy  held  not 
to  be  constituted  on  a  debt  under  £100  Scots.  Gilhooly  v 
Shanks  db  Sons,  8,  172. 

No  estate — Title  to  sue. — Circumstances  in  which  held  that  a 
petition  of  cessio  was  incompetent.  Ilampton  v  Mitchell, 
1,  266. 

No  estate- — One  creditor — Discharge  of  debt  in  decree  founding 
notour  bankruptcy. — Circumstances  in  which  held  that  the 
process  of  cessio  was  incompetent.  John  Uosis  Cessio, 
1,  311. 

No  estate — Prior  trust  deed. — Circumstances  in  which  decree  of 
cessio  refused,  the  bankrupt's  affairs  having  been  mostly 
wound  up  under  a  trust  deed.  British  Linen  Co.  v  Oram, 
3,  266. 

No  estate. — Circumstances  in  which  held  (rev.  Sheriff-Substitute) 
that  a  debtor  was  not  entitled  to  the  benefit  of  cessio 
bonorum.     Sproul  v  M'G usher,  8,  14. 

No  estate — One  creditor.- — Circumstances  in  which  held  that  the 
debtor  petitioning  for  decree  of  cessio  was  not  entitled  to 
the  benefit  of  it,  as  he  had  no  assets  and  practically  only 
one  creditor,  who  opposed.     Bias  v  Wood,  14,  207. 

Petition  at  instance  of  debtor— Liability  to  imprisonment. — 
Held  that  a  petition  for  cessio  at  the  instance  of  a  debtor 
was  competent,  although  he  was  not  liable  to  imprisonment. 
Observations  on  the  initiative  of  the  insolvent  in  proceedings 
for  constituting  bankruptcy.     Will  v  His  Creditors,  1,  353. 

Proof  of  insolvency — One  creditor. — Held  (1)  that  a  creditor 
pursuing  for  decree  of  cessio  need  adduce  no  further  proof 
of  his  debtor's  insolvency  than  an  expired  charge  to  pay, 
averring  non-payment;  (2)  that  this  prima  facie  proof  is 
not  rebutted  by  the  debtor's  production  at  his  examination 
of  a  statement  showing  him  to  be  solvent;  and  (3)  tihat 
it  is  no  valid  objection  to  cessio  being  awarded  that  the 
debtor  appears  to  have  no  more  than  one  creditor  Stuarfs 
Cessio,  17,  70. 

Testamentary  trustees. —Held  that  a  petition  for  cessio  against 
the  trustees  and  executors  of  a  man  deceased,  for  the  purpose 
of  distributing  or  attaching  his  estate,  is  not  competent. 
Gemmel  ds  Co.  v  Smellie,  5,  419. 

Trust  deed  already  granted— No  list  of  creditors— Jurisdiction 
—Circumstances  in  which  jurisdiction  over  a  notour  bank- 
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rupt  was  sustained  in  respect  his  family  resided  in  furnished 
lodgings  in  the  sheriffdom;  but  decree  of  cessio  was  refused 
in  respect  of  a  bona  fide  trust  deed  and  the  absence  of 
reason  for  superseding  it.  Objection  to  want  of  list  of 
creditors  repelled.    Smith  &  -Johnston  v  Elder,  20,  262. 

Undischarged  bankrupt. — Held  that  a  petition  for  cessio  against 
an  undischarged  bankrupt  is  incompetent,  the  trustee  in 
his  sequestration  being  also  undischarged.  Biddell  v 
M'Gill,  1,  124. 

Undischarged  bankrupt. — Held  that  it  is  incompetent  to  ordain 
a  debtor  to  execute  a  disposition  omnium  bonorum  while  he 
is  undischarged  from  a  sequestration,  whether  the  trustee 
in  the  sequestration  be  discharged  or  not.  Central  Bank  of 
London  v  Maclean  &  Co.;   Bardner  v  Ershine,  11,  146. 

Undischarged  bankrupt. — Held  that  it  is  incompetent  to  ordain 
a  debtor  to  execute  a  disposition  omnium  bonorum  while  he 
is  undischarged  from  a  sequestration,  if  the  trustee,  though 
abroad,  retains  office.     Youden  di  Co.  ^  M' Arthur,  11,  147. 

Undischarged  bankrupt. — Held  (rev.  Sheriff-Substitute)  that  it 
is  competent  to  ordain  a  debtor  to  execute  a  disposition 
omnium  bonorum  while  he  is  undischa.rged  from  a  seques- 
tration long  fallen  into  abeyance,  the  trustee  being  dis- 
charged.    Cameron  v  Addie,  14,  290. 

V.  Cessio— (b)  Relation  to  other  proceedings. 

Action  after  cessio — Acquirenda. — Held  that  a  creditor  is 
entitled  to  take  action  and  decree  in  common  form  against 
a  bankrupt  under  cessio  for  a  debt  due  at  the  date  of  the 
cessio  in  order  to  vindicate  his  right  to  possible  acquirenda. 
M'Eellar  v  Stark,  4,  404. 

Arrestment  of  earnings  after  cessio. — A  debtor,  after  cessio  had 
been  granted,  was  appointed  to  be  teacher  in  a  school.  Held 
that,  as  no  part  of  his  salary  had  or  could  then  have  been 
assigned  to  the  trustee  in  the  cessio,  his  subsequent  earnings 
as  a  teacher  were  not  protected  against  the  diligence  of  prior 
creditors.  Ferguson  v  Govan  School  Board  and  Others, 
8,  197;  G2,  22. 

Arrestment  before  ces.no — Preference. — A  trustee  under  a  disposi- 
tion omnium  bonorvm  is  not  preferable  to  a  creditor  who  has 
used  arrestments  within  sixty  days  of  its  date.  A  trustee 
in  a  cessio  cannot  cut  down  arrestments  in  the  same  way  as 
a  trustee  in  a  sequestration,  the  Cessio  Acts  not  conferring 
the  same  powers  on  the  trustee  as  those  conferred  on  a 
trustee  under  the  Bankruptcy  Act  of  1856.  Tosh  v  Hunter, 
G2,  26. 

Arrestment  before  cessio— Preference.— Held  that,  as  a  decree  of 
cessio  operates  merely  as  an  assignation,  and  does  not  place 
the  trustee  in  the  position  of  an  arrester  or  pomder  under 
sec  12  of  the  Bankruptcy  Act,  1856,  the  trustee  is  to  be 
ranked  after  creditors  who  have  used  arrestments  withm 
sixty  days  prior  to  notour  bankruptcy  and  before  the  decree 
of  cessio.      Bruce  <&  Vallance  v  Bobb  and  Others,  3,  127. 
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Diligence  used  after  decree  of  cessio  granted  hut  not  extracted. — 
G  obtained  decree  against  R  for  payment  of  debt,  and  soon 
afterwards  another  creditor  of  R  got  a  decree  of  cessio  against 
R.  G  having  thereafter  used  arrestments  against  R,  held, 
in  a  petition  for  recall  of  the  arrestments,  that  the  decree  of 
cessio  was  no  bar  to  the  arrestments,  not  having  been 
extracted.  Calderhead,  17  R.  1098,  distinguished.  Reid 
V  Graham,  10,  75. 

Poinding  before  cessio — Preference — ^Mora. — A  creditor  claimed  in 
a  cessio  for  an  ordinary  ranking  and  the  claim  was  admitted, 
but  the  pajrment  of  a  dividend  being  postponed,  the  claimant 
withdrew  his  claim  and  lodged  another  claiming  a  preference 
on  the  ground  that  he  had  executed  diligence  by  poinding 
before  the  cessio.  The  amended  claim  was  not  lodged  until 
four  months  after  the  notour  bankruptcy.  Held  that  the 
claimant  was  barred  by  mora  from  asserting  any  preference. 
Held  also  that,  as  his  poinding  was  under  the  Small  Debt 
Act  and  had  not  been  followed  by  sale,  there  was  no  com- 
pleted diligence  and  no  preference,  the  poinding  and  sale 
under  that  Act  being  one  summary  proceeding.  French  v 
Pollock,  G2,  29. 

Prior  trust  deed — Diligence — Notour  bankruptcy. — Opinion 
that  a  decree  in  a  cessio  does  not,  as  such,  supersede  a  trust 
deed,  but  held  that  a  decree  in  a  cessio  at  the  instance  of  a 
creditor  is  a  diligence,  and  supersedes  a  trust  deed  granted 
within  sixty  days  of  notour  bankruptcy.  Campbell  v 
Macrae  and  Others,   1,  20.3. 

Prior  trust  deed — Sheriff's  discretion. — Where  an  insolvent  had 
granted  a  trust  deed  for  behoof  of  nearly  a  hundred  creditors, 
and  eleven  months  afterwards  one  of  them  applied  for  an 
award  of  cessio  against  her,  held  that  the  creditor  was  not 
entitled  to  demand  that  decree  should  be  granted  as  matter 
of  course,  and  that  in  the  circumstances  of  the  case  it  ought 
to  be  refused.     Battray  Bros.  &  Co.  v  Hunter,  20,  114. 

Sequestration  or  cessio — Competing  applications. — A  petition  for 
cessio  at  a  creditor's  instance  having,  before  expiry  of  the 
inducice,  been  followed  by  a  petition  for  sequestration  at 
the  debtor's  instance,  sequestration  was  awarded  on  the 
former  in  preference  to  the  latter.  M'Ewan's  Sequestration, 
4,  147. 

Sequestration  and  trust  deed  for  creditors — Discretion  of 
Sheriff — Wilful  failure  to  appear. — ^A  creditor  of  a  bank- 
rupt gave  notice  to  him  that  he  was  about  to  present  a 
petition  for  cessio.  Four  days  after  the  notice  was  given 
the  bankrupt  granted  a  trust  deed  for  behoof  of  creditors. 
Five  days  aiterwards  the  petition  for  cessio  was  presented, 
and,  with  deliverance,  it  was  served  on  the  bankrupt  the 
same  day.  Eight  days  afterwards,  and  four  days  before  the 
first  meeting  in  the  cessio,  the  bankrupt  presented  a  petition 
for  sequestration,  with  concurrence  of  a  creditor.  Parties 
were  heajd  upon  a  caveat  lodged  by  the  petitioning  creditor 
in  the  cessio,  and  warrant  was  refused  in  the  sequestration 
The  bankrupt  failed  to  appear  at  the  diet  of  examination" 
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but  an  agent  appeared  for  creditors  and  the  trustee  under 
the  trust  deed,  and  argued  that  the  trust  deed  made  cessio 
unnecessary.  Decree  granted  in  respect  of  wilful  failure 
to  appear.     Buncan's  Cessio,  9,  30. 

Subsequent  petition  for  sequestration.— Held  that  the  fact  of  a 
process  of  cessio  being  in  dependence  was  no  bar  to  a 
separate  sequestration  process.     Thomson,  Petitioner,  6,  10. 

V.  Cessio— (e)  Process. 

Ajrpeal. — An  appeal  against  an  interlocutor  of  the  Sherifi- 
Substitute  at  the  beginning  of  a  process  of  cessio  bonorum 
refusing  interim  liberation  is  incompetent  under  the  Act  39 
&  40  Vict.  cap.  70,  sees.  26  and  27.  Neil  v  His  Creditors, 
Gl,  679. 

Appeal  as  to  expenses — Conversion  into  sequestration. — Where  a 
cessio  was  converted  into  a  sequestration  and  expenses  were, 
on  appeal,  claimed  by  the  petitioning  creditors  in  the  cessio, 
appeal  held  incompetent.  Doig  &  M'Kechnie  v  Campbell, 
12,  17. 

Attendance  and  examination  of  witnesses. — Held  that,  under  sec. 
10  of  the  Cessio  Act  of  1881,  the  Sheriff  has  the  same 
power  to  order  the  attendance  and  examination  of  witnesses 
in  a  proceeding  in  cessio  as  under  the  90th  section  of  the 
Bankruptcy  Act  of  1856.  Petition  in  Stevenson's  Cessio, 
3,  236. 

Com,pany — Partners  not  called — Non-production  of  boohs  and 
papers — Certificate  of  posting. — In  a  petition  for  cessio 
against  a  company  the  partners  were  not  called,  no  books 
were  produced,  and  the  certificate  of  posting  of  circulars  to 
the  creditors  was  subscribed  by  the  agent's  clerk  and  two 
witnesses.  Objections  to  the  competency  of  the  process 
repelled.      Hamilton  ds  Son  v  Haston  and  Others,  1,  362. 

Constitution  of  notour  bankruptcy — Withdrawal  of  charge. — 
Held  (following  Brown  tSs  Co.  v  Martin,  4  Sh.Ct.Rep.  281) 
that  a  creditor's  withdrawal  of  a  charge  during  its  currency 
and  substitution  of  another  therefor  does  not  prevent  notour 
bankruptcy  being  constituted  upon  the  first  charge  and  its 
being  available  to  other  creditors.      M'Intosh's  Cessio,  9,  17. 

Conversion^  into  sequestration — Termination  of  cessio  by  extract- 
ing bankrupt's  discharge — ^Acquirenda. — After  extract  had 
been  taken  out  of  the  debtor's  discharge  in  a  cessio,  the 
trustee  presented  a  petition  praying  that  the  cessio  should 
be  converted  into  a  sequestration  under  sec.  11  of  the 
Bankruptcy  and  Cessio  Act,  1881.  Held  that  the  ex- 
tracting of  the  decree  of  discharge  had  put  an  end  to  the 
cessio,  and  the  petition  therefore  dismissed  as  incompetent. 
Observations  on  such  a  conversion  as  a  means  of  attaching 
acquirenda.      Colville's  Cessio,  3,  342. 

Conversion  into  sequestration — Bate  of  bankruptcy. — Where  the 
defender  of  a  process  of  cessio,  after  an  award  of  sequestration 
had  been  moved  for  under  sec.  11  of  the  Cessio  Act  of  1881, 
obtained  sequestration  on  his  own  subsequent  petition,  the 
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cessio  was  sisted  to  let  an  application  be  made  for  recall 
of  the  sequestration.  Opinion  that  the  date  of  a  sequestra- 
tion awarded  in  a  cessio  is  the  date  of  the  first  deliverance 
on  the  petition  for  cessio — not  the  date  of  the  award ;  that 
a  motion  for  an  award  of  sequestration  in  a  cessio  may  be 
conjoined  with  a  later  petition  for  sequestration,  so  as  to 
preserve  the  benefit  of  the  early  date  of  the  first  deliverance 
in  the  cessio ;  and  (contrary  to  dictum  in  Galhraith,  22 
S.L.R.  602)  that  when  such  an  award  is  made  in  a  cessio,  the 
cessio  ought  not  to  be  dismissed,  being  the  base  of  the  whole 
bankruptcy.       Manson  ds  Sons  v  Simpson,  14,  53. 

Date  of  operation  of  cessio. — Held  that  the  decree  in  a  cessio 
ordaining  the  granting  of  a  disposition  omnium  honorum 
has  no  retroactive  force.  Reid,  Johnston,  ds  Scrimgeour 
V  Garr's  Trustee,  1,  366. 

Decree  in  absence. — Held  (rev.  Sheriff-Substitute)  that  it  is 
incompetent  to  grant  decree  of  cessio  against  a  debtor 
absent  through  illness  from  the  diet  for  his  examination, 
notwithstanding  that  the  only  creditors  present  at  the  diet 
do  not  wish  to  examine  him.     Peyton  <&  Co.  v  Boyd,  19,  366. 

Diligence  for  recovery  of  evidence  of  notour  bankruptcy — 
Debt  under  £8  6s.  8d. — Sheriff's  discretion. — Held  (1) 
that  in  a  petition  for  cessio  it  is  competent  for  one 
creditor  to  found  on  the  diligence  of  another ;  (2)  that 
a  petitioning  creditor  is  entitled  to  a  diligence  to  recover 
evidence  of  the  notour  bankruptcy  in  the  hands  of  another 
creditor,  although  the  days  of  charge  have  not  expired ; 
and  (3)  that  a  creditor  whose  claim  is  under  £8  6s.  8d. 
has  a  title  to  sue,  provided  notour  bankruptcy  has  been 
constituted.  Opinion  that  under  sub-sec.  3  of  sec.  9 
of  the  Debtors  Act,  1880,  the  Sheriff  has  complete  dis- 
cretionary power  to  grant  or  refuse  cessio.  Payne  v 
Morrison,  9,  172. 

Discharge  of  petitioner's  debt — Sisting  new  pursuer. — Observa- 
tions as  to  sisting  another  creditor  as  petitioner  where  the 
petitioning  creditor's  debt  has  been  paid.  A  &  B  y  Michel 
&  Co.,  6,  240. 

Discharge  of  petitioner's  debt — Sisting  of  new  pursuer. — ^In  a 
process  of  oessio,  instituted  under  the  Debtors  Act,  1880,  in 
which  the  petitioning  creditors'  debt  was  satisfied,  the 
Sheriff-Substitute  allowed  the  action  as  at  their  instance 
to  be  abandoned,  but  held  that  it  was  competent  for  other 
creditors,  who  appeared  in  Court  at  the  diet  for  the  debtor's 
examination,  to  take  up  and  insist  in  the  proceedings  to 
the  effect  of  having  decree  of  cessio  granted.  Stewart,  «&c. 
v  Patterson,  15,  168. 

Effect  of  lodging  claim — Prescription. — Opinion  that  the  clause 
of  the  Bankruptcy  Act,  1856,  by  which  the  lodging  of  a 
claim  interrupts  prescription  (sec.  109),  does  not  apply  to 
cessio,  but  held  that  the  common  law  produces  the  same 
result.       Sinclair  (&  Co.  v  M'Ainsh,  13,  54. 
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Evidence  of  notour  bankruptcy.— Held  that  in  a  petitiou  for 
oessio  evidence  of  notour  bankruptcy  must  be  produced, 
including  an  execution  of  arrestment  or  poinding  if  no 
imprisonment  would  liave  been  competent  under  the  old 
law.      Mackie  v  Ris  Creditors,   1,  369. 

Evidence,  of  insolvency — List  of  creditors — Amendment — Ex- 
penses.— Held  {rev.  SherifE-fciubstitute)  (1)  that  an  expired 
charge  for  payment  is  prima  facie  evidence  that  the  debtor 
is,  in  the  sense  of  the  (Jessio  Acts,  unable  to  pay  his  debts  j 
(2)  that  the  application  is  competent  though  the  petitioning 
creditor  is  unable  to  say  that  the  debtor  has  any  other 
creditors  unpaid;  (3)  that  on  discovering  the  existence  of 
another  creditor  he  is  entitled  to  amend  his  pleading  by 
inserting  his  name ;  and  (4)  that  a  finding  of  expenses  should 
be  asked  against  the  debtor  if  expenses  are  to  be  got,  though 
the  debt  be  paid  pendente  processu.  Shields  v  Maitlamd, 
12,  71. 

List  of  creditors  in  petition. — A  petition  for  cessio  at  the  instance 
of  a  creditor  which  contained  neither  a  list  of  creditors  in 
terms  of  the  Debtors  Act,  1880,  sec.  8,  nor  a  statement  that 
there  were  other  creditors  not  known  to  the  petitioner,  dis- 
missed as  incompetently  laid.      Foote  v  Foote,  9,  20. 

List  of  creditors  in  petition. — A  petition  for  cessio  at  the  instance 
of  a  creditor  which  contained  neither  a  list  of  creditors  in 
terms  of  the  Debtors  Act,  1880,  sec.  8,  nor  a  statement 
that  there  were  other  creditors  not  known  to  the  petitioner, 
allowed  to  be  amended.      Smith  v  Leslie,  9,  300. 

Motion  for  further  examination  of  the  debtor — Appeal. — 
Objections  to  motion  by  the  trustee  in  a  cessio  asking  the 
Court  to  name  a  day  for  the  further  examination  of  the 
debtor  repelled,  and  further  examination  appointed.  Com- 
petency of  appeal  to  Sheriff-Principal  against  Sheriff- 
Substitute's  interlocutor  allowing  examination  upheld. 
Sobbie's  Cessio,  19,  238. 

Nature  of  proof  to  parties. — Held  that  the  proof  which  may  be 
allowed  to  the  parties  in  a  cessio  under  sec.  9,  sub-sec.  3, 
of  the  Debtors  Act,  1880,  is  one  as  to  the  position  and  extent 
of  the  debtor's  estate ;  and  proof  as  to  a  debtor's  partnership 
refused.      Morison  &  Son  v  Logan  &  Son,  9,  216. 

Notice  delivered  by  applicant  himself. — Held  that  delivery  of 
a  notice  of  cessio  by  the  applicant  himself  is  not  competent 
intimation.      Hampton  v  Mitchell,  1,  17. 

Order  to  assign  earnings. — Held  that  it  is  not  competent  to  grant 
an  order  on  a  bankrupt  under  cessio  to  assign  a  portion 
of  his  earnings  to  his  creditors,  if  decree  of  cessio  has  been 
obtained  on  the  petition  of  his  creditors  and  has  been 
granted  prior  to  the  motion  for  such  an  order,  unless  it  be 
imposed  in  some  application  to  the  Court  by  the  bankrupt 
himself.      Chadvdck  &  Sons  v  Waterhouse,  10,  183. 

Petition  for  examination  of  the  bankrupt. — Petition  by  a  trustee 
in  a  cessio  asking  the  Court  to  name  a  day  for  the  public 
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examination  of  the  bankrupt  refused  as  incompetent. 
Simmers,  Petitioner,  17,   318. 

Trustee — Officer  of  Court — Observation  that  it  is  highly  objection- 
able to  appoint  a  sheriff-officer  as  trustee  in  a  cessio. 
Edwards  v  Cor  ranee,  19,  219. 

Trustee's  resignation. — ^A  trustee,  after  extracting  his  appoint- 
ment, found  and  reported  to  the  Sheriff  that  there  were  no 
funds.  On  being  called  on  by  the  Accountant  of  Court  to 
proceed  with  the  cessio,  rather  than  do  so  he  tendered  his 
resignation.  Held  that  a  trustee  can  resign  his  appoint- 
ment at  any  stage,  and  resignation  accepted  simpliciter. 
Anthony's  Cessio,  8,  87. 

Trustee's  title  to  reduce  illegal  preference. — Held  that  a  trustee 
in  a  cessio  had  a  title  to  recover  the  value  of  furniture  from 
B,  to  whom  the  bankrupt  had  made  it  over  illegally  while 
retaining  possession  of  it,  and  who  had  removed  and  sold 
it  after  the  cessio.     Wood  v  Gillies,  20,  141. 

V.  Cessio— (d)  Expenses. 

Debt  paid. — Circumstances  in  which  it  was  held  that,  notwith- 
standing the  debt  had  been  paid  and  no  trustee  had  been 
appointed,  the  creditors  petitioners  in  a  cessio  were  entitled 
to  their  expenses.  M'Dougall  &  Co.  v  M'Cheyne  <Ss 
Co.,  5,  32. 

Debt  paid  after  deliverance  ordering  examination. — In  a  petition 
for  cessio  at  the  instance  of  a  creditor,  held  that,  the  debtor 
having  tendered  the  principal  sum  and  expenses  in  the  decree 
after  the  date  of  the  usual  deliverance  ordaining  the  debtor 
to  appear  for  public  examination  but  before  the  petition  was 
served  upon  him,  the  petitioning  creditor  could  not  recover 
the  expense  of  the  petition  for  cessio,  and  petition  dismissed, 
with  expenses  to  the  defender.  Dunn  &  Son  v  Morrison, 
10,  294. 

Expense  of  appeals  in  subsidiary  proceeding. — In  an  action 
for  cessio  at  the  debtor's  instance,  a  motion  by  a  creditor 
that  the  debtor  be  ordained  to  assign  a  portion  of  his  emolu- 
ments was  refused  by  both  Sheriffs.  On  appeal  by  the 
creditor  to  the  Court  of  Session  she  was  successful.  The 
trustee  paid  out  and  included  in  his  account  the  expenses 
incurred  by  the  debtor  in  opposing  the  creditor's  appeal. 
Held  (rev.  Sheriff-Substitute)  that  the  expenses  of  obtaining 
the  decree  of  cessio  which  are  to  be  paid  out  of  the  cessio 
fund  are  limited  to  the  necessary  Sheriff  Court  costs,  and 
the  debtor's  expenses  in  the  appeal  to  the  Court  of  Session 
disallowed.      Simpson  v  Jcu:h,  7,  212. 

Law    agefn£s    retention — Compensation — Concursus. The    agent 

for  a  debtor  in  a  petition  for  cessio  retained  funds  which 
belonged  to  the  estate,  and  which  he  held  in  trust  for  the 
creditors,  without  having  a  "  charge "  on  the  funds,  after 
the  trustee  appointed  on  the  estate  had  called  upon  him  for 
payment  of  the  said  funds,  alleging  that  he  was  entitled  so 
to  retain  them  in  security  of  his  expenses  of  obtaining  decree 
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of  cessio,  and  of  an  extrajudicial  account  against  the  debtor. 
Held  that  he  was  not  entitled  so  to  retain,  as  he  held  the 
funds  in  one  character  and  claimed  in  another,  and  his 
claim  so  far  as  preferable  was  not  prejudiced  by  the  trustee's 
demand.     Hyslop  r  Jar  dine,  16,  353. 

Preference  where  debtor  petitions. — Where  a  debtor  is  petitioner 
in  a  cessio,  held  that  the  expenses  of  obtaining  the  decree 
and  the  disposition  omnium  bonorum  fall  to  be  paid  out  of 
the  readiest  funds  conveyed,  under  the  provision  of  the 
Debtors  Act,  1880,  sec.  9,  sub-sec.  6.  Macpherson  v 
Marshall,  6,  108. 

Scale. — Expenses  in  a  cessio  ought  to  be  charged  on  the  medium 
scale;  those  in  applicatians  under  the  Act  of  Grace  on  the 
lowest  scale.      A  v  B,  Gl,  3. 

Scale. — Held  that  expenses  in  cessios  are  to  be  allowed  on  the 
same  scale  as  in  ordinary  actions.  Honeyman's  Cessio, 
3,  297. 

Scale  of  taxing  expenses. — Held  that,  while  there  is  no  absolute 
rule  that  the  expenses  in  the  process  of  cessio  should  be 
taxed  on  the  lower  scale  when  the  assets  realised  amount 
to  less  than  £100,  or  with  reference  to  any  other  pecuniary 
criterion,  it  is  incumbent  on  the  agent  to  show  cause  for 
taxation  on  the  higher  scale,  and,  when  he  did  not,  that  the 
taxation  should  be  on  the  lower  scale.  Field  &  Allan  v 
Stewart,  4,  413. 

Scale.- — On  a  note  of  objections  to  the  taxation  of  the  account  of 
expenses  in  a  cessio  found  due  to  the  pursuer,  whose  debt 
was  under  £25,  held  that  the  action,  afEecting  as  it  did  the 
debtor's  whole  estate,  was  one  where  the  pecuniary  value  of 
the  question  in  dispute  could  not  be  ascertained  from  the 
process ;  and  the  taxation,  made  on  the  higher  scale  of  the 
Table  of  Fees  without  prior  determination  of  the  scale  by 
the  Sheriff,  was  approved.     Fleming  v  Buchanan,  11,  265. 

Scale. — Held  in  Banfishire  that,  in  a  petition  by  a  creditor  for 
cessio  of  his  debtor's  estates,  the  amount  of  the  petitioning 
creditor's  diligence  regulates  the  scale  of  taxation  of  the 
petitioner's  expenses.     Nathan  Smith's  Cessio,  14,  35. 

Supervening  sequestration — Expenses  of  cessio. — Held  that 
expenses  in  a  cessio  are  preferable  charges  where  sequestra- 
tion is  afterwards  awarded,  though  not  by  conversion  of 
the  cessio.      Anderson  ds  Co.,  Petitioners,  4,  139. 

Supervening  sequestration — Mode  of  recovering. — ^A  petition 
against  a  debtor  for  cessio  was  ultimately  superseded  by 
sequestration  and  dismissed,  but  the  pursuers  were  found 
entitled  out  of  the  readiest  of  the  debtor's  funds  to  £4  4s. 
of  expenses.  In  a  Small  Debt  action  against  the  trustee  for 
this  amount  held  that  pursuers'  proper  course  was  to  lodge 
a  preferential  claim  in  the  sequestration,  and  action  dismissed 
without  expenses.      Drummond  &  Son  v  Wishart,  11,  46. 

Supervening  sequestration.— Held  that  a  creditor  was  entitled 
to  raise  an  action  of  cessio,  though  his  debtor  was  already 
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divested  of  his  estate  by  trust  deed  and  had  liabilities 
exceeding  £4000;  and,  on  the  cessio  being  superseded  by 
sequestration  at  the  debtor's  instance,  expenses  awarded 
against  his  bankrupt  estate.     Swanson  v  Heddle,  11,  238. 

Huperverdng  sequestration — Expenses  of  debtor's  application  for 
cessio.— Held  that  expenses  bona  fide  incurred  in  a  debtor's 
application  for  cessio,  gendered  abortive  by  sequestration 
proceedings  begun  later  by  a  creditor,  may  competently  be 
awarded  out  of  the  bankrupt's  estate,  in  virtue  of  the 
Sheriff's  common  law  powers,  if  not  under  sec.  11  of  the 
Cessio  Act  of  1881.     Robertson's  Cessio,   17,   259. 

Trustee's  discretion  as  to  litigation — Concurrence  of  creditors. — 
The  trustee  on  a  debtor's  estate  having  raised  an  action  in 
the  Sheriif  Court  to  recover  a  sum  of  £200  paid  by  the 
debtor  within  a  few  days  of  his  cessio,  and  having  been 
unsuccessful,  carried  the  case  to  the  Court  of  Session,  where 
also  he  was  unsuccessful.  Held  that  in  the  circumstances 
the  expenses  of  the  litigation  could  not  be  disallowed  on 
the  ground  that  the  trustee  had  not  consulted  the  whole 
creditors.      Souta/r  v  Graham,  3,  76. 

VI.  Trust  for  Creditors. 

Accession. — Circumstances  held  to  prove  accession  to  trust  deed. 
Hartley,  Green,  d;  Co.  y  Watson  ds  Mathers,  3,  73. 

Accession — Agent  attending  meeting. — The  representative  of  a 
creditor  attended  a  meeting  of  creditors  convened  by  the 
trustee  under  a  trust  deed.  Held  (rev.  Sheriff-Substitute) 
that  this  did  not  commit  his  principal  as  having  acceded  to 
the  trust  deed.      Somerville  &  Co.  v  Millar,  3,  293. 

Accession  rebus  et  factis. — Held  that  a  creditor  attending  a 
meeting  of  creditors  at  which  a  trust  deed  was  resolved  upon, 
and  making  no  objection  for  three  and  a  half  years  to  the 
trust  deed,  which  was  granted  after  the  meeting  and  con- 
tained a  clause  stipulating  for  the  debtor's  discharge,  was 
barred  from  suing  the  debtor  for  the  amount  of  his  debt. 
M' Rinnan  v  Eisk,  6,  77. 

Accession — Discharge  of  debtor. — Held  that,  where  a  creditor 
had  sent  in  his  account  to  the  trustee  under  a  private 
trust  deed  for  creditors,  but  had  not  signed  any  deed  of 
accession  or  taken  any  benefit  from  the  deed  or  otherwise 
acquiesced  in  a  clause  discharging  the  debtor  on  payment  of 
a  dividend,  he  was  not  barred  from  suing  the  debtor  for 
the  amount  of  his  claim.      Buff  us  v  Ross,  Gl,  79. 

Accession — Condition  of  bankrupt's  discharge. — ^A  creditor  whose 
debtors  had  granted  a  trust  deed  for  creditors'  behoof  drew 
a  dividend  and  signed  a  receipt  by  which  it  was  "  accepted 
on  the  conditions  specified  in  the  trust  deed  with  reference 
to  a  discharge  of  the  bankrupt."  By  the  terms  of  the 
trust  deed  creditors  drawing  a  dividend  were  to  be  held  as 
discharging  the  bankrupt  at  the  expiry  of  two  years  after  its 
date.  The  creditor  took  no  steps  against  his  debtors  for  a 
period  of  five  years.      Held  that  he  had  acquiesced  in  the 
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reasonable  condition  imposed  by  the  trust  deed,  and  was 
consequently  barred  from  recovering  the  balance  still  due  to 
him.      Mortimer  v  Perry,  Junior,  <&  Co.,  3,  375. 

Accession — Condition  as  to  discharge. — Held  that  creditors  who 
drew  dividends  under  a  trust  for  creditors  but  never  acceded 
to  the  trust  were  not  bound  by  conditions  in  the  trust  deed 
that  the  debtor  should  be  discharged  on  payment  of  dividends 
and  on  satisfying  the  trustee.  Barnett  do  Go.  v  Russell, 
17,  65. 

Accession — Condition   authorising  debtor's  discharge  without  a 
dividend — Essential     error — Improbative      accession. — The 
defender  had  signed  a  trust  deed  for  behoof  of  his  creditors, 
ihe   pursuer   had    signed    au    informal    and    improbative 
accession  thereto  without  seeing  the  trust  deed.    The  trustee 
had  discharged  the  debtor  in  terms  of  the  following  clause 
in  the  trust  deed :  — "  If  my  said  trustee  shall  be  satisfied 
that  I  have  made  a  full  and  fair  disclosure  of  my  affairs, 
and  have  acted  correctly,  my  trustee  is  hereby  authorised 
by  those  creditors  who  shall  lodge  claims  in  the  trust,  with- 
out any  other  consent  or  concurrence,  to  grant  to  me  a  full, 
free,  and  formal  and  absolute  discharge  of  and  from  the 
whole  claims  of  my  creditors,  contracted  by  me  on  or  before 
the  date  hereof."       Held,  in  an  action  for  payment  of  the 
pursuer's  original  claim,  that  the  pursuer  had  acceded  to  the 
crust,  and  was  bound  by  the  clause  quoted  and  the  discharge  ; 
that  the  clause  was  a  usual  one,  and  could  not  be  held  -pro 
non  scripto;  that  ignorance  of  its  existence  was  not  in  the 
circumstances  essential  error  sufficient  to  free  the  pursuer 
from   its   consequences;    and   that  the  creditor's   signa,ture 
was  sufficient  evidence  of  his  accession.     Jardine  v  Nisbet, 
20,  323. 
Arrangement — Whether  accountcmt  agent  of  debtor  or  creditors.— 
Held   that   an  accountant  who   carried   through   a  private 
composition  settlement  was  the  agent  of  the  debtor,  not  of 
the  creditors;   and  that  a  payment  by  a  cautioner  to  the 
accountant  was  not  a  payment  to  the  creditors.     Gray  & 
Bleloch  V  Skeoch,  15,  8. 
Arrestment  in  hands  of  trustee  within  sixty  days.— In  a  furth- 
coming brought  by  an  arresting  creditor  to  obtam  payment 
from  the  fund  in  the  hands  of  a  trustee  under  a  trust  deed 
for  behoof  of  creditors,  Uld  that,  as  neither  sequestration 
nor  cessio  had  been  resorted  to,  the  arresting  creditor  had  no 
right  to  a  preference,  although  the  arrestment  was  lodged 
within  sixty  days  after  the  date  of  the  trust  deed.      S^nclalr 
&  Go.  V  Leith,  6,  349. 
Intimation  of  Prust.-Held  that  a  trust  for  creditors,  so  far  as 
regards  corporeal  moveables,  is  completed  by  delivery  of  the 
deid  of  trust,  and  does  not  require   intimation.     Craig  v 
Gray's  Go.,  17,  113. 
Possession  of  bankrupt  contirmed—DiUgerwe  of  «-«^^*o«--^" 
insolvent  having   granted  a   trust   deed  for   behoof   o    his 
creditors,  but  having  been  left  in  possession  of  his  estate  on 
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behalf  of  the  trustee,  held  that  the  trust  deed  was  insufficient 
to  exclude  the  diligence  of  his  creditors.  Maclachlan  v 
M'Gregor  &  Son,  2,  250. 
Ranking — Loan  hy  wife  to  husband — Right  to  rank  although 
a  non-acceding  creditor — Married  Women's  Property  Act, 
19,9,1.— Held  (1),  following  Ogilvie,  14  R.  399,  that  a  creditor 
could  competently  sue  the  trustee  under  a  private  trust  for 
the  debtor's  creditors  to  obtain  a  share  of  the  assets ;  (2) 
that  a  provision  in  the  trust  deed  that  claims  under  it  were 
to  be  ranked  according  to  the  principles  contained  in  the 
Scots  Bankruptcy  Acts  was  not  binding  on  a  non-acceding 
creditor ;  and  (3)  that  the  granting  of  such  a  trust  deed 
was  not  a  "  bankruptcy  "  within  the  meaning  of  sec.  1  (4) 
of  the  Married  Women's  Property  Act  of  1881,  postponing 
the  ranking  of  the  granter's  wife  to  that  of  his  other 
creditors.     Mitchell  v  Hunter,   17,   208. 

Recall  hy  granter. — Held  that  a  merchant  who  had  granted  a 
trust  deed  for  behoof  of  his  creditors  in  favour  of  an 
accountant  employed  by  himself  could  recall  it  while  matters 
remained  entire.     Oliver  v  M'Gormick,  11,  240. 

Stipulation  in  deed  for  ^scharge  of  debtor. — Held  that  a 
creditor,  in  accepting  payment  of  a  dividend  under  a  trust 
deed,  is  not  bound  to  grant  a  discharge  to  the  debtor  of  the 
whole  debt,  even  though  discharge  is  stipulated  in  the  trust 
deed.  Travers  <Ss  Son  v  Bird,  2,  3 ;  Long  v  Wilson,  2,  4 ; 
Ogilvie  tk  Son  v  Taylor,  2,  341. 

Trust  deed  after-stamped — Trustee's  possession — Competition 
with  arrestments. — J.  M.,  having  become  insolvent,  granted 
a  trust  deed  for  behoof  of  his  creditors,  the  trustee  under 
which  immediately  thereafter  gave  instructions  to  sell  his 
furniture,  which  was  his  sole  estate,  and  the  sale  was  inti- 
mated by  placard  and  advertisement.  Two  creditors  used 
arrestments  in  the  auctioneer's  hands  on  the  day  of  the  sale 
and  the  day  after  it  respectively.  The  trust  deed  was 
stamped  under  penalty  some  weeks  later.  In  a  multiple- 
poinding  concerning  the  price  of  the  furniture,  held  that 
the  trustee  took  possession  before  the  arrestments,  and  he 
was  preferred  on  the  fund  in  medio.  Lamb  &  Simpson  v 
Robertson,  i&c,  14,  255. 

Trustee's  retention. — Held  that  a  trustee  under  a  voluntary  trust 
deed  for  creditors  has  a  right  of  retention  over  the  trust 
estate  in  his  possession  in  security  of  his  obligations  and 
advances  as  trustee,  and  that  he  must  be  settled  with  before 
he  is  bound  to  denude  in  favour  of  the  trustee  in  a 
sequestration,  the  latter's  right  to  an  account  being  saved. 
M'Lachlan  &  Son  v  Keith  &  Co.  and  Others,  2,  142. 

VII.  Discharge  of  Bankrupt  judicially. 

Arrears  of  bankrupt's  feu-duty. — Held  that  a  claim  for  payment 
of  feu-duty  against  a  proprietor  who  had  become  bankrupt 
and  obtained  his  discharge  subsequent  to  the  granting  of  the 
disposition  in  his  favour  was  irrelevant,  and  petition  dis- 
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missed,  in  respect  that  it  was  not  set  forth  that  the  defender 
had,  since  his  discharge,  shown  by  his  actings  that  he  had 
Jw  .u"P  ""^  ^^^  ^"'^'^  reinvested  in  the  feu.  Opinion 
that  the  superior's  claim  against  the  bankrupt  personally 
tor  the  prestations  of  the  feu  can  only  be  insisted  in  by 
rankmg  on  the  bankrupt's  estate.      Anderson  v  Buchan<m, 

Gompositionr-Expenses  of  cessio  merged  in  sequestration^ 
Bankrupts  haUlity .—^\^^r^  the  trustee  in  a  sequestration 
had  been  directed  to  pay  the  expenses  of  a  cessio  superseded 
by  the  sequestration,  and  the  bankrupt  had  thereafter 
obtained  his  discharge  and  been  reinvested  in  his  estate 
under  a  composition  contract,  and  the  trustee  had  been 
discharged,  held  that  the  bankrupt  was,  under  the  contract, 
liable  for  these  expenses.  Kirher,  Greer,  &  Go.  v  Oliphant, 
3,  369. 

Composition — Rejection  of  goods  on  insolvency. — An  action  for 
re-delivery,  or  alternatively  for  full  payment,  of  goods  taken 
into  the  warehouse  of  a  purchaser  after  declaration  of  his 
insolvency,  founded  on  his  alleged  duty  to  reject  them,  held 
irrelevant  in  respect,  inter  alia,  of  the  debtor's  discharge 
under  a  composition  arrangement  in  his  sequestration. 
Observations  on  the  scope  of  such  a  discharge.  Kjcer  v 
Strachan,  5,  326. 

Composition — Part  payment — Creditor's  right  to  balance. — A 
creditor  accepted  a  private  composition  of  10s.  per  £,  which 
was  paid  by  a  cautioner  to  the  accountant,  but  the  latter 
applied  part  of  it  to  meet  his  own  fee  and  outlays,  and 
paid  the  creditors  only  7s.  per  £.  Held  that  the  creditor 
was  entitled  to  sue  the  debtor  for  his  whole  claim,  less  the 
7s.  per  £  paid.      Gray  &  Bleloch  v  Sheoch,  15,  8. 

Concurrence  of  creditors — Dividend  of  5s.  per  £  unpaid. — A 
claim  bad  for  voting  purposes  is  not  to  be  counted  in  the 
concurrences  requisite  to  a  bankrupt's  discharge.  Held 
that,  in  certain  circumstances,  the  fact  of  a  dividend  of 
5s.  per  £  not  having  actually  been  paid  did  not  prevent 
the  bankrupt  from  obtaining  his  discharge  when  the  realisa- 
tion of  the  estate  would  be  long  and  tedious.  Hendrie's 
Discharge,  3,  132. 

Deed  of  arrangement — ■"  Eeasondbleness  "  of  deed.- — A  deed  of 
arrangement  by  which  a  majority  of  creditors,  apparently 
through  compassion  for  the  bankrupt  rather  than  in  their 
own  pecuniary  interests,  agreed  to  an  arrangement  for  6d.  in 
the  £,  and  which  was  opposed  by  the  more  considerable  of 
the  only  two  trade  creditors,  held  not  to  be  reasonable  in 
terms  of  sec.  38  of  the  Bankruptcy  Act  of  1856,  and  dis- 
approved of.      Hendrie's  Sequestration,  10,  107. 

Deed  of  arrangement — "  Beasonableness  "  of  deed. — Although,  to 
be  reasonable,  a  deed  of  arrangement  must  be  for  the 
pecuniary  interest  of  the  creditors,  held  that  it  was  not 
unreasonable  when  under  it  a  provision  was  made  for  the 
bankrupt's  children  in  return  for  a  successful  effort  by  the 
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children's  representative  by  which  the  fund  for  division 
among  the  creditors  was  obtained,  and  without  which  it 
might  not  have  been  got  at  all,  or  only  with  great  difficulty, 
litigation,  and  expense ;  and  deed  approved  of.  Kvnloch, 
Camphell,  d;  Go.'s  Sequestration,  10,  180. 

Dividend  of  5s.  per  £. — Circumstances  in  which  held  that, 
though  the  bankrupts'  estate  had  not  actually  yielded  5s. 
in  the  £,  as  there  were  funds  in  existence  which  would,  with 
the  dividend  already  paid,  yield  that  amount,  they  were 
entitled  to  their  discharge.  Martin,  Turner,  ds  Go.'s 
Discharge,   1,   62. 

Dividend  of  5s.  per  £. — Circumstances  in  which  held  that  a 
bankrupt,  although  he  had  failed  to  pay  a  dividend  of  Ss. 
per  £,  was  entitled  to  his  discharge.  Armstrong  v  His 
Creditors,   1,  381. 

Dividend  of  5s.  per  £. — Circumstances  in  which  held  that  a 
bankrupt's  failure  to  pay  5s.  per  £  to  his  creditors  had 
arisen  from  causes  for  which  he  could  not  justly  be  held 
responsible,  and  that  he  was  entitled  to  his  discharge. 
Dunn,  Petitioner,  2,  164. 

Dividend  of  5s.  per  £. — Circumstances  in  which  a  bankrupt  was 
held  entitled  to  his  discharge  although  the  dividend  from 
his  estate  was  only  7|d.  per  £.  Reggie's  Discharge,  4, 
359. 

Dividend  of  5s.  per  £ — Fraudulent  payments. — S  W's  estates 
were  sequestrated  under  the  bankruptcy  statutes  on  18th 
April,  1899,  and,  though  he  made  certain  fraudulent  pay- 
ments to  his  wife  and  son,  dividends  amounting  to  4s.  lljd. 
in  the  £  were  paid  to  his  creditors.  Circumstances  in 
which  it  was  held  that  he  was  not  entitled  to  his  discharge, 
and  consideration  of  his  petition  for  discharge  delayed. 
Wolffe,  Petitioner,  18,  63. 

Dividend  of  5s.  per  £ — Inadequate  insurance  of  property. — 
Held  that  the  failure  of  bankrupts  to  keep  their  works 
insured  to  their  full  value  in  the  face  of  increasing  premiums 
of  insurance  did  not  disentitle  them  to  obtain  their  dis- 
charge, though  a  loss  from  fire  at  their  works  prevented 
payment  of  5s.  per  £  on  their  debts.  Scott  &  Go.'s 
Discharge,  3,   134. 

Dividend  of  5s.  per  £ — Property  speculations. — A  bankrupt 
who  had  been  engaged  in  property  speculations,  and  whose 
estate  yielded  no  dividend,  applied  for  discharge  at  the 
end  of  two  years  from  the  date  of  his  sequestration.  The 
discharge  was  objected  to  on  the  ground  that  his  failure 
had  arisen  from  rash  speculation.  Held  that,  though  the 
failure  of  the  bankrupt  to  pay  5s.  per  £  arose  partly  from 
circumstances  for  which  he  was  responsible,  yet  where  they 
were  combined  with  other  circumstances  for  which  he  was 
not  responsible,  these  were  to  be  considered  in  fixing  the 
period  when  the  discharge  was  to  take  effect,  CarricVs 
Discharge,  2,  217. 
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Dividemd  of  5«.  per  £^S peculations— Gessio. —Held  that  a 
debtor,  a  skilled  artisan,  who  had  obtained  decree  of  cessio, 
and  whose  failure  to  pay  any  dividend  was  due  to  his  having 
entered  into  a  property  speculation  with  other  workmen, 
was  entitled  to  his  discharge  at  the  expiry  of  two  years, 
although,  at  the  time  of  his  application  for  cessio,  he  was  in 
receipt  of  good  wages  and  was  not  being  pressed  by  his 
heritable  creditors.      Buthven,  Petitioner,  2,   219. 

Extinction  of  claim  by  cautioner  under  extrajudicial  composi- 
tion arrangement. — Where  under  a  composition  arrange- 
ment in  an  insolvency  a  sum  of  money  was  deposited  in 
neutral  custody  as  security  for  and  to  meet  pro  tanto  an 
instalment  of  the  composition  for  which  bills  had  been 
issued  to  the  creditors,  and  sequestration  of  the  insolvent's 
estate  supervened  and  none  of  the  bills  were  met  by  him, 
held  that  the  claim  for  relief  of  the  depositor,  one  of  the 
cautioners  for  the  composition,  against  the  bankrupt  was 
extinguished  by  the  discharg6  in  the  sequestration 
Crawford  v  Galder,  7,   129. 

Liability  after  discharge  on  composition. — Circumstances  in 
which  held  that  a  partner  of  a  company,  after  bankruptcy 
and  reinvestment  in  his  estates,  was  liable  for  debts  of 
the  company  previously  incurred.  Woolley  &  Son  v  Mason, 
10,  210. 

Losses  while  estate  administered  under  trust  deed. — Where  a 
trust  deed  had  been  granted,  and  where  sequestration  was 
taken  out  some  years  afterwards,  held  that  the  bankrupt 
was  not  responsible  for  losses  occurring  when  his  affairs 
were  under  the  control  of  the  private  trustee.  Hendrie, 
Petitioner,  3,  132. 

Misrepresentations — Reservation  of  objection. — Certain  creditors 
having  objected  to  the  discharge  of  a  bankrupt  on  the 
grounds  of  (1)  alleged  misrepresentations  by  the  petitioner 
to  the  objectors  of  his  company's  financial  position,  and 
(2)  reckless  speculation  by  the  company  and  partners,  held 
in  the  circumstances  that  there  were  not  sufficient  grounds 
for  withholding  the  discharge,  but  that  the  discharge  should 
not  be  pleadable  in  bar  of  any  action  at  the  instance  of 
the  objectors  for  damages  for  loss  alleged  to  have  been 
incurred  by  them  in  consequence  of  the  alleged  misrepre- 
sentations. Opinion  that  such  an  action  would  not  be 
barred  by  the  statutory  discharge  from  sequestration 
although  not  expressly  reserved.  Kennedy's  Discharge, 
2,  132. 

Neglect  of  business. — In  a  petition  by  a  bankrupt  for  his  dis- 
charge from  sequestration,  held  that  he  had  been  guilty  of 
negligence  and  undue  conduct  towards  his  creditors  in  not 
exercising  a  proper  supervision  over  his  own  affairs,  and  in 
making  representations  on  the  faith  of  others  of  whom  he 
ought  to  have  been  more  suspicious,  thereby  causing  loss 
to  the  creditors ;  and  discharge  suspended  for  three  months. 
Townsend's  Seqttestration,  9,  308, 
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Neglect  of  btisiness. — Circumstances  in  which  held  that  a  bank- 
rupt who  had  neglected  his  business  was  entitled  to  discharge 
only  after  a  lapse  of  three  months,  and  he  was  found  liable 
in  costs.      M'Ghie's  Seqtiestration,  10,  231. 

Xo  dividend. — Held  that  even  in  a  case  in  which  no  dividend 
has  been  paid,  a  bankrupt's  failure  to  pay  5s.  in  the  £  may 
have  arisen  from  circumstances  for  which  he  cannot  justly 
be  held  responsible  in  the  sense  of  the  Bankruptcy  and 
Cessio  Act,  1881,  sec.  6,  and  that  he  may  therefore  be 
entitled  to  his  discharge.      Pearson's  Discharge,  6,  124. 

Feckless  litigation. — Circumstances  it  which  it  was  held  that  a 
bankrupt  was  not  entitled  to  his  discharge  until  six  months 
after  the  date  of  the  interlocutor  granting  it,  in  consequence 
of  his  having  engaged  in  reckless  litigation  and  thus  con- 
tributed to  his  bankruptcy.  Williamson's  Discharge,  6, 
U5. 

lieckless  trading. — ^A  mistaken  business  policy  within  the  scope 
of  the  firm's  business,  although  disastrous  in  its  results,  held 
not  such  reckless  trading  as  to  deprive  the  bankrupt  of  his 
right  to  discharge.      Wood,  Petitioner,  14,  18. 

Responsihility  for  alimentary  debt. — Held  that  aliment  for  an 
illegitimate  child  is  not  a  debt  for  which  a  bankrupt  is  so 
"  justly  responsible  "  in  the  sense  of  the  7th  section  of  the 
Cessio  Act  of  1881  as  to  prevent  him  from  obtaining  his 
discharge.      M'Leod's  Discharge,  6,   30. 

Sequestration — Crovm  debt. — Held  that  the  14:8th  section  of  the 
Bankruptcy  Act,  1856,  excluding  Crown  debts  from  the 
operation  of  a  discharge,  was  a  good  plea  to  one  of  a 
postmaster's  two  cautioners,  who,  having  after  his  own 
sequestration  and  discharge  been  compelled  to  pay  the  whole 
of  certain  arrears  incurred  by  his  principal,  was  suing  his 
co-cautioner  for  relief  of  a  half  of  the  sum  so  paid,  and  was 
met  by  the  defence  that  he  (the  defender)  had  also  had  his 
estates  sequestrated,  and  had  obtained  a  discharge.  Finlay- 
son,  V  Henderson,   Gl,   69. 

Sequestration  applied  for  to  spite  creditor. — Held  that,  where 
a  trader  found  that  interest  on  borrowed  money  was 
diminishing  his  assets,  it  was  his  duty  to  take  out  sequestra- 
tion— the  interest  of  the  lenders  and  the  general  creditors 
being  opposite  ;  and  discharge  granted.  Sieber's  Sequestra- 
tion,  10,   237. 

Sequestration  nf  firm — Offer  of  composition  by  one  partner. — 
Held  that  the  sequestration  of  a  company's  estates  includes 
sequestration  of  the  estates  of  the  partners  of  that  company, 
and  that  any  partner  thereby  acquires  a  locus  standi  in 
the  sequestration  entitling  him  to  make  an  offer  of  com- 
position.    Sinclair  d-  Macintyre's  Sequestration,   1,   279. 

Trustee's  report — Petition  to  ordain  trustee  to  amend.- — Held 
that  an  application  to  the  Court  to  ordain  the  trustee  in  a 
sequestration  to  amend  his  report  on  the  bankrupt's  conduct 
is  incompetent,  the  bankrupt's  remedy  being  to  apply  for 
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his  discharge,  produce  the  report  as  it  stands,  and  move 
tor  such  inquiry  as  will  establish  his  application.  Hamilton 
V  Yule,  19,  35. 

Undue  conduct— Held  that  the  bankrupt,  by  keeping  unsatis- 
tactory  books,  making  up  inaccurate  balance  sheets,  and 
other  actings  to  the  prejudice  of  the  creditors,  had  com- 
niitted  serious  faults ;  but  the  Court,  considering  the  lapse 
of  time  since  the  sequestration  (nine  years),  mitigated  the 
penalty,  and  marked  its  disapprobation  by  postponing  the 
discharge  till  the  expiry  of  one  month.  Kettle  &  Co.'i 
Sequestration,  9,  191. 

Undue  conduct.— Held,  in  a  petition  for  discharge  from 
sequestration  that  the  bankrupts  had  been  guilty  of  undue 
conduct  in  carrying  on  business  in  knowledge  of  their  in- 
solvency and  misrepresenting  to  creditors  their  state  of 
affairs.  Discharge  granted  after  the  lapse  of  one  year  and 
of  nine  months  in  the  respective  cases.  Oatts  &  Runciman's 
Segu^tration,  9,  303. 

Winding-up  unfinished. — A  bankrupt  may  apply  for  his  dis- 
charge although  the  estate  is  not  divided  and  the  exact 
outcome  in  dividend  is  not  ascertained.  Circumstances  in 
which  the  bankrupt  was  held  entitled  to  his  discharge 
although  his  estate  might  not  yield  5s.  per  £.  Wood, 
Petitioner,   14,   18. 

Banns.    See  Chukch. 

Bastard.      See  also  Evidence,    Husband    and    Wife,   Jurisdiction, 
Meditatto  Fug^,  Poor,  Sheriff. 

I.  Constitution     of    Alimentary    Claim,  Title    to 

Sue,  Expenses,  page  81 

II.  Proof  of  Paternity,  „       84 

III.  Otfer  by  Failier,  „       86 

IV.  Amount  and  Duration  of  Award,  „       88 
V.  Custody,  „       89 

VI.  Aliment  to  Mother,  -  „       90 

I.  Constitution  of  Alimentary  Claim,  Title  to  Sue,  Expenses. 

Constitution  of  debt — Offer  to  pay  without  cudmitting  paternity. 
— Where  the  defender  in  an  action  of  filiation  denied  the 
paternity  of  the  child  but  offered  to  pay  the  aliment  claimed, 
held  that  the  pursuer  was  entitled  to  prove  her  case  and  get 
decree  in  the  usual  way.      A  v  B,  Gl,  41. 

Constitution  of  claim — Aidmission  of  paternity — Expenses. — 
Where  the  defender  in  an  action  of  affiliation  admitted  the 
paternity  and  his  liability  for  aliment,  and  was  not  owing 
any  aliment  at  the  date  of  the  action,  held  that  he  was  not 
liable  in  expenses,  though  the  pursuer  was  entitled  to 
constitute  her  claim.      Murphy  v  Murray,  Gl,  41. 

Constitution   of  claim — Expense   of  proving    paternity. — Held 
that  the  pursuer  in  a  case  of  filiation  and  aliment  is  entitled 
to  expenses  of  proving  paternity  when  the  defender  consents 
to  decree  without  admitting  paternity.      AyB,2,  152, 
7 
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Constitution  of  debt. — Opinion  that  the  mother  of  an  illegitimate 
child  is  entitled  to  constitute  her  claim  for  aliment  against 
the  putative  father  for  the  child's  sake.  Campbell  v 
Haddow,  7,  13. 

Constitution  of  debt — Death  of  ch  ild — Expenses. — Circumstances 
in  which  it  was  held  that  the  mother  of  an  illegitimate 
child,  which  died  four  days  before  an  action  of  filiation 
and  aliment  was  raised,  was  entitled  to  Ordinary  Court 
expenses,  and  was  not  bound  to  sue  in  the  Small  Debt 
Court.      Campbell  v  Haddow,  7,  13. 

Constitution  of  debt. — Opinion  by  Sheriff  (contra  by  Sheriff - 
Substitute)  that  the  pursuer  of  an  action  of  affiliation 
and  aliment  is  not  entitled  to  bring  the  action  merely  to 
constitute  the  claim  for  aliment,  where  the  defender  has  been 
all  along  willing  to  pay.       Duff  v  Bruce,  7,   15. 

Constitution  of  debt — Paternity  admitted  and  register  of 
births  subscribed  by  father. — The  father  of  an  illegitimate 
child,  who  had  admitted  the  paternity  and  signed  the 
register  of  births  as  the  father  and  paid  the  inlying  expenses 
and  first  quarter's  aliment,  failed,  although  asked,  to  pay 
the  second  quarter's  aliment  when  due.  Held  that  the 
mother  of  the  child  was  not  boimd  to  sue  in  the  Small  Debt 
Court,  but  was  entitled  to  decree  in  the  Ordinary  Court  for 
aliment  for  the  usual  period  of  years  at  the  father's  expense. 
Fleming  v  Low,  7,  244. 

Constitution  of  debt — Expenses. — In  an  action  raised  in  the 
Sheriff  Court  of  Banffshire  for  the  inlying  charges  and 
aliment  for  an  illegitimate  child,  the  Sheriff-Substitute 
held  that,  notwithstanding  the  fact  that  the  paternity 
was  admitted  and  arrears  of  aliment  were  much  less  than 
£12,  the  pursuer  was  entitled  to  bring  the  action  in 
the  Ordinary  Court  and  not  in  the  Small  Debt  Court,  and 
gave  decree  for  the  sums  due  and  ordinary  expenses.  On 
appeal  the  Sheriff-Principal  altered  the  Sheriff-Substitute's 
judgmeiit  and  found  no  expenses  due  to  or  by  either  party. 
Paterson  v  Cormach,  9,   299. 

Constitution  of  debt — Paiernity  not  admitted — Expenses. — 
Held  that  a  pursuer,  the  mother  of  an  illegitimate  child,  is 
entitled  to  decree  at  the  defender's  expense  where  he  does 
not  admit  paternity,  although  he  pays  the  inlying  charges 
and  aliment.      Smart  v  Edwards,   12,  38. 

Constitution  of  debt — Mother's  right  to  payment. — Held  (1) 
that  the  mother  of  a  bastard  is  entitled  to  have  a  decree 
of  Court  determining  its  paternity,  although  the  father 
admits  paternity ;  and  (2)  that  the  mother,  as  the  guardian 
of  the  child,  is  entitled  to  have  the  aliment  paid  over  to 
her,  although  the  child  is  boarded  out.  Gibson  v  Brodie, 
13,  65. 

Constitution  of  debt — Expenses — Liability  of  bastard's  gramd- 
fath&r  granting  mandate  to  pursue. — Where,  the  mother 
of  a  bastard  pupil  having  died,  her  father  had  granted  a 
•mandate  to  raise  an  action  of  filiation  and  aliment  in  the 
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pupil's  name  and  might  thus  be  the  dominus  litis,  but  he 
died  while  the  case  was  at  avizandum,  held  that  the  proper 
course   was   simply  to  find   the   pursuer   (the   pupil)   liable 
m   expenses,   when   the   action   failed  from   want   of  proof 
Waters  v  Bulk,   14,   UO. 

Constitution  of  deU— Paternity  admitted— Expenses.— Ih^ 
father  of  an  illegitimate  child  had  admitted  the  paternity 
and  paid  by  instalments  the  inlying  expenses  and  first 
quarter's  aliment,  but  failed  to  pay  the  full  second  quarter's 
aliment.  Held  that  the  mother  of  the  child  was  not  bound 
to  sue  in  the  Small  Debt  Court,  but  was  entitled  to  decree 
m  the  Ordinary  Court  for  aliment  for  the  usual  period  of 
years  at  the  father's  expense.      Small  v  Boysich,  18,  11. 

Father's  relief  against  mother. — The  parents  of  an  illegitimate 
child  being  equally  liable  for  his  aliment,  the  father,  having 
alimented  him,  may  sue  the  mother  for  relief  to  the  extent 
of  one-half;  but  she  is  entitled  to  be  free  from  paying  to 
him  upon  obtaining  the  custody  of  the  child  and  providing 
properly  for  its  aliment.      Alexander  v  Robertson,  G2,  13. 

Mother's  liability  to  third  party. — Held  that  the  mother  of  an 
illegitimate  child  was  not  liable  for  bygone  aliment  supplied 
to  the  child  under  a  contract  with  the  father,  either  simply 
for  its  aliment  or  that  the  woman  supplying  the  aliment  was 
to  adopt  the  child  and  bring  it  up  in  her  own  faith.  C'airney 
V  Ross,   13,  203. 

Mother's  right  lost  on  adoption. — Where  the  mother  of  an 
illegitimate  child,  drawing  aliment  for  it  from  its  father, 
made  over  the  child  absolutely  to  an  adoptive  parent,  and 
collaterally  undertook  to  pay  to  him  any  aliment  to  be 
drawn  from  the  father  and  no  more,  held  that  her  right 
to  draw  it  was  suspended  during  the  adoption,  being  a  right 
of  relief.      Cameron  v  Ross,   14,   210. 

Payment  and  verbal  discharge  of  claims. — Held  that  a  woman 
was  not  entitled  to  recover  aliment  for  her  illegitimate 
child,  born  in  1883,  under  an  action  raised  against  its 
admitted  father  in  1899,  after  having  remained  silent  since 
1891,  when  it  was  answered  to  her  claim  that  it  had  been 
discharged  by  a  certain  verbal  agreement  and  payment 
instantly  made.      Marh  v  Graham,  16,  246. 

Title  of  maternal  grandfather  to  sue — Caution. — The  maternal 
grandfather  of  a  pupil  bastard,  whose  mother  was  dead, 
instructed  an  action  for  aliment  in  the  child's  sole  name 
against  the  putative  father,  who  pled  that  the  action  was 
imauthorised,  and  that  therefore  no  tutor  ad  litem  could 
be  appointed.  The  grandfather's  mandate  to  sue  was  pro- 
duced, and  when  the  case  was  in  Court,  the  Court  appointed 
the  mother's  brother  tutor  ad  litem.,  refusing  to  order  the 
grandfather  to  find  caution.     Waters  v  Buih,  14,  41,  140. 

Title  of  child  to  sue. — Held  that  an  illegitimate  child  can  sue 
its  father  for  aliment,  even  though  its  mother  had  taken  a 
slump  sum  to  relieve  the  father  of  his  obligation  to  aliment 
it.  Beattie  v  M'Lean,  10,  217;  M'Lachlan  v  Martin, 
11,  190. 
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Title  of  pupil  to  sue. — Held  that  an  illegitimate  pupil  whose 
mother  is  dead  is  entitled  to  sue  an  action  for  aliment  by 
tutor  ad  litem  in  the  Sheriff  Court.  Waters  v  Buik,  14, 
140. 

Title  of  imbecile  minor  to  sue. — In  an  action  raised  by  a  woman, 
in  her  own  name,  with  consent  of  her  husband,  for  aliment 
of  her  illegitimate  child  (of  which  the  defender  was  the 
admitted  father),  sixteen  years  of  age,  but  from  physical 
and  mental  infirmity  unable  to  earn  her  own  living,  held 
that  the  action  was  incompetent,  inasmuch  as,  the  girl  being 
above  puberty  and  without  a  guardian,  any  action  for  her 
behoof  must  be  raised  in  her  own  name,  or  by  a  curator. 
M'Kenzie  ^  Glendirvning,   15,  224. 

II.  Proof  of  Paternity. 

Balance  of  credibility. — Opinion  in  accordance  with  M'Bayne  v 
Davidson,  22  D.  738,  (1)  that  in  filiation  cases  judgment 
is  to  be  given  for  the  side  on  which  is  the  balance  of 
credibility  on  the  whole  evidence ;  and  (2)  that,  while  the 
pursuer  must  prove  her  case,  the  impressions  of  the  Sheriff- 
Substitute,  who  saw  the  witnesses,  as  to  their  credibility 
and  the  falsehoods  of  the  defender  regarding  facts  having 
a  material  bearing  on  the  case,  are  elements  in  deciding 
whether  the  pursuer's  case  has  been  disproved.  Toung  v 
Nicol,   9,   118. 

Corroboration  by  defender's  conduct. — The  pursuer  in  an  action 
of  filiation  and  aliment  adduced  barely  enough  proof  to 
establish  her  claim.  The  conduct  of  the  defender,  who 
denied  the  paternity,  was  proved  to  have  been  inconsistent 
with  what  would  be  expected  from  an  innocent  man,  he 
having  written  to  the  pursuer  a  letter  threatening  that  he 
would  charge  another  man  with  the  paternity,  but  having 
omitted  any  defence  of  this  kind,  and  having  left  the  county, 
and  concealed  his  address  from  his  parents  without  suflScient 
reason.  Held  that  the  pursuer  must  obtain  decree. 
Opinion  that  in  such  actions  the  defender's  conduct  may  be 
sufiicient  corroboration  of  the  evidence  for  the  pursuer  to 
entitle  her  to  decree.     M'Intosh  v  M'Gregor,  14,  63. 

Corroboration — False  statement  by  defender. — Where  the  de- 
fender in  an  action  for  afiiliation  and  aliment  deponed 
that  his  relations  with  the  pursuer  were  slight,  and  the 
evidence  for  the  pursuer  showed  that  this  was  false,  held 
that  this  was  conclusive,  in  connection  with  other  evidence 
which  would  not  have  been  sufficient  without  it,  to  establish 
the  paternity  libelled.       Irons  v  Vogt,  14,  65. 

Corroboration — False  denial  by  defender  of  material  circum- 
stcmces. — Evidence  in  an  action  of  afiiliation  held  sufficient 
to  establish  the  paternity  of  the  defender,  where  material 
circumstances  spoken  to  by  the  pursuer,  corroborated  by 
witnesses  other  than  the  pursuer,  were  denied  by  the  de- 
fender.      Boyd  V  Swan,  14,  230. 
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Currohoration — Defender's  denial — Admissibility  of  evidence  of 
pupil. — ^Where  tlie  defender  in  an  action  of  affiliation  and 
aliment  denied  any  acts  of  personal  familiarity  with  the 
pursuer,  and  other  incidents  which  were  spoken  to  by  a  boy 
of  seven  years  of  age,  held  that  the  pupil's  evidence  was 
conclusive,  when  added  to  other  circumstances  which  by 
themselves  were  only  sufficient  to  ra,ise  suspicion  against  the 
defender.     Robertson  v  Stewart,   14,  328. 

Corroboration — Defender's  false  denial. — The  defender  in  an 
action  of  affiliation  and  aliment,  while  admitting  that  he 
accompanied  the  pursuer  part  of  the  way  home  on  the 
evening  on  which  the  alleged  connection  took  place,  denied 
the  connection,  and  deponed  that  his  relations  with  the  pur- 
suer were  quite  innocent.  The  pursuer  produced  a  letter, 
expressed  in  familiar  terms,  which  she  had  received  from 
the  defender  after  she  had  taxed  him  with  being  the  father 
of  her  child.  Held  that  his  denial  was  false,  and  that  the 
letter  and  his  subsequent  actings  were  sufficient  to  cor- 
roborate the  pursuer  so  as  to  entitle  her  to  decree.  Rackow 
V  Keith,  14,  358. 

Insufficiency  of  proof — Mother  dead. — Circumstances  in  which, 
the  mother  of  an  illegitimate  child  having  died,  the  evidence 
on  the  child's  behalf  was  insufficient  to  establish  paternity. 
Waters  v  Buih,  14,  140. 

Opportunity — Solus  cum  sola  in  loco  suspecto. — ^A  meeting 
between  the  pursuer  and  defender  at  a  suspicious  place 
and  time  was  not  in  itself  sufficient  corroboration  of  the 
pursuer's  oath,  when  denied  by  that  of  the  defender,  to 
establish  paternity.     Burton  v  Loudon,  G2,  369. 

Opportunity  and  prior  connection. — Held  that  the  presump- 
tion of  filiation  arising  from  connection  prior  to  and  oppor- 
tunity near  the  date  of  conception  did  not  apply  where  the 
pursuer  had  connection  with  another  man  in  the  interval, 
and  the  circumstances  of  the  alleged  opportunity  depended 
chiefly  on  her  own  oath.     Garstairs  v  Pringle,  5,  75. 

Opportunity — Eight  months'  child. — In  an  action  of  affiliation, 
in  which  the  pursuer's  evidence  was  consistent  and  uncon- 
tradicted by  neutral  witnesses,  while  the  defender  admitted 
being  in  her  company  for  about  a  quarter  of  an  hour  on  a 
night  about  eight  months  previous  to  the  birth  of  her  child, 
and  denied  the  paternity  in  a  dubious  and  unsatisfactory 
manner,  held  that  there  was  nothing  in  the  date  of  the  birth 
to  render  the  pursuer's  story  impossible  or  improbable,  and 
that  she  had  proved  facts  and  circumstances  relevant  and 
sufficient  to  infer  the  defender's  paternity.  C'arruthers  v 
M' Naught,  10,  19. 

Opportunity — Action  at  child's  instance — Mora. — In  an  action 
of  affiliation  and  aliment  it  was  proved  there  was  opportunity 
for  the  connection  alleged.  The  defender  denied  the  connection, 
and  further  denied  having  written  a  letter  in  certain  terms 
to  the  mother  of  the  child.  He  also  pleaded  mora,  the 
action  having  been  raised  after  the  mother's  death,  at  the 
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child's  instance,  when  the  latter  was  nearly  seven  years  of 
age.  Circumstances  in  which  the  paternity  was  found 
to  be  established,  and  the  plea  of  'mora  repelled.     Gam-pbell 

V  Money,  12,  173. 

Opportunity  after  admitted  prior  familiarity. — In  an  action  of 
filiation  of  a  child  born  on  20th  December,  1897,  the  de- 
fender admitted  frequent  connection  with  the  pursuer  up 
to  Whitsunday,  1896,  but  denied  that  there  was  any  subse- 
quent connection.  The  pursuer  admitted  having  intercourse 
with  another  man  prior  and  subsequent  to  the  proximate 
date  of  conception,  while  the  other  man  himself  stated  that 
he  had  connection  with  the  pursuer  at  a  period  corresponding 
to  the  date  of  conception,  which  latter  averment  was  denied 
by  the  pursuer.  Held  that,  prior  connection  being 
admitted,  arid  opportunity,  continuing  up  to  the  date  of 
conception,  proved,  the  pursuer's  oath,  coupled  with  the 
other  evidence  adduced,  was  relevant  to  infer  that  the 
defender  was  the  father  of  the  pursuer's  child.  Black  v 
Borrowman,   15,   111. 

Opportunity  after  proved  intercourse — Denial  on  record 
negatived  in  evidence. — ^Where  the  defender  of  an  action  of 
aflBliation  denied  on  record  that  he  had  had  any  intercourse 
with  the  pursuer,  but  admitted  in  evidence  such  intercourse 
ending  two  months  before  the  date  of  conception,  and  it 
was  proved  that  he  had  opportunities  of  continued  inter- 
course till  past  that  date,  held  that  the  pursuer's  oath  that 
he  was  the  child's  father  must  prevail.  MacKinmon  v 
MacKinnon,  20,  296. 

Relevarvcy — Exclusion  of  statements  from  probation. — Instances  of 
averments  by  a  defender  in  a  case  of  affiliation  and  aliment 
held  irrelevant  and  excluded  from  probation.  Miller  v 
M'Laggan,  15,  342. 

III.  Otfer  by  Father. 

Either  parent  unobjectionable,  but  mother  domestic  servant. — 
Held  that  an  offer  by  the  father  (a  married  man,  with  a 
settled  position  and  income)  of  an  illegitimate  female  child, 
between  two  and  three  years  of  age,  to  take  the  child  to  his 
own  home  and  maintain  it  there  at  his  own  expense,  relieving 
the  mother  of  all  future  liability  therefor,  was  a  sufficient 
answer  to  the  mother's  claim  for  future  aliment  for  the  child, 
the  mother  being  a  domestic  servant  and  so  not  in  a  position 
to  take  the  personal  custody  of  the  child.  Byers  v 
Donaldson,  19,  242. 

Mother  dead — Custody. — In  an  action  for  the  aliment  of  a 
bastard,  brought  against  the  father  by  the  maternal  grand- 
father after  the  mother's  death,  decree  was  given  for 
past  due  aliment;  and  held  that  an  ofiEer  by  the  father, 
who  was  married,  to  maintain  the  child  in  his  own  family 
was  a  good  defence  to  the  claim  for  future  aliment — the 
mother's  relations  having  no  right  to  the  custody  of  the 
child,  who  was  two  years  and  eight  mouths  old.     M'Gormack 

Y  Dunkeld,  Gl,  39. 
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Bastard :  Offer  by  Father— continued. 

Offer  of  custody  by  father's  representatives. — Held  that  the 
representatives  of  the  putative  father  of  an  illegitimate 
child  who  were  literati  by  succession  to  the  father  were 
not  entitled  to  discharge  their  obligation  to  aliment  the 
child  by  an  offer  to  take  the  custody  of  the  child.  Smith  v 
Macfarlane,  2,  452. 

Offer  of  custody  by  father  who  denies  paternity. — The 
mother  of  an  illegitimate  female  child  having  raised  an 
action  of  aliment  against  a  man  who  denied  that  he  was 
the  father,  obtained  decree  for  aliment  for  ten  years.  At 
the  expiration  of  the  ten  years  she  raised  another  action, 
claiming  aliment  for  four  years  more.  The  man  denied 
he  was  the  father,  but  offered  to  take  the  child  to  live  in 
family  with  himself,  he  being  a  married  man  with  several 
children.  Held  that  this  offer  was  not  a  sufficient  defence 
to  the  mother's  claim,  in  respect  of  the  defender's  persistent 
and  judicial  denial  of  the  paternity,  and  decree  given  for 
aliment  for  the  remaining  two  years  of  pupilarity,  reserving 
right  to  the  pursuer  to  make  a  further  application  to  the 
Court  on  special  cause  shown.  Drummond  v  Morton,  8,  256. 
Offer  of  marriage. — An  offer  of  marriage  is  no  defence  to  an 
action  for  aliment  of  an  illegitimate  child.  M'Eostie  v 
Hog,  Gl,   39. 

Offer  refused. — Held  that,  where  a  father  offers  to  receive  and 
bring  up  his  illegitimate  child,  it  is  only  the  mother  who  is 
entitled  to  refuse  such  an  oft'er  and  to  insist  on  the  custody 
of  the  child,  and  that  where  such  an  offer  was  refused  by 
the  child  and  its  curator  aliment  could  not  be  claimed. 
Muldoon  V  Greig,   12,  172. 

Offer  refused  by  mother. — Circmnstances  in  which  a  claim  for 
further  aliment  by  the  mother  of  an  illegitimate  child  above 
ten  years  old  was  met  by  the  father's  offer  to  maintain  it  in 
his  own  house,  but  the  offer  was  refused,  and  it  was  held 
that  no  further  aliment  was  due.     Lyons  v  Young,  17,  59. 

Offer  refused — Finality  of  offer. — Held  that  an  offer  by  the 
father  of  an  illegitimate  child  to  take  it  into  his  family 
does  not,  if  refused,  extinguish  his  liability  for  aliment,  and 
that  it  relieves  him  of  his  liability  only  while  it  stands  open 
and  refused.     Burgess  v  Milton,   18,  353. 

Offer  without  admission  of  paternity — Previous  filiation  decree. — 
The  defender  of  an  action  of  filiation  and  for  aliment  to  an 
illegitimate  child  was  found  to  be  the  father,  and  decerned 
to  pay  seven  years'  aliment,  and  on  the  expiry  of  the  seven 
years  was  sued  for  aliment  for  a  further  term.  Held  that 
he  was  entitled,  in  reply  to  the  claim,  to  take  over  the 
custody  of  the  child  (a  male)  without  giving  any  admission 
of  paternity.     Kelly  v  Webster,  19,  143. 

Weak-minded  girl  of  seventeen. — Circumstances  in  which  it  was 
held  that  an  offer  by  the  father  of  a  bastard  girl,  seventeen 
years  old,  but  of  weak  mind,  to  receive  her  into  his  own 
home  was  a  sufficient  discharge  of  his  obligations  to  aliment 
her.     Blaeh  v  Glendinning,   16,  348. 
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BaStaFd — continued. 

IV.  Amount  and  Duration  of  Aliment  and  Inlying  Expenses. 

Aliment — Duration — Amount  of  aliment  and  inlying  expenses. — 
Held  that  in  actions  of  filiation  there  should  be  no  difference 
in  the  duration  of  the  aliment  for  male  and  female  bastards 
awarded  against  the  father,  the  duration  being  fixed  in  both 
cases  at  ten  years,  and  leave  being  reserved  as  usual  to  apply 
for  a  further  award.  Held  also  that  the  amount  of  aliment 
due  by  the  father  of  a  bastard  in  such  a  county  as  Renfrew- 
shire ought  to  be  increased  from  2s.  6d.  a  week  to  3s.,  and 
the  inlying  charges  from  £1  10s.  to  £2  2s.     Ay  B,  GX,  44. 

Alim,ent — Duration — School  years. — Held  that,  in  view  of  the 
present  school  law  under  which  children  are  practically 
debarred  from  employment  until  they  are  fourteen  years  of 
age,  aliment  for  an  illegitimate  child  should  be  given  for 
that  number  of  years.     Gove  v  Mitchell,  1,  41. 

Aliment — Duration. — In  Aberdeenshire  the  practice  in  that 
county  of  awarding  aliment  in  the  first  instance  for  seven 
years  confirmed.     Forbes  v  Smith,  2,  27. 

Aliment — Duration. — Circumstances  in  which  aliment  awarded 
to  an  illegitimate  child  until  he  should  attain  thirteen  years 
of  age.     Smith  v  Macfarlane,  2,  452. 

Aliment — Duration — School  years. — Held  that  aliment  for  an 
illegitimate  male  child  is  due  for  the  fourteenth  year,  pro- 
vided he  is  unable  from  physical  or  mental  causes  sooner 
to  obtain  the  certificate  required  by  the  Education  Act  before 
he  can  get  employment.      Grant  v  Eeid,  5,  144. 

Aliment — Duration — School  years — Father's  offer — Removal 
to  foreign  country. — A  held  a  decree  against  B  for 
aliment  of  an  illegitimate  female  child  for  t«n  years. 
A  emigrated,  and  B  continued  to  pay  aliment  under 
the  decree  until  the  expiry  of  the  ten  years.  A  sought 
a  continuation  of  the  decree  for  two  years,  and  B,  after 
the  action  was  raised,  offered  to  take  the  custody  of 
the  child.  A  pleaded  that  the  child  was  still  unable  to 
earn  her  own  support,  "  and  further,  by  the  Education  Acts, 
children  in  this  country,  and  also  in  the  United  States,  where 
pursuer  resides,  must  attend  some  public  school  up  to  the 
age  of  fourteen  years."  B  pleaded  that  the  pursuer  having 
removed  the  child  to  a  foreign  and  tropical  country  without 
his  consent,  he  was  not  liable  in  further  aliment.  Held  that 
the  pursuer  was  entitled  to  the  continuation  sought  for, 
and  that  the  defender's  offer  to  take  the  custody  of  the 
child  could  not,  in  the  circumstances,  be  entertained. 
Ay  B,9,  239. 

Aliment — Father's  liability  for  support  at  industrial  school. — 
The  putative  father  of  a  bastard  who  pays  aliment  at  the 
usual  rate  to  the  mother  for  its  support  is  not,  in  addition, 
liable  to  reimburse  a  parish  council  for  sums  expended  for 
the  support  of  the  bastard  in  a  certified  industrial  school 
under  section  38  of  the  Industrial  Schools  Act  of  1866.  Pen- 
ninghame  Parish  Council  v  M'Adam,  13,  126. 

Aliment — Bate  and  duration. — Held  (1)  that  in  Fife  £5  a  year 
was  no  longer  a  sufficient  award  for  aliment  against  the 
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Bastard :  Amount  and  Duration  of  Aliment,  &c,—coutiuued. 

father  of  an  illegitimate  child,  and  £6  6s.  allowed  for  aliment 
and  the  usual  £2  2s.  for  inlying  expenses ;  and  (2)  that  it  is 
more  convenient  not  to  fix  the  duration  of  the  aliment,  but 
to  reserve  power  to  either  party  to  apply  to  the  Court  in  the 
event  of  any  material  change  of  circumstances.  Observa- 
tions by  the  Sheriff-Principal  on  the  amount  of  aliment  in 
bastardy  actions,  and  on  the  effect  of  the  parties'  rank  and 
wealth  in  fixing  it.      Houston  v  Kidd,  13,  19. 

Aliment — Rate  where  i^arties  live  in  different  counties. — Held 
that  aliment  was  payable  for  an  illegitimate  child  according 
to  the  rate  in  force  in  the  county  where  the  mother  and 
child  lived,  and  not  according  to  the  rate  in  the  county  in 
which  the  child  was  born  and  the  father  was  domiciled. 
Malcolm  v  M'Gregor,  9,  43. 

Aliment — Bate  and  duration  where  parties  resident  in  different 
counties. — Held  that  aliment  was  payable  for  an  illegitimate 
child  according  to  the  rate  and  duration  in  force  in  the 
county  where  the  defender  was  sued,  and  not  according  to 
the  rate  in  the  county  in  which  the  child  was  born  and  the 
mother  and  child  lived.     Levchars  v  Scott,  9,  108. 

Aliment — Rate  where  parties  in  different  counties. — Held 
that  the  rates  of  aliment  allowed  by  the  practice  of  the  Court 
to  whose  jurisdiction  the  defender  is  amenable  apply, 
whether  the  child  is  outwith  the  jurisdiction  of  that  Court  or 
not.     Gibson  v  Brodie,  13,  65. 

Aliment — Sum  paid  to  mother  as  in  full. — Held  that  the  pay- 
ment of  a  slump  sum  in  name  of  aliment  to  the  mother  of 
a  bastard  by  the  father  does  not  extinguish  his  liability  to 
the  child  for  aliment,  even  where  the  mother  sues  for  the 
aliment  as  tutrix  for  and  along  with  her  child.  Where  such 
a  sum  was  still  existent  and  bearing  profit,  decree  for  ali- 
ment modified  in  respect  of  that  profit  was  awarded ;  but  no 
past  due  aliment  was  awarded,  because  the  mother  had  not 
incurred  debt  for  the  aliment.  M'Lachlan,  &c.,  v  Martin, 
11,   190. 

Inlying  expenses — Twins. — Held  that  full  inlying  expenses  for 
each  of  illegitimate  twins,  unless  in  special  circumstances, 
were  not  to  be  allowed,  and  the  expenses  for  both  fixed  at 
a  half  more  than  the  ordinary  allowance  for  a  single  birth. 
Duff  V  Bruce,  7,  15. 

Inlying  expenses  not  incurred — Birth  in  poorhouse. — The  birth 
of  a  bastard  child  having  taken  place  in  a  poorhouse,  the 
mother  incurred  no  expense  thereat,  and  the  father,  on  being 
sued,  pled  that  inlying  expenses  were  not  due.  Held  that 
the  usual  allowances  should  be  made.  M'Gregor  v  Reid, 
16,  81. 

V.  Custody. 

Marriage  of  mother. — Circumstances  in  which  it  was  held  that 
the  mother  of  a  bastard  of  tender  years  ought  not  to  be 
deprived  of  its  custody  in  respect  of  her  marriage  with  a 
man  who  was  not  its  father.     Sharp  v  Jachs,  Gl,  260. 
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Bastard :  Custody— contimied. 

Petition  to  disinter  child's  body. — Held  that  the  mother  of  an 
illegitimate  daughter  had  no  title  to  petition  for  the  dis- 
interment of  the  child's  body  and  for  its  burial  elsewhere. 
M'Gruer,  Petitioner,  15,  38. 

Religious  training. — Circumstances  in  which  a  mother  was 
refused  the  custody  of  her  illegitimate  child,  but  was  found 
entitled  to  have  it  trained  in  her  own  religion.  Carlin 
V  Quarrier,  6,  90. 

Sheriff. — Held  that  the  Sheriff  is  competent  to  decide  whether  the 
mother  of  an  illegitimate  child  shall  keep  or  regain  possession 
of  it  in  its  early  years.  Opinion  that  the  Custody  of 
Children  Act,  1891,  sec.  3,  does  not  oust  the  jurisdiction  of 
the  Sheriff  Court  in  such  a  matter.  M'Lean  -^  Campbell, 
11,  131. 

Sheriff. — Held  that  it  was  not  the  duty  of  the  Sheriff  Court  to 
determine  a  question  as  to  the  permanent  custody  of  a 
bastard  child  arising  under  the  Custody  of  Children  Act, 
1891.      Campbell  r  Barony  Parish  Gourucil,  13,  242. 

Sheriff — Custody  of  Children  Act,  1891. — Held  that  an  action 
by  a  woman  to  obtain  delivery  of  her  illegitimate  child  might 
be  rendered  incompetent  in  the  Sheriff  Court  by  questions 
raised  under  the  Act  of  1891  as  to  the  expediency  of  regulat- 
ing its  custody  and  the  repayment  of  the  custodier's  outlays. 
Hogarth  v  Beid,   17,  3. 

Sheriff — Procedure  where  Sheriff  has  no  jurisdiction  for  abjudi- 
cating on  defence. — Where,  in  answer  to  a  claim  for  custody 
made  by  the  mother  of  an  illegitimate  child,  the  defender, 
the  putative  father,  pleaded  that  to  restore  the  child  to  her 
custody  would  be  against  its  moral  and  material  interests, 
held  that,  seeing  that  such  a  defence  could  not  be  sustained 
in  the  Sheriff  Court,  the  petition  fell  to  be  dismissed,  leaving 
it  to  the  parties  to  raise  the  question  in  the  proper  forum. 
Question  whether  that  could  be  competently  done  by  appeal- 
ing the  present  process.       Shafe  v  M'Bae,  19,  266. 

Stranger's  counter  claim  for  aliment. — Circumstances  in  which 
the  Sheriff  granted  interim  decree  for  delivery  of  an  illegiti- 
mate child  to  the  mother  against  one  retaining  the  child  to 
secure  alleged  arrears  of  aliment,  reserving  to  the  defender 
his  claims  for  aliment,  and  to  the  Court  of  Session  all 
questions  as  to  the  permanent  custody  of  the"  child.  Kelly  v 
Goudie,  13,  321. 

VI.  Aliment  to  Mother. 

Obligation  of  husband  of  illegitimate  daughter. — Held  that  the 
husband  of  an  illegitimate  child  is  equally  liable  with  the 
legitimate  children  to  contribute  to  the  aliment  of  his  wife's 
mother.      Mays  v  Keir,  5,  71. 

Son's  obligation.- — Held  that  a  bastard  son  is  liable  to  support 
his  mother.     Moore  v  Moore,  6,  76. 

Son's  obligation.— Held  {rev.  Sheriff-Substitute)  that  an  illegiti- 
mate son  is  legally  bound  to  support  his  indigent  mother. 
Kirriemuir  Parochial  Board  v  Davie,  2,  46. 
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Belhaven  Act.    See  Church. 

Benefit  Society.     See  Friendly  Society. 

Bet.     See  Wagbe. 

Bill    of    Exchang'e.      See    also    Assignation,    Bankruptcy,   Debts 
Recovery  Act,  Sheriff,  Stamp. 
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IV.  Action  and  Diligence  on  Bills,  ,,       93 
V.  Cheque,         •  „       95 

I.  Making,  Issue,  Form,  Stamp. 

Acceptance  by  mark — Diligence. — Held  that  a  bill,  the  accept- 
ance on  which  is  a  subscription  by  mark  attested  by 
witnesses,  is  good  as  a  document  of  debt,  although  not 
effectual  for  summary  diligence.  Adair  v  Cunningham, 
4,  51. 

Blank  acceptance — Filling  up  after  death  of  acceptor. — Held 
that  a  blank  delivered  acceptance  for  value  might  be  filled  up 
after  the  death  of  the  acceptor  so  as  to  create  a  voucher  for 
debt  by  the  acceptor.       Pollock  v  Ure,  2,  386. 

Blank  hill — Holder  in  due  course. — Held  that  the  agent  of  a 
bank,  in  filling  up  a  bill  at  the  request  of  the  holders,  acted 
merely  as  agent  for  the  holders ;  that  the  bill  when  so  filled 
up  was  "  complete  and  regular  on  the  face  of  it,"  in  the  sense 
of  sec.  29  of  the  Bills  of  Exchange  Act,  1882  ;  and  that  the 
bank,  having  discounted  it  on  the  holders'  indorsation,  became 
a  "  holder  in  due  course."  Pirie  v  Union  Bank  of  Scotland, 
Ltd.,  3,  418. 

Issue — Addition  of  obligant  after  issue — Cautioner. — Held  that 
the  addition  to  a  promissory  note  of  a  second  maker's  signa- 
ture more  than  a  year  after  the  note  was  granted,  with  the 
intention  of  his  becoming  a  cautioner  for  the  original  maker, 
was  a  vitiation  of  the  whole  instrument.       Shaw's  Trustees 

V  M'Gregors,  1,  360. 

Material  alteration  not  apparent — Holder  in  due  course. — A 
bill  materially  altered  without  the  assent  of  a  co-acceptor 
against  whom  it  was  sought  to  be  enforced  held  to  be  avoided 
as  regards  him,  though  the  alteration  was  not  apparent,  the 
holder  of  the  bill  not  being  a  holder  in  due  course.     Millar 

V  Millars,  6,  172. 

Stamp. — Held  that  a  mandate  in  rem  suam  requesting  a  debtor 
to  pay  a  third  party  an  illiquid  and  partly  contingent  and 
future  debt  was  not  a  bill,  and  required  no  stamp.  Allan 
dc  Son  V  Brown  and  Lighthody,  6,  278. 

Stamp — Note — Guarantee  to  see  paid. — Held  that  a  writ  guaran- 
teeing to  see  paid  a  certain  sum  for  furniture  was  not  a 
promissory  note,  but  an  agreement  relating  to  the  sale  of 
goods,  and  required  no  stamp.      Jameson  v  M'Lean,  3,  232. 

Stamp — Promissory  note  payable  on  demand.- — Held  that  a 
promissory  note  for  £200  payable  on  demand  was  sufficiently 
stamped,  under  sec.  32  of  the  Stamp  Act,  1891,  with  a  penny 
stamp.       Brown  ds  Co.'s  Sequestration,  10,  328. 
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Bill  of  Exchange :  Making,  Issue,  Form,  Stamp— cosimued. 

Stamp — Order  to  pay  cash  at  future  dates  against  work. — S, 
who  was  employed  by  B  to  execute  certain  shop  repairs, 
granted  to  C,  from  whom  he  bought  the  necessary  timber, 
a  document  addressed  to  B,  in  these  terms — "  £30.  Holy- 
town,  5th  September,  1900.  Please  pay  to  C  the  sum  of 
£30  sterling  in  two  instalments  of  £15  each,  viz.,  first  pay- 
ment on  29th  September  and  the  second  on  27th  October, 
1900,  for  timber  supplied  to  your  property,  and  debit  my 
account  with  same."  The  document  was  signed  by  S  over  a 
penny  adhesive  stamp.  In  an  action  by  C  against  B  for 
payment  of  the  £30,  held  that  the  document  was  a  bill  of 
exchange  within  the  meaning  of  the  Stamp  Act,  1891,  and 
as  such  was  insufficiently  stamped.  Clark  v  Barclay, 
18,  285. 

II.  Negotiation. 

Indorsee — Defect  of  title.- — ^In  an  action  by  indorsees  against  the 
granter  of  two  promissory  notes,  held  (rev.  SheriS-Substitute, 
who  had  allowed  a  proof)  (1)  that,  apart  from  an  objection  in 
the  particular  case  to  the  illiquid  nature  of  the  counter  claim, 
a  counter  claim  against  an  indorser  is  not  a  defect  of  title 
to  which  an  indorsee  taking  a  note  after  maturity  is  subject ; 
and  (2)  that  it  was  not  a  relevant  defence  to  aver  that  a  note 
was  granted  as  an  instalment  of  a  mortgage  over  a  farm  in 
New  Zealand  by  the  defender  to  A  on  a  sale  by  A  to  the 
defender ;  that  in  consequence  of  the  non-payment  of  the 
instalment  A  resumed  possession  of  the  property ;  that  the 
mortgage  was  consequently  extinguished ;  and  that  the  note 
was  taken  by  the  pursuers  when  overdue.  Colonial  Bank 
of  New  Zealand  v  Beid,  5,  21'8. 

Notice  of  dishonour- — Waiver. — Held  that  the  drawer  of  a  bill, 
having  requested  the  indorsees  to  hold  it  over  for  ten  days 
after  it  fell  due,  had  waived  the  obligation  on  the  part  of  the 
indorsees  to  give  the  usual  notice  of  dishonour,  and  that  he 
was  not  entitled  to  notice  at  the  expiry  of  the  ten  days  that 
the  bill  had  not  been  met  by  the  acceptor.  Aberdeen  Town 
and  County  Bank  y  Davidson,  1,  212. 

Place  of  presentment  for  payment — Form  of  protest — Cancella- 
tion of  adhesive  stam,p  on  protest.- — Held  (1)  ffiat  a  bill,  pre- 
sented for  payment  more  than  five  months  after  it  fell  due, 
at  the  place  of  payment  specified  therein,  was  duly  presented 
to  the  acceptors,  and  did  not  require  to  be  presented  to  them 
either  personally  or  at  their  dwelling-houses ;  (2)  that  the 
protest  did  not  require  to  set  forth  the  name  of  the  person  on 
whom  the  demand  for  payment  was  made  and  who  made 
answer  thereto  ;  and  (3)  that  an  adhesive  stamp  affixed  to  the 
protest  was  sufficiently  cancelled  by  the  protesting  notary 
public  writing  his  name  across  it  without  adding  the  date. 
Smiths  V  Dalmellington  Iron  Co.,  7,  150. 

Presentment  for  payment — Place  for  payment  specified,  without 
restriction,  in  acceptance — Presentment  at  address  of 
drawee. — Held  that  an  acceptance  on  a  bill  of  exchange  in 
the  following  terms: — "Accepted  payable  at  the  National 
Bank  of  Scotland,  Limited,  2  St.  Enoch  Square,  Glasgow," 
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Bill  of  Exchange :  Negotiation— continued. 

being  a  general  acceptance  in  the  sense  of  sec.  19  (2)  (c)  of 
the  Bills  of  Exchange  Act,  1882,  presentment  at  that  place 
was  not  necessary  before  notice  of  dishonour  was  given,  and 
that  a  claim  of  damages  in  respect  of  wrongous  notice  of 
dishonour  could  not  be  maintained  without  an  averment  that 
presentment  for  payment  was  not  made  at  the  address  of 
the  acceptor  (a  different  address)  given  on  the  face  of  the 
bill.     CloiiU  V  National  Bank  of  Scotland,  18,  1.57. 

III.  Aeeommodation  Bill. 

Negotiation — Defect  of  title. — Held  that  the  acceptor  of  an  accom- 
modation bill  is  liable  to  a  holder  in  due  course,  if  such  holder 
had  no  notice  of  any  defect  in  the  title  of  the  drawer  to 
negotiate  the  bill.       Symington  &  Sons  v  Simpson,  5,  389. 

Implied  discharge — Giving  time. — In  an  action  by  the  holder 
of  an  accommodation  bill  against  the  acceptor  (the  accom- 
modation party),  held  (1)  that  the  provision  of  the  Bills 
of  Exchange  Act,  sec.  62,  that  renunciation  of  a  holder's 
rights  against  an  acceptor  must  be  in  writing  or  by  delivery 
of  the  bill,  did  not  exclude  parole  evidence  of  an  accom- 
modation acceptor's  equitable  discharge  by  the  holder's  con- 
duct ;  and  (2)  that  an  accommodation  acceptor  may  plead 
the  ordinary  equities  of  a  cautioner  against  a  demand  by  a 
holder  who,  at  the  time  of  the  transaction'^giving  rise  to  the 
equity  pleaded,  knew  of  the  accommodation.  Banh  of  Scot- 
land V  Maefarlanes,  2,  243. 

IV.  Action  and  Diligence  on  Bills. 

Consideration — Competency  of  parole  evidence  of  non-onerosity. 
— Circumstances  in  which  it  was  held,  in  a  question  between 
the  drawer  and  payee  and  the  acceptors,  that  it  was  com- 
petent to  overcome  by  a  proof  at  large  the  presumption  that 
a  bill  of  exchange  is  granted  for  value.  Macrae  v 
Campbell,  15,  94. 

Discharge — Proof  of  compensation — Bills  of  Exchange  Act,  1882, 
sec.  100. — Held,  following  Robertson  v  Thomson,  3  F.  5, 
that  discharge  of  a  bill  of  exchange  by  the  running  up  during 
its  currency  of  a  counter  claim,  said  to  be  agreed  upon  as  in 
payment,  could  not  be  proved  by  parole.  M'Geoch's 
Trustees  v  Muir,  19,  14. 

Prescription — Want  of  address. — A  prescribed  bill  without  an 
address  and  not  signed  by  a  drawer,  found  in  the  repositories 
of  a  deceased  person,  held  to  warrant  an  action  against  the 
parties  who  had  subscribed  it,  and  proof  allowed  by  their 
writ  or  oath  that  the  debt  was  resting  owing.  Brown's 
Executors  v  Ferguson  and  Scott,  Gl,  97. 

Proof  hy  parole — Loan. — Held  that  the  fact  that  an  alleged 
loan  was  made  by  cheque  did  not  let  in  parole  proof 
of  the  loan  under  sec.  100  of  the  Bills  of  Ex- 
change Act,  1882.  Haldane,  10  M.  537,  followed.  Struthers 
V  Gilmour,  3,  35. 
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Bill  of  Exchange :  Action  and  Diligence  on  Bills— continued. 

Protest — Summary  diligence — Suspension  of  charge — Charger's 
address  not  in  protest. — The  granter  of  a  promissory  note 
was  charged  at  the  instance  of  the  drawer  and  liolder.  He 
suspended  on  the  ground  tliat  the  charge  was  inept,  being 
disconform  to  the  protest  in  respect  that  in  tlie  latter  the 
charger  was  mentioned  only  by  name,  while  in  the  charge  he 
was  described  as  "  Adam  Edelshain,  Aberdeen,"  for  which  the 
protest  contained  no  authority.  Suspension  refused.  Miller 
V  Edelshain,  7,  326. 

Protest — Summary  diligence — Suspension — Behtor  removed  from, 
address  on  hill. — A  bill  of  exchange  addressed  to  the  acceptor 
at  his  house  address  was,  after  his  removal  to  another  county, 
noted  as  there  presented,  but  in  the  extended  instrument 
of  protest  it  was  not  set  forth  that  he  could  not  be  found. 
The  instrument  was  recorded  in  the  SheriiF  Court  books  of 
the  county,  not  of  his  new,  but  his  former,  residence.  The 
Sheriff  of  the  county  where  the  acceptor  latterly  resided  sus- 
pended the  charge  and  diligence,  on  the  ground  that  the 
instrument  should  have  stated  that  the  debtor  could  not  be 
found.       Laidlaw  v  Baird  &  Co.,  18,  155. 

Protest — Summary  diligence — Certificate  by  householder. — 
Held  that  summary  diligence  is  competent  upon  the  certifi- 
cate of  a  householder  attesting  the  dishonour  of  a  bill  of 
exchange  under  sec.  94  of  the  Bills  of  Exchange  Act,  1882. 
M' Sober t  v  Lindsay,  14,  89. 

Beneival — Presumption  of  payment — Bill  not  given  up.— 
Circumstances  in  which  it  was  held  that  an  acceptor  of  bills 
had  failed  to  prove  that  balances  alleged  to  be  due  on  them 
had  been  paid.       Say  &  Kyd  v  Powrie,  2,  42. 

Renunciation — Parole  evidence  of  discharge — Bills  of  Exchange 
Act,  1882,  sees.  62  a.nd  100. — Wliere  the  acceptor  of  a  bill  of 
exchange,  when  sued  for  payment  of  it,  pled  that  it  was 
discharged  by  a  parole  agreement  to  set  off  his  counter  claim 
for  damages  against  it,  but  the  bill  had  not  been  delivered 
to  him,  held  that  the  defence  was  irrelevant,  in  view  of  sec. 
62  of  the  Bills  of  Exchange  Act,  1882.  Vance  v  Hammond, 
14,  281. 

Sexennial  limitation — Holograph  markings  of  payment  of 
interest. — In  an  action  in  1886  by  a  sister  against  a  brother 
for  a  share  of  the  estate  of  her  father,  of  which  the  defender 
admittedly  got  possession,  it  appeared  that  he  had,  in 
1843,  granted  a  bill  in  her  favour  for  her  share,  and  that 
he  had  paid  a  sum  to  account  and  interest  until  1855, 
these  payments  being  instructed  by  markings  holograph  of 
the  defender  on  the  bill;  held  that  the  bill  had  suffered 
the  sexennial  prescription,  but  that  the  claim  of  debt  had  not 
been  extinguished  by  the  long  negative  prescription,  and 
that  the  markings  were  habile  to  prove  that  tEe  debt  was 
resting  owing  at  their  date,  and  proof  allowed  before  further 
answer  of  facts  tending  to  instruct  payment  thereafter  Whvte 
V  Whyte,   3,   158,  ^ 
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Bill  of  Exchange :  Action  and  Diligence  on  Bills— continued. 

Summary  diligence — Indorsation  of  hill  to  bank  for  collection — 
Protest  hy  holder  not  in  titulo. — The  indorsee  of  a  bill 
having  indorsed  it  to  a  bank  (without  restrictive  indorse- 
ment, but,  as  he  alleged,  for  the  purpose  of  collection  only), 
received  it  back  from  the  bank  without  payment,  and,  with- 
out either  getting  indorsation  from  the  bank  or  deleting  the 
indorsation  by  him  to  the  bank,  he  proceeded  to  do  summary 
diligence.  Held  in  a  suspension  by  the  drawee  that  the 
bill  in  its  present  condition  did  not  warrant  summary  dili- 
gence at  the  instance  of  the  charger,  and  suspension  granted. 
Tainsh  v  Neihon-,  16,  286. 

V.  Cheque. 

Countermand — Payment  in  error — Fraud — -Implied  warranty 
by  payee. — Six  weeks  after  a  cheque  sent  to  the  defenders 
had  been  countermanded  and  intimation  thereof  made  to 
them  by  the  drawers,  the  defenders  through  their  own 
bankers  presented  it,  and  it  was  paid  by  the  drawees  in  error. 
Held  that  the  defenders  were  liable  to  repay  to  the  bank 
the  amount  of  the  cheque.  Clydesdale  Bank  v  Young 
&  Co.,  G2,  56. 

Countermand — Post-dated  cheque. — Held  that  a  bank  which 
pays  a  customer's  post-dated  cheque  before  the  date  on  which 
the  cheque  bears  to  be  drawn  exceeds  its  authority,  and 
takes  the  risk  of  a  countermand  arriving  before  business 
hours  of  the  day  on  which  the  cheque  bears  to  be  drawn. 
Commercial  Banic  of  Scotland  v  Henderson,  13,  136. 

Presentation  after  granter's  death — Assignment  of  funds  in  hands 
of  hanker. — Held  that  a  cheque  granted  by  a  person  before 
his  death,  but  not  presented  until  after  his  death  to  his 
banker,  who  had  then  received  notice  of  the  death,  was,  in  a 
question  between  the  deceased's  creditors  and  the  holder  of 
the  cheque,  a  good  transfer  of  funds  in  the  bank  to  the 
holder,  although  the  banker's  authority  to  honour  the  cheque 
had  been  determined  by  such  notice.  Observations  on  sec. 
53  of  the  Bills  of  Exchange  Act,  1882.  Bank  of  Scotland 
V  Reid  and  Others,  2,   376. 

Bill  of  Lading".     See  Ship. 

Births  Register.     See  Public  Ebcoeds. 

Black  List.     See  Ebp  a  ration. 

Bond.     See  Eight  in  Security. 

Bonus  Note.     See  Ship. 

BoweF.     See  Hiring  I.,  Lease  IV. 

Bpeach  of  Promise  of  Marriage.     See  Husband  and  Wifb, 
Ebparation  I. 

Broker.     See  Agency. 
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Building-  Restriction.    See  Peopbrcy. 
Building  Society. 

.  liquidation — Arrears  of  member's  contributions. — Held  that  in 
a  question  inter  socios  the  liquidator  of  a  building  society 
was  not  entitled  to  enforce  payment  of  arrears  of  contribu- 
tions by  members  where  under  the  rules  it  was  provided  that 
fines  should  follow  non-payment,  and  it  had  not  been  the 
practice  of  the  society  to  enforce  fines  or  to  insist  on  payment 
of  arrears.     Miller  v  Muir,  4,  379. 

Liquidation — Suing  member  in  sheriffdom  where  registered  office 
situated — Fraudule7it  inducement  to  join — Triennial  pre- 
scription of  contributions — Member  lapsing  by  falling  into 
arrears. — Held  (1)  that  the  liquidators  of  an  insolvent  build- 
ing society  were  entitled  to  sue  a  member  in  the  County 
Court  of  the  district  in  which  the  registered  office  was 
situated ;  (2)  that  after  its  insolvency  had  occurred  a 
member  of  the  society  could  not  impugn  the  validity  of  his 
membership  on  the  ground  of  fraud ;  (3)  that  the  triennial 
prescription  did  not  apply  to  a  claim  for  past  instalments, 
as  membership  was  constituted  by  writing ;  and  (4)  that 
the  rule  of  a  society  enacting  that  a  member  of  the  society 
falling  into  arrears  forfeits  all  claims  on  the  society  operates 
also  in  the  member's  favour  so  as  to  release  him  from  all 
claims  by  the  society.  Glasgoiu  Working  Men's  Building 
Society  v  Kirhwood,  4,  165. 

Liquidation — -Title  to  sue — Trustees   of  society. — Held  that  an 

action  against  the  trustees  of  a  building  society  in  liquidation 

■  for  repayment  of  subscriptions  without  calling  the  society  as 

a  party  to  the  action  is  incompetent.       Donn,  &c.  v  Mein, 

(fee,   15,   270. 

Matured  shares — Anticipating  maturity — Contingent  profits.-— 
A,  a  member  of  a  building  society,  paid  the  last  instalment 
necessary  to  make  up  the  full  amount  of  his  shares,  includ- 
ing what  was  put  to  his  credit  as  contingent  profits,  on 
19th  April,  the  instalment  being  due  only  on  the  first 
Tuesday  of  May.  Before  that  day  a  general  meeting  of 
the  society  made  a  deduction  from  contingent  profits  which 
caused  A's  payments  to  fall  short  of  completing  his  shares. 
Held,  on  a  construction  of  the  rules,  that  A  was  not  a 
"  matured  shareholder  "  in  the  liquidation  which  took  place 
shortly  afterwards.     Potter  v  Martin  amd  Others,  4,  7. 

Register  of  shareholders — Alteration  without  warrant. — A 
building  and  investment  society  at  the  request  of  a  share- 
holder's wife  deleted  his  name  from  their  books  and  sub- 
stituted that  of  his  pupil  son,  without  the  knowledge  of 
the  shareholder,  without  a  transfer,  and  contrary  to  the 
rules.  Held  that  the  alteration  was  ineSectual,  although 
the  manager  had  all  along  believed  that  the  money  with 
which  the  shares  were  paid  for  belonged  to  the  shareholder's 
wife.     Muir  v  Ogilvy,  7,  182. 

BuUf     See  Rbparation  II.  (6). 
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Burgh.      See    also    Assessment    IV.,    Bankruptcy    III.,    Election, 
Market,  Police,  Public  Health,  Rioting,  Road. 

Accounts — Audit  and  correction  hy  Sheriff — Appeal. — Held  that 
a  Sheriff  has  jurisdiction  to  audit  and  correct  the  accounts 
of  a  police  buigh  under  the  75th  section  of  the  Police  Act  of 
1862.  Held  also,  by  the  Principal  Sheriff,  that  the 
statutes  made  the  judgment  of  the  Sheriff- Substitute  on  this 
point  final.  Mein  and  Others  v  Hillhead  Police  Com- 
missioners,  G2,   314. 

Accounts — Corrections. — Circumstances  in  which  held  (1)  that 
a  sum  paid  for  the  site  of  a  slaughter-liouse  by  the 
police  commissioners  of  a  burgh  to  themselves  as  harbour 
trustees,  was  illegally  charged  against  the  ratepayers,  (2) 
that  payments  made  to  commissioners  of  police,  so  far  as 
representing  profit  to  them,  were  illegal,  and  (3)  that  relief 
from  assessment  for  police  rates,  granted  by  the  police 
commissioners  to  themselves  as  harbour  trustees  was 
illegal ;  and  the  burgh  accounts  corrected  accordingly. 
Caldwell  and  Others  v  Stranraer  Police  Commissioners, 
1,   90. 

Accounts — Amendment. — An  action  under  section  75  of  the 
General  Police  Act,  1862,  for  the  production  and  amendment 
of  a  police  burgh's  accounts  is  competently  laid  against  the 
clerk  to  the  Commissioners.       Maxwell  v  Muirhead,  3,  362. 

Accounts — Rectification. — Entries  in  burgh  accounts  held  cor- 
rectly and  incorrectly  stated  respectively.  Heddle  v  Leith 
Magistrates,  12,  124. 

Burgess — Admission  fees. — Held,  on  a  construction  of  the  statutes 
in  virtue  of  which  Airdrie  was  a  burgh,  that  no  fee  was 
chargeable  in  1895  on  the  admission  of  a  burgess.  Chalmers 
V  Town-clerk  of  Airdrie,  13,  323. 

Burgh  of  harony — Whether  town  council  is  police  commis- 
sion,— Held  that  the  Burgh  Police  Act,  1892,  did  not  confer 
upon  the  magistrates  and  councillors  of  a  burgh  of  barony 
the  position  of  commissioners  under  it,  but  continued  in  that 
position  the  commissioners  of  police  elected  under  the 
previous  Police  Acts,  and  therefore  that  the  magistrates  and 
councillors  had  no  title  to  sue  under  a  petition  by  them 
to  the  Sheriff  to  ascertain  the  population,  fix  the  number 
of  councillors  and  commissioners,  revise  the  boundaries  of 
wards,  &c.     KirUntilloch  Magistrates,  Petitioners,  9,  312. 

Burgh  of  harony — Whether  town  council  is  police  commis- 
sion.— Held  that  under  the  Burgh  Police  Act,  1892,  the 
municipal  authority  of  a  burgh  of  barony  was  the  authority 
appointed  by  the  charter  of  the  burgh,  and  not  the  police 
commissioners.       Macduff  Magistrates,  Petitioners,  9,  316. 

Burgh  of  harony  as  "  local  authority  " — Local  Government  Act, 
1889. — Held  that  the  powers  of  burghs  of  barony  under 
the  Public  Health  Acts  have  not  been  transferred  to  county 
councils  by  the  Local  Government  Act  of  1 889.  Eosehearty 
Town  Council  v  Gihh,  8,  63. 
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Burgh— continued. 

By-laws — Confirmation — Notice  of  objection — Public  petition — 
Sheriff's  power  to  amend. — ^Circumstances  in  which  a  Sheriff, 
in  confirming  burgh  by-laws,  disallowed  certain  by-laws  as 
unreasonable,  sustained  a  notice  of  objection  signed  only 
by  a  law  agent,  refused  to  admit  a  public  petition  into  the 
process,  and  exercised  the  power  of  amendment.  Rothesay 
Town  Council,  Petitioners,  14,  189. 

Election,  of  commissioner — Declaration  de  fideli  administratione. 
— Held  that  police  commissioners  under  the  Burgh  Police 
Act  of  1892,  being  in  the  same  position  as  regards  annual 
election  and  procedure  consequent  upon  such  election  as 
magistrates  and  councillors  of  royal  and  parliamentary 
burghs,  must  take  the  declaration,  de  fideli  administratione 
officii,  and  that  such  a  declaration  cannot  be  made  before  a 
Justice  of  the  Peace,  but  must  be  made  in  presence  of  the 
commissioners.  MacEwan,  v  Lochgilphead  Police  Commis- 
sioners, 16,  21. 

Expenditure  of  funds — Parliamentary  opposition. — Burgh 
commissioners  are  entitled  to  employ  burgh  funds  in 
opposing  a  bill  in  Parliament  which  strikes  at  their  existence 
as  a  municipal  body,  the  discharge  of  their  statutory  duties, 
and  the  exercise  of  their  rights.  Maxwell  and  Others  v 
Hillhead  Police  Commissioners,   3,    362. 

Extension  of  boundaries. — Circumstances  in  which  held  that  a 
proposed  enlargement  of  a  burgh  in  terms  of  20  &  21  Vict, 
cap.  70  did  not  contain  an  area  two-thirds  of  which  was 
wholly  or  partially  built  on  or  laid  out  for  building,  and 
that  the  proposed  boundaries  were  not  suitable.  Slight  and 
Others,   Petitioners,    3,    97. 

Extension  of  boundaries. — Circumstances  in  which  confirmation 
of  a  resolution  by  a  town  council  to  extend  the  municipal 
boundary  of  a  burgh  to  the  police  boundary  was  refused. 
Kirkintilloch  Magistrates,  Petitioners,  9,  312. 

Extension  of  boundaries — Confirmation  of  resolution  to  extend. 
— Held  that  the  Sheriff,  before  confirming  a  resolution  of  a 
burgh  authority  to  extend  the  burgh  under  sec.  12  of  the 
Police  Act  of  1 892,  ought  to  consider  the  whole  circumstances 
of  the  case,  including  the  number  of  dwelling-houses  and 
density  of  population  in  the  district  to  be  included.  Cir- 
cumstances in  which  the  Sheriff  refused  to  confirm  such  a 
resolution.      Dunfermline  Police  Commissioners,  12,  238. 

Extension  of  boundaries — Burgh  Police  Act,  1892,  sec.  11. — 
Circumstances  in  which  held  that  certain  areas  contiguous 
to  a  burgh  ouglit  not  to  be  included  in  it  by  the  Sheriff, 
revising  the  boundaries  under  sec.  11  of  the  Burgh  Police 
Act,  1892,  and  considering  the  population  of  these  areas  ;  and 
petition  refused.  Commissioners  of  Dunfermline,  Peti- 
tioners, 14,  48. 

Extension  of  boundories — Opposition  of  residents  in  area  pro- 
posed to  be  added — UrAuilf-on  ground. — A  police  burgh 
constituted  in  1886  having  applied  for  an  extension  of  its 
boundaries,  a  majority  of  the  inhabitants  of  the  area  proposed 
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Burgh — continued. 

to  be  added  objected  to  their  inclusion  witbin  the  burgh,  and 
urged  that  they  could  not  be  so  included  without  their  own 
consent.       Observed  by  the  Sheriff  in  granting  the  petition 

(1)  that  the  primary  consideration  was  whether  the  burgh 
needed  extension,  and,  if  so,  whether  the  area  falling  to  be 
added  naturally  belonged  to,  and  ought  to  form  part  of,  the 
burgh,  and  otherwise  answered  the  statutory  requirements ; 

(2)  that  the  unwillingness  of  the  inhabitants  of  this  area 
to  be  included  within  the  burgh  was  an  important,  but  not  a 
fatal,  objection  to  the  application  by  the  burgh  ;  (3)  that  the 
burgh  ought  not  to  apply  for  extension  unless  there  was  a 
material  change  in  its  circumstances,  but  that  it  was  not 
bound  to  wait  till  all  the  "  reasonable  margin  "  of  unbuilt-on 
ground  included  within  its  boundaries  on  its  creation  had 
been  built  up  ;  and  (4)  that  spaces  of  ground  acquired  for 
railway  purposes,  but  as  yet  not  so  used,  ought  not  to  be 
viewed  as  unbuilt-on  ground.  Clydehanh  Commissioners  v 
Paterson's  Trustees,  &c.,   17,  80'. 

Extension  of  boundaries — Opposition  of  county  authorities, 
owners,  and  others  in  area  proposed  to  be  annexed — Unhuilt- 
on  ground. — Observations  by  the  Sheriff,  in  partly  granting 
a  petition  for  the  extension  of  a  burgh,  as  to  the  bearing  on 
the  matter  (1)  of  the  wishes  of  the  residents  in  the  area 
proposed  to  be  added,  (2)  of  the  sufficiency  of  the  county 
management  of  that  area,  (3)  of  the  amount  of  land  within 
the  burgh  remaining  unbuilt  on,  and  generally  on  the  con- 
siderations which  may  be  taken  into  account  in  extending 
the  boundaries  of  a  burgh.       Govan  Extension,  17,  141. 

Extension  of  boundaries — Premature  application. — Where  a 
burgh  applied  for  revision  and  extension  of  its  boundaries, 
and  it  was  proved  that  a  considerable  area  in  the  burgh 
remained  unbuilt  on,  and  that  the  district  proposed  to  be 
added  was  sparsely  inhabited  and  not  of  an  urban  character, 
the  application  ytzM^refused  as  premature.  Magistrates  of 
Alloa  V  County  Council  of  Clackmannan,  &c.,  18,  243. 

Extension  of  boundaries — Expenses — Sheriff. — Keld  that  the 
Sheriff  has  no  power  to  award  expenses  in  a  petition  for  the 
extension  of  burgh  boundaries.  County  Council  of  Dum- 
barton and  Others  v  Commissioners  of  the  Burgh  of  Clyde- 
bank, 1901,  4  F.  Ill,  distinguished.  Commissioners  of 
Motherwell  v  County  Council  of  Lanarkshire,  c&c,  18,  317. 

Formation  of  police  burgh — Expenses  of  compearing  parties. — 
Held  incompetent  to  give  expenses  to  compearers  in  a. 
petition  under  the  Police  Act  praying  the  Sheriff  to  delimit 
a  police  burgh.     Petition — Burgh  of  Buckhaven,  7,  141. 

Gas  inquiry — Burgh  Gas  Supply  Acts,  1876  and  1893. — Cir- 
cumstances under  which  the  Sheriff  refused  to  dispense  with 
the  consent  of  the  owners,  lessees,  and  occupiers  of  dwelling- 
houses  within  the  three  hundred  yards'  limit  of  a  proposed 
new  gaswork.  Procedure  in  a  gas  inquiry,  and  opinion  as  to 
object  of  provisions  for  protection  of  adjoining  owners,  lessees, 
and  occupiers  under  these  Acts.  Helensburgh  Police  Com- 
missioners V  M'Phee,  t&c,  16,  98. 
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Burgh — continued. 

Loans  over  rates — Whether  formal  discharge  of  bonds  necessary — 
Expenses  of  lenders'  agents. — Held  that  the  agents  for  tlie 
holders  of  burgh  bonds  over  rates  were  entitled  to  their 
expenses  in  connection  with  the  discharging  of  the  bonds, 
both  on  the  ground  that  formal  discharges  were  imperative 
under  the  Public  Health  Act,  1897,  and  that  an  arrangement 
as  to  payment  had  been  made  with  the  burgh  authori- 
ties. Maclachlan  &  Son  v  Provost,  &c.,  of  Gove  and  Kil- 
creggan,  18,  32. 

Police  burgh — Number  of  commissioners. — Circumstances  in 
which  the  Sheriff  fixed  the  number  of  commissioners  under 
the  Burgh  Police  Act,  1892,  sec.  29,  at  twelve,  although 
the  population  of  the  burgh  was  under  10,000.  Kirkintilloch 
Police  Commissioners,   Petitioners,   9,    315. 

Use  of  common  lands — Interdict — Gaines. — In  an  action  of 
interdict  at  the  instance  of  a  town  council  to  prohibit  on 
the  common  lands  of  a  burgh  games  promoted  by  persons 
who  were  neither  feuars  nor  burgesses,  held  that  the 
pursuers  were  entitled  to  interdict.  Observations  on  the 
character  of  a  burgh  of  barony  and  its  common  lands.  Leslie 
Town  Council  v  Kirk,  4,  57. 

Burial  Ground.      See  Church  I.,  Heritable  or  M(1\eablk,   Public 
Health. 

Bursary.     See  Title  to  Sue. 

By-Laws.     See  Burgh. 
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Capital  and  Income.     See  Accounting. 
Carriage.     A'ee  cd»o  Dkposit,  Kailway  II.,  Ship  II. 

I.  Of  Passengers,  .  page  105 

U.  Passengers'  Luggage,  .         .  „  105 
III.  or  Goods- 

Ca)  Generally,  •         •         •  „  106 

(b)  Through  Contract,  ,,  112 

(e)  Measure  of  Damages,  .  „  114 

(d)  Of  Animals,  -  „  116 

I.  Of  Passengers. 

Omnibus — Chiniiiey-sweep. — An  omnibus  proprietor  is  uot 
bound  to  carry  any  one  wliose  clothes  are  in  such  couditiou 
as  to  be  oflEensive  or  injurious  to  other  passengers.  Broad- 
foot  V  Hinshel-wood,  Xj\,   105. 

Eailwuy — Delay  an  a  practice. — A  railway  company  by  the  time- 
table referred  to  on  the  face  of  its  tickets  contracted  to  use 
"  every  exertion  to  obtain  punctual  observance  of  the  times 
shown,"  but  did  not  guarantee  those  times,  or  "  hold  them- 
selves responsible  for  delay  or  any  consequences  arising 
therefrom."  Held,  following  Leblanch  v  London,  and  North- 
western Railway  Co.,  that  the  company  were  liable  for 
reasonable  expenses  occasioned  by  a  train  being  late,  owing 
to  its  systematic  loss  of  three  minutes  at  an  early  station  on 
the  route,  other  detentions  having  occurred  in  the  subsequent 
course  of  the  train  which,  in  the  absence  of  explanation,  were 
attributable  to  the  original  loss  of  three  minutes.  Clarh  v 
North  British  Railway  Co.,  2,  92. 

Railway — Delay — Exemption  in  time-tables. — In  an  action  of 
damages  by  a  passenger  against  a  railway  company  for 
delay,  held  (1)  that  a  condition  in  the  company's  time-tables 
that  "  the  times  shown  in  these  tables  are  those  at  which 
the  company's  trains  are  intended  to  depart  from  and  arrive 
at  the  various  stations,  but  the  company  will  not  guarantee 
those  times,  nor  will  they  hold  themselves  responsible  for 
delay  or  any  consequences  arising  therefrom,"  did  not 
exempt  the  company  from  their  common  law  liability  to 
forward  passengers  with  reasonable  speed,  or  from  their 
liability  for  delay  caused  by  their  own  fault;  aad  (2)  that 
a  delay  of  30  minutes  beyond  the  75  minutes  allowed  by 
the  time-tables  for  the  journey  was  enough,  in  the  admitted 
circumstances  and  in  the  absence  of  all  explanation,  to 
create  a  presumption  of  fault.  Greenfield  v  North  British 
Railway  Co.,  2,  300. 

Railway — Detention — Excusable  delay. — Where  a  train  was  de- 
tained at  a  junction  owing  to  the  late  arrival  of  a  connecting 
train,  caused  by  the  late  start  of  the  latter  train  from 
excusable  detention  on  a  previous  journey,  held  that  the 
carrier  was  not  liable  to  a  passenger  by  the  first-mentioned 
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train  in  damages  for  having  caused  him  to  miss  a  connection. 
Barbour  v  Caledonian  Railway  Co.,  3,  199. 
Railway — Detention  of  train — Block  on  line. — Where  a  train  \yaB 
delayed  hj  a  block  on  the  line,  held  that  a  passenger  could 
not  obtain"  compensation  for  loss  caused  by  the  delay  without 
proving  that  the  officials  at  the  station  where  he  obtained 
his  ticket  knew  of  the  block  and  that  it  would  probably  not 
be  removed  before  the  arrival  of  his  train  at  the  place  where 
the  block  had  occurred.  Caldwell  v  North  British  Railway 
Co.,  3,  205. 
Railway — Delay  from  fog. — Where,  through  the  detention 
of  a  train  by  a  serious  fog,  a  connecting  train  was  de- 
spatched before  its  arrival,  and  passengers  had  to  wait 
some  time  for  the  next  connection,  held  that  the  railway 
company  was  not  liable  for  the  delay.  Nicoll  v  Caledonian 
Railway  Co.,  7,  127. 

Railway — Detention — Burden  of  proof. — Held,  in  an  action  of 
damages  by  a  railway  passenger,  based  on  the  missing  of  a 
connection  at  a  junction,  that  it  lay  upon  the  company  to 
prove  the  fact  that  the  arriving  train  was,  in  point  of  fact, 
late.     Gillespie  v  Caledonian  Railway  Co.,  10,  99. 

Railway — Exhibition  of  season  ticket. — A  railway  company  issued 
season  tickets  on  condition  "  that  the  ticket  must  be  exhibited 
and  delivered  up  for  examination  when  demanded  by  any  of 
the  company's  servants,  failing  which  the  holder  must  pay 
the  ordinary  fare."  Held  that  in  the  event  of  a  season-ticket 
holder  refusing  to  exhibit  his  ticket  when  required,  the 
proper  remedy  of  the  railway  company  was  to  exact  payment 
from  him  of  the  ordinary  fare,  and  that  the  company  was 
not  entitled  in  respect  of  such  refusal  to  decline  to  renew  his 
season  ticket  when  it  expired.  Smith  v  Glasgow  and  South- 
Western  Railway  Co.,  4,  367. 

Railway — Failure  to  carry  passengers. — Held  that  the  de- 
fenders were  not  liable  in  damages  for  failing  to  carry  the 
pursuers  to  Ardrossan  on  a  particular  night,  the  defenders 
never  having  contracted  to  do  so,  although  their  ticket-clerk 
informed  the  pursuers  that  there  was  a  train  on  that  par- 
ticular night,  while  there  was  not.  Ferguson  v  Caledonian 
Railway  Co.,  8,  337. 

Railway — Liability  for  steamboats  in  connection  with  trains — 
Issue  of  tickets  beyond  steamboats'  capacity. — ^A  railway  com- 
pany issued  return  tickets  for  a  day's  excursion  from  certain 
stations  in  Scotland  to  Belfast ;  and  they  did  so,  on  one 
day,  much  in  excess  of  the  number  of  passengers  that  could 
be  carried  by  the  steamer  usually  running  in  connection 
with  the  train.  Extra  steamers  were  put  on,  but  these  not 
Ijeing  so  swift,  passengers  carried  by  them  were  unable  to 
return  the  same  day  to  their  respective  stations  in  Scotland. 
In  an  action  for  damages  at  the  instance  of  one  such 
passenger  against  the  railway  company,  in  respect  of  the 
loss,  &c.,  resulting  from  detention,  held  that  the  railway 
company   were  not  exempted   from   liability   by   conditions 
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printed  on  the  ticket  stating  that  "  the  holder  by  accepting 
it  agrees  that  the  respective  companies  or  owners  are  not 
to  be  liable  in  any  loss,  injury,  damage,  delay,  or  detention 
caused  or  arising  o£E  their  respective  railways,  coaches,  or 
steamboats."     Miller  v  Caledoman  Bailway  Co.,  9,  127. 

Railway — Reserving  compartment — Appropriation  of  seat — 
Right  to  expel. — -Where  a  railway  servant  unlocked  the  door 
of  a  compartment  to  which  there  was  no  reserve  notice 
affixed,  and  permitted  members  of  the  public  to  take  seats 
therein,  held  that  the  seats  had  thereby  become  appropriated, 
and  that  the  company  was  not  entitled  to  forcibly  expel,  on 
the  ground  that  the  compartment  had  been  reserved,  a  persou 
who  refused  to  leave.  Thomson  v  Glasgow  and  South- 
western Railway  Co.,    18,    61. 

Railway — Return  ticket — -Excess  fare. — Held  that  a  railway 
passenger  on  completing  a  return  journey  but  wishing  to  go 
further  cannot  re-book  at  the  return  end  for  the  station 
beyond  to  which  he  wishes  to  travel,  but  must  pay  the  full 
fare  between  the  commencement  of  the  return  journey  and 
the  station  where  he  alights,  less  half  the  cost  of  his  return 
ticket.       North  British  Railway  Co.  v  Kirhwood,  8,  323. 

Railway — Return  ticket — Limitation  of  period  for  which 
urdinary  return  ticket  available. — Held  that  a  condition  in 
a  railway  company's  time  tables,  referred  to  on  their  return 
passenger  tickets,  that  the  tickets  were  not  valid  for  more 
than  six  months  after  their  issue,  was  reasonable  and  valid. 
North  British  Railway  Co.  v  Tait,  17,  12. 

Railway — Return  ticket  used  beyond  limit — Conditions  of  time 
tables — Alternative  route. — Held  that  a  return  portion  of  a 
ticket  issued  by  one  railway  company  and  available  by  an 
alternative  route  of  another  railway  company  was  not  valid 
when  used  beyond  the  station  of  the  alternative  route  stipu- 
lated in  the  conditions  of  the  first  company's  time  tables, 
duly  referred  to  on  the  ticket ;  and  that  the  second  company, 
although  the  passenger  offered  to  pay  the  additional  fare, 
was,  in  the  exercise  of  an  option  contained  in  the  conditions, 
entitled  to  recover  the  fuU  fare  for  the  return  journey.  Cale- 
donian Railway  Co.  v  Donaldson,   18,  136. 

Bailway — Return  week-end  ticket — Condition  in  time  tables — 
Ticket  used  for  intermediate  station. — A  passenger  purchased 
a  week-end  return  ticket  from  Glasgow  to  Tynemouth.  On 
his  outward  journey  he  broke  it  at  Newcastle  without  pro- 
ceeding to  Tynemouth,  and  on  his  return  journey  joined  the 
train  at  Newcastle,  where  he  presented  the  return  half  of 
his  week-end  ticket.  The  railway  official  deolmed  to  accept 
it,  on  the  ground  that  the  holder  had  no  right  to  break  his 
journey  at  that  station,  and  that  he  was  bound  by  the  condi- 
tions in  the  time  tables  issued  by  the  company.  Payment 
of  a  sino-le  fare  between  Newcastle  and  Glasgow  (12s.  lOd.) 
was  demanded  by  the  railway  official,  which  was  paid,  and 
repayment  of  that  sum  was  sued  for  m  the  Small  JJebt 
Court  at  Glasgow.       Held  that  the  holder  of  a  week-end 
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ticket  was  not,  according  to  a  condition  in  the  railway  com- 
pany's time  tables,  entitled  to  begin,  break,  or  end  his 
journey  at  any  intermediate  station  either  on  the  outward  or 
return  journey,  and  that  if  he  did  so  he  forfeited  his  right  to 
travel  with  the  ticket.  Black  v  North  British  Bailwaij 
Co.,  19,  150. 

Railway — 'Stoppage  of  train  seivice  by  strike  of  railway  servants 
— Season  ticket  holder — Damages. — A  railway  company 
issued  a  season  ticket  to  be  used  between  two  stations  subject 
"  to  such  alterations  in,  or  discontinuance  of,  trains  as  may 
from  time  to  time  take  place."  On  account  of  a  general 
strike  among  their  employees,  who  left  without  giving  one 
month's  notice  in  terms  of  their  contracts,  no  trains  were  run 
for  six  weeks.  Held  that  the  condition  did  not  protect  the 
company  against  a  total  withdrawal  of  trains,  that  the  exist- 
ence of  the  strike  did  not  excuse  the  company  from  implement 
of  the  contract,  and  that  they  were  liable  in  damages  for 
personal  inconvenience  and  outlay  incurred.  Cochrane  v 
Worth  British  Railway  Co.,  7,  262. 

Railway — Stoppage  of  train  service — Strike  of  railway  servants 
— Season  ticket  holder — Damages. — Held  that  a  railway 
company  was  liable  in  damages  for  personal  inconvenience 
and  outlay  incurred  by  a  season-ticket  holder  in  consequence 
of  a  sudden  strike  of  its  servants  which  prevented  it  from 
running  its  trains.  M'Naught  v  North  British  Railway 
Co.,  8,  21. 

Railway — Travelling  without  a  proper  ticket — Improper  deten- 
tion of  passenger. — A  passenger  took  a  ticket  from  Arran  to 
Glasgow,  bearing  on  the  face  the  words  "  Available 
only  by  first  train  after  arrival  of  steamboat."  He 
did  not  take  this  train,  but  waited  some  hours  at  Ardros- 
san,  and  again  some  hours  at  Paisley.  He  then  got  into  a 
train  travelling  from  Wemyss  Bay  to  Glasgow.  The  officials 
at  Pollokshields  station  challenged  his  ticket,  took  him  out  of 
the  carriage,  and  detained  him  for  three  hours  till  he  paid  the 
fare  for  travelling  from  Wemyss  Bay  to  Glasgow.  Held 
that,  though  the  pursuer  was  travelling  with  an  invalid  ticket, 
his  detention,  having  been  for  the  purpose  of  extorting  the 
fare  demanded  and  not  of  taking  him  before  a  magistrate, 
was  not  justified  by  the  96th  and  97th  sections  of  the  Railway 
Clauses  Act,  1845,  and  that  he  was  entitled  to  damages. 
Baxter  v  Caledonian  Railway  Co.,  Gl,  105. 

Railway — Want  of  a  ticket — Ejectment  from  vehicle. — Held  that 
the  servants  of  a  railway  company  were  entitled  to  eject 
from  a  railway  carriage  a  person  who  was  found  there 
without  having  provided  himself  with  a  ticket.  Birch  v 
Caledonian  Railway  Co.,  9,  345. 

Steamship — Condition  upon  passenger's  ticket. — Circumstances 
in  which  held  that  a  condition  printed  upon  a  passenger's 
ticket  was  not  constituted  part  of  the  contract  with  the 
passenger  and  was  not  binding  upon  her.  Calder  v  Oarron 
Co.,  12,  356. 
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Steamship^Free  ticket  referring  to  exclusion  of  carrier's 
liability — Ship's  sailing  hill — Damages. — A  servant  iu 
charge  of  his  master's  sheep,  shipped  from  Salen  to  Oban, 
fell  into  the  water  at  Oban  pier  while  in  the  course  of 
landing.  He  held  a  "  free  ticket "  in  respect  of  the  freight 
paid  for  the  sheep.  The  ticket  contained  the  condition 
that  passengers  were  carried  at  their  own  risk,  and  referred 
to  the  sailing  bill  for  similar  conditions.  Held  that  the 
servant  was  bound  by  the  conditions  on  the  ticket  and  in 
the  sailing  bill,  which  were  known  to  him,  and  was  not 
entitled  to  damages.      M'Fadyen  v  M'Brayne,  18,  159. 

II.  Passengers'  Luggage, 

Nautas,  caupones,  <&c. — Railway — Loss  of  luggage — Contributory 
fault. — A  passenger  booking  from  Aberdeen  to  Liverpool 
brought  an  action  for  the  loss  of  his  portmanteau  and  its 
contents,  which  were  carried  as  passenger's  luggage.  The 
company  failed  to  prove  that  the  portmanteau  had  been 
put  on  the  train  at  Aberdeen,  or  had  arrived  at  Liverpool, 
and  it  was  held  that  they  were  not  saved  from  their  liability 
as  insurers  by  reason  of  the  pursuer's  alleged  negligence  (1) 
in  missing  the  connecting  train  at  Perth;  or  0  in  failing 
then  to  telegraph  to  Liverpool  directions  as  to  his  luggage ; 
or  (3)  in  not  having  an  address  on  the  portmanteau.  Butler 
V  Caledonian  Railway  Co.,  G2,  66. 

Railway — Goods  as  luggage — Delay  in  carriage  of  luggage. — 
A  passenger,  who  had  missed  the  connection  between 
one  train  and  another  at  a  junction,  brought  an 
action  for  damages  against  the  company  on  the 
ground  that  he  had  been  deprived  for  some  time  of  the 
use  of  a  reaping  machine,  an  essential  portion  of  which  he 
was  bringing  with  him  as  passenger's  luggage  in  the  train  by 
which  he  travelled.  The  company  pleaded  that  his  train 
arrived  at  the  junction  behind  time,  and  that,  as  intimated 
by  them,  the  departing  train  was,  in  these  circumstances,  not 
bound  to  wait.  Held  that  the  company,  having  received  the 
article  as  passenger's  luggage,  were  barred  from  pleading 
that,  by  their  rules,  such  articles  could  not  be  so  taken  by 
passengers;  but  held  that  the  company  were  not  liable  in 
damages,  in  respect  that  they  had  no  intimation  of  the 
special  purpose  for  which  this  article  was  being  taken  or 
the  loss  which  might  arise  from  any  delay  in  transmission. 
Gillespie  Y  Caledonian  Railway  Co.,  10,  99. 

Railway — Goods  as  luggage — Rates  for  carriage. — Held  that 
parcels  of  drapery  goods,  not  being  personal  luggage,  but 
carried  by  a  railway  passenger  in  the  ordinary  course  of  his 
business  as  a  carrier,  must  be  paid  for  at  the  usual  parcel 
rate.      M'Donald  v  North  British  Railway  Co.,  17,  287. 

Railway — Liability  for  passenger's  luggage  not  with  him. — 
A  passenger  from  Portree  via  Inverness  to  Glasgow  left  the 
train  at  Nairn  without  removing  his  luggage,  which  was 
duly  labelled  for  Glasgow.  He  resumed  his  journey  by  a 
later   train,   bringing  him   to   Glasgow   upon    the   morning 
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of  the  following  day,  and  upon  arriving  there  he  found 
one  portion  of  his  luggage  in  the  lost  luggage  office,  but 
a  portmanteau  had  disappeared,  and  he  was  unable  to 
recover  it.  Held,  in  an  action  raised  against  the  railway 
company  for  the  value  of  the  lost  property,  that  the  defenders 
were  not  liable.  Kennedy  v  Highland  Hallway  Co.,  15, 
34. 

Railway — Loss  of  luggage — Through  contract. — A  passenger 
taking  a  through  ticket  for  a  journey  over  the  lines  of 
different  railways,  and  losing  his  luggage  on  the  line  of  a 
railway  which  did  not  issue  the  ticket,  is  entitled  to  sue  for 
damages  for  the  lost  luggage  either  the  railway  company 
which  issued  the  ticket  or  the  company  on  whose  line  the 
luggage  was  lost.  Walton  v  Caledonian  Bailway  Co., 
Gl,  145. 

liailway — -Luggage  falling  from  rack  in  compartment. — In  an 
action  of  damages  against  a  railway  company  for  injury  to 
a  passenger  through  the  fall  of  luggage  from  an  elevated 
parcel  rack  in  the  carriage  in  which  she  was  travelling,  held, 
as  it  was  not  proved  that  the  defenders  stowed  the  luggage 
there,  or  had  made  any  regulation  as  to  the  use  of  such 
a  rack,  or  that  the  accident  occurred  through  any  fault  of 
theirs,  that  they  must  be  assoilzied.  Boyle  v  Caledonian 
Railway  Co.,   16,  314. 

Railway— Theft  from  platform. — Held,  following  Bergheim,  v 
Great  Eastern  Railway  Co.,  3  C.P.D.  221,  that  the  Carriers 
Act  does  not  apply  to  a  passenger's  luggage  carried  in  the 
carriage  along  with  the  passenger ;  but  that  a  dressing-case 
having  been  stolen  from  a  barrow  on  which  it  was  being 
conveyed  by  a  servant  of  the  railway  company  from  the 
carriage  to  a  station  hotel,  the  company  was  liable  for  his 
negligence  ;  and  that  as  the  Act  protects  carriers,  even  where 
they  have  been  grossly  negligent,  they  were  not  liable  for 
the  value  of  the  articles  in  the  dressing-case  falling  under  the 
Act  and  not  declared  and  paid  for.  Naish  v  Glasgow  and 
South-Western  Railway  Co.,  G2,  61. 

III.  Of  Goods— (a)  GeneraUy. 

Advertisement  of  conditions — Bad  stowage. — ^Where  a  ship's 
sailing  bills  excluded  liability  for  bad  stowage  and  were  duly 
published,  held  that  a  merchant  could  not  recover  damages 
for  bad  stowage  of  his  goods.       Macrae  v  Hutchison,  2,  157. 

Damage  in  transit — Receipt  ''  in  good  order  " — Examination 
— Title  to  sue. — Goods  packed  in  a  wooden  case  were  handed 
to  a  shipping  company  in  Aberdeen  for  carriage  to  London, 
and  were  there  delivered  at  the  company's  wharf  to  a  servant 
of  the  consignees.  The  case  bore  no  marks  of  injury,  and 
the  servant  signed  a  receipt  for  the  goods  as  being  "  in 
good  order,''  without  making  any  examination  of  the  con- 
tents. On  the  case  being  carted  to  the  consignees'  premises 
in  London  and  opened  there,  the  contents  were  found  to  be 
broken.      Held  (1)  that  the  consignors,  having  made  the 
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contract  and  paid  the  freight,  had  a  good  title  to  sue ;  (2) 
that  the  granting  of  the  receipt,  without  examination,  was 
no  bar  to  a  claim  of  damages  against  the  carrier  which  was 
intimated  without  undue  delay;  and  (3),  on  the  evidence, 
that  the  goods  had  not  been  broken  by  the  consignees,  and 
the  carrier  was  tlierefore  liable  under  the  contract.  Stewart 
&  Co.  V  Aberdeen  Steam  Navigation  Co.,  11,  3. 

Delay  by  block  of  line — Loss  of  market — Owner's  risk  note — 
Proof  of  negligence. — A  sender  of  fish  by  railway  signed  a 
special  contract  undertaking,  in  respect  of  a  modified  charge 
for  carriage,  to  relieve  the  company  from  all  liability  "'  in 
case  of  loss,  damage,  or  delay,  except  upon  proof  that  such 
loss,  detention,  or  injury  arose  from  wilful  fault  or  negligence 
on  the  part  of  the  company's  servants."  There  was  a  delay 
in  delivering  the  fish  caused  by  a  block  on  the  line,  but  no 
explanation  was  given  of  how  the  block  originated.  The 
fish  was  late  for  the  market,  and  the  pursuer's  loss  was 
admitted.  Held  that  the  pursuer  could  not  recover,  as  he 
had  not  discharged  the  onus  of  proving  negligence  of 
the  railway  company.  Leahurn  v  Great  North  of  Scotland 
Bailway  Co.,  3,  172. 

Delay  by  collision — Owner's  risk  note — "  Wilful  fault  or 
negligence  " — Burden  of  -proof. — Fish  merchants  having  con- 
tracted with  a  railway  company  for  the  carriage  of  fish  at  a 
rate  under  the  ordinary  rate,  in  consideration  whereof  they 
agreed  to  relieve  the  company  from  all  liability  in  case  of  loss, 
damage,  or  delay,  except  upon  proof  of  "  wilful  fault  or  negli- 
gence on  the  part  of  the  company's  servants,"  held,  in  an 
action  against  the  company  for  damages  for  loss  sustained 
through  the  detention  of  the  goods  caused  by  a  collision  be- 
tween two  trains  both  under  the  defenders'  control,  in  which 
the  pursuers  averred  that  the  loss  was  sustained  by  reason  of 
"  wilful  fault  or  by  the  negligence  of  the  defenders  or  their 
servants  or  others  for  whom  they  were  responsible,"  that  the 
pursuers  were  not  entitled  to  recover  except  upon  averment 
and  proof  by  them  of  "  wilful  fault  or  wilful  negligence," 
which  they  declined  to  aver.  M'Combie  &  Go.  v  Great 
North  of  Scotland  Railway  Co.,  8,  312. 

Delay  in  goods  traffic  caused  by  fog.—k.  fish  dealer  sued  a 
railway  company  for  damage  from  loss  of  market  by  delay 
in  the  delivery  of  fish.  The  carriage  was  at  ordinary  goods 
train  rates.  The  defenders  proved  that  the  delay  was  the 
result  of  disorganisation  of  traffic  from  fog,  which  had 
already  prevailed  for  the  two  previous  days.  Keld  that 
the  defenders  were  not  liable.  M'Kendrick  v  North  Brtttsh 
Railway  Co.,  16,  25. 

Delay— Unreasonable  delay— Damages.— k  railway  _  company 
received  from  the  pursuer  certain  pieces  of  machmery  con- 
signed to  a  London  firm,  which  in  ordinary  course  should 
have  been  delivered  on  21st  or  22nd  November,  but  which 
were  not  delivered  till  27th  and  29th  November.  Eeld 
that  the  defenders  failed  to  forward  the  goods,  in  terms  ot 
their  contract,  without  unreasonable  delay,  and  were  there- 
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fore  liable  in  damages  for  loss  and  inconvenience  directly 
caused  by  their  breach,  of  contract.  Ga/rruthers  v  Cale- 
donian Railway  Go.,  17,  267. 

Belay  through  strilx  of  railway  servants. — Held  that  a 
railway  company  was  not  liable  for  damage  caused  to 
goods  through  delay  in  forwarding  them  arising  from 
a  strike  of  railway  servants.  Paul  v  "North  British 
Railway  Co.,  7,  149. 

Delay- — Strike  of  railway  servants — Damages. — A  strike  of 
railway  servants  took  place  suddenly  on  the  evening  of 
Saturday,  20th  December,  on  which  day  the  pursuer  con- 
signed Christmas  trees  by  the  defenders'  railway  for 
conveyance  to  Glasgow.  On  the  following  Monday  the 
defenders'  stationmaster  told  the  pursuer  that  he  did  not 
know  when  the  trees  could  be  forwarded,  but  the  pursuer 
paid  for  the  carriage  and  left  the  trees,  which  were  not  sent 
on  till  2nd  January,  when  they  were  too  late  for  the  season 
and  unsaleable.  Held,  in  the  absence  of  evidence  of 
negligence  of  the  company,  that  they  were  not  liable  for 
the  loss  arising  from  the  delay.  Dawson  v  North  British 
Railway  Co.,  7,  249. 

Delay  in  transmission — Strike  of  railway  servants — Subsequent 
fault  of  carrier — Rejjaration. — Perishable  goods  despatched 
by  rail  were  delayed  by  a  strike  of  the  railway  servants,  and 
after  the  strike  was  over  were  detained  further  by  a 
mistaken  method  of  working  off  the  congested  traiSc.  The 
goods  deteriorated.  Held  that  the  railway  company  was 
at  fault  and  liable  in  damages  because  it  adhered  to  this 
method  for  an  unreasonable  time,  so  that  the  injury  accrued. 
Fultuii  V  Caledonian  Railway  Co.,  10,  119. 

Demurrage — Notice  of  arrival  of  trucks — Failure  to  empty. — 
Where  bricks  were  carried  by  a  railway  company,  and  notice 
of  the  arrival  of  each  truck  at  the  destination  was  given 
by  the  railway  company  to  the  consignees,  but  the  consignees 
failed  to  empty  the  waggons  in  question  within  the  time 
allowed,  held  that  the  consignees  were  liable  to  the  railway 
company  in  demurrage.  North  British  Railway  Go.  v 
Fraser  <k  Co.,  19,  5. 

Demurrage — Claim  by  railway  company  for  detention  of 
waggon  containing  arrested  goods. — ^Where  an  arrestment 
of  goods  in  the  hands  of  a  railway  company  occasioned  the 
detention  of  a  waggon  containing  the  goods,  held  that  the 
railway  company  had  no  claim  against  the  arrester  for 
demurrage,  on  the  ground  either  of  contract  or  of  delict. 
North  British  Railway  Go.  v  More  &  Sons,  19,  28. 

Failure  to  deliver — Damages — Jus  tertii. — Goods  were  purchased 
at  the  sale  of  a  bankrupt  tenant.  These  goods  were  really 
the  property  of  his  landlord,  but  were  sold  by  mistake  and 
purchased  in  good  faith.  The  purchaser  having  consigned 
them  to  a  railway  company  for  delivery  at  his  premises,  the 
latter  were  induced  by  the  representations  of  the  landlord 
to  refuse  delivery.      Held  that  the  railway  company  were 
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liable  in  damages  to  the  purchaser  in  respect  of  their  breach 
of  contract  with  him,  and  that  the  landlord's  right  to  the 
goods  could  not  be  pleaded  as  a  defence  for  them,  although 
It  might  affect  the  question  of  the  amount  of  damages 
sustained.      M'Intyre  v  Galedoniaii  Railway  Co.,  12,  97. 

Freight— Obligation  of  consignor  and  consignee.— The  con- 
signor of  goods  is  primarily  liable  for  the  freight. 
Observations  on  the  circumstances  in  which  a  carrier 
may  be  held  to  have  waived  his  claim  upon  him  and 
taken  the  consignee  as  his  debtor.  Nortfi  British  Railway 
Go.  V  Marshall,  G2,  58. 

Freight— Liability  of  consignor  and  consignee.— Held  that  the 
consignee,  being  the  principal,  was  primarily  liable  for 
freight,  and  the  consignor,  the  agent,  not  having  pledged  his 
credit  to  the  carrier  for  the  freight,  was  not  liable.  Glasgow 
and  South-Western  Railway  Go.  v  Murdoch  &  Gameron, 
13,  177. 

Freight — Railway  charges — Mode  of  ascertaining  weight — 
Measurement-weight  system  as  applied  to  wood. — Held 
that  the  common  mode  of  deducting  the  tare  as  marked  on 
the  trucks  from  the  gross  weight  ascertained  on  a  weigh- 
bridge is  a  fair  and  reasonable  mode  of  ascertaining  the 
weight  of  goods  carried  by  a  railway,  and  that  where  proper 
precautions  are  taken  to  insure  the  accuracy  of  the  tares, 
the  weight  so  ascertained  cannot  be  objected  to  as  erroneous 
or  excessive.  Held  also  that  to  enable  a  person  to  get 
the  benefit  of  the  measurement-weight  system  in  regard 
to  wood  under  the  Caledonian  Railway  Traffic  Acts,  he  must 
consign  the  wood  by  measurement-weight  and  pay  the 
increased  rate  of  carriage  authorised  by  the  Acts.  Gale- 
donian  Railway  Go.  v  Young,   13,   7. 

General  agreement  with  tradei — Adoption  by  company  acqidring 
trader's  business — Special  contract — Railway  and  Ganal 
Traffic  Act,  1854,  sec.  7. — ^A  trader  made  a  general  agree- 
ment with  a  railway  company  for  carriage  of  fish 
at  reduced  rates  and  at  owner's  risk.  His  business 
was  acquired  by  a  limited  liability  company,  who 
employed  the  same  carriers  and  got  the  advantage 
of  the  same  rates.  Held  that,  as  between  the 
limited  liability  company  and  the  carriers,  there  was  not 
thereby  constituted  a  special  contract  such  as  is  required 
by  the  Railway  and  Canal  Trafiic  Act,  1854,  sec.  7.  Tay 
Salmon  Fisheries  Go.  v  North  British  Railway  Co.,  18, 
322. 

Lien  for  general  balance  due  by  consigner — Sale — Property. — A 
in  Leith  sold  flour  to  B  in  Dundee,  to  be  forwarded  to 
Dundee  free  of  carriage.  Held  that  as  the  flour  became  the 
property  of  B  when  delivered  to  the  defenders  as  carriers, 
they  were  not  entitled  to  detain  it,  under  the  97th  section  of 
the  Railways  Clauses  Act,  1845,  for  "unpaid  tolls"  for  the 
carriage  of  other  goods  due  by  A.  Benholm  v  North  British 
Railway  Go.,  Gl,  120, 
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Lien — General  or  special — Warrant  to  sell. — A  railway  company 
applied  for  warrant  to  sell  various  articles  carried  by  them 
for  a  trader  at  different  times  and  over  different  journeys, 
and  to  apply  the  proceeds  in  payment  of  the  carriage  charges 
(which  were  disputed)  of  all  the  articles  without  distinction. 
Held  (1)  that  the  railway  company  had  at  common  law  only 
a  special  lien  over  each  article  for  its  own  carriage  charge, 
and  (2)  that  the  action  as  laid  was  incompetent,  seeing  it 
involved  the  exercise  of  a  general  lien.  Question,  if  a 
lien-holder  in  ordinary  circumstances  is  entitled  to  have  the 
article  which  he  holds  sold  under  order  »of  Court,  or  if  his 
remedy  is  limited  to  withholding  delivery.  North  British 
Railway  Go.  v  Bussell,  11,  241. 

Lien — Liability  of  sender  when  carriage  not  prepaid — Notice 
of  consiginee's  failure  to  pay.- — Circumstances  in  which  held 
that  a  railway  company  were  entitled  to  part  with  the  goods 
carried  by  them  to  the  consignee  without  receiving  payment, 
though  the  consignment  note  bore  that  the  consignee  was 
to  pay  the  carriage,  but  in  respect  that  the  consignors  were 
prejudiced  by  the  railway  company's  failure  to  timeously 
intimate  to  theom  the  consignee's  refusal  to  pay,  the  con- 
signors were  held  entitled  to  absolvitor  in  an  action  for 
payment  of  the  carriage.  Glasgow  and  South-Western 
Railway  Co.  v  Maeleish  <&  Go.,  18,  94. 

Owner's  risk  note — Negligence — Alternative  rates. — ^Where  a 
railway  company  offered  alternatively  to  carry  goods  subject 
to  the  ordinary  liability  of  a  carrier  at  a  rate  which  was  not 
unreasonable,  a  special  contract  relieving  the  company  of 
all  liability  in  case  of  damage  in  consideration  of  a  reduced 
rate  held  just  and  reasonable,  and  given  effect,  even  although 
the  damage  was  caused  by  negligence  of  the  company's 
servants.      Paul  &  Sons  v  Caledonian  Railway  Co.,  I,  290. 

Owner's  risk  note — Consignor's  authority  to  hind  consignee. — 
Cycles  were  sold  by  G  to  M,  and  forwarded  to  M  by  rail  on 
signed  contracts  whereby  the  usual  freight  was  reduced  in 
consideration  of  the  carriers  being  freed  from  liability  for 
loss  or  damage.  A  claim  against  M  for  freight  was  met  by 
a  claim  for  damages  in  respect  of  injury  to  the  goods  during 
carriage.  On  a  finding  in  fact  that  G  signed  the  contracts 
for,  and  in  the  knowledge  of,  M,  held  that  the  claim  of 
damages  was  barred  by  the  contracts,  and  could  not  be 
sustained  either  by  way  of  set-off  or  as  a  ground  of  action. 
Glasgow  and  South-Western  Railway  Go.  v  Mackenzie  dt 
Co.,  11,  313. 

Owner's  risk  contract — Unreasonable  rates — Universal  practice 
of  carrying  milk  at  owner's  risk. —  Where  the  whole  milk 
carriage  of  a  railway  was  conducted  on  signed  special  con- 
tracts at  owner's  risk  for  rates  half  those  applicable  to 
carriage  as  by  common  carriers,  and  even  less  in  proportion 
to  the  statutory  rate,  held  that  it  was  vain  to  plead  that 
any  of  these  rates  was  not  just  and  reasonable  in  the  sense 
of  the  Railway  and  Canal  Traffic  Act,  so  as  to  throw  the 
risk  back  on  the  carrier.  Riddett  v.  Glasgow  and  South- 
western Railway  Co.,  17,  98. 
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Owner's  risk  note — Alternative  charges — Agent  signing  note. — ■ 
Furniture   was   sent   by   railway   under  a   special   contract, 
signed  by  the  owner's  wife,  in  which  alternative  charges  for 
alternative  liabilities  were  indicated,  and  the  less  charge  and 
less  liability  of  the  carrier  were  agreed  on,  damage  by  wilful 
misconduct  of  the  carrier's  servants  alone  being  contemplated 
as  a  remaining  ground  of  liability.      The  owner  of  the  goods, 
when  sued  for  the  cost  of  carrying  them,  counter-claimed  for 
damages,  but  did  not  prove  such  misconduct.       Held  that 
he  could  not  recover,  the  conditions  being  reasonable  and  the 
obligation  incumbent  on  him  by  his  wife's  signature  in  cir- 
cumstances which  implied  his  knowledge  of  the  conditions. 
Portpatrich  and   Wigtownshire   Joint  Bailways  Committee 
V  Aird,  19,  94. 
Owner's  risk  contract — Just  and  reasonable  conditions — Alterna- 
tive rates- — Style  of  packing  only  option  fixing  acceptance 
of  risk. — The  owner  and  consignor  of  furniture  by  railway 
sued  in  the  Small  Debt  Court  for  damages  in  respect  of  injury 
to  the  furniture  during  transit,  without  stating  or  proving 
the  cause  of  injury,  but  claiming  that  it  was  sufficiently  well 
packed  to  compel  the  inference  that  the  injury  arose  from 
'■  wilful  misconduct "  of  the  railway  servants  or  negligence 
equivalent  to  such  misconduct.       A  contract  for  carriage  at 
the  owner's  own  risk  had  been  signed,  but  the  consignor  had 
no  choice  of  rates — his  only  choice  being  between  carriers' 
risk  when  the   packing  was   up   to   carriers'   standard  and 
owner's  risk  when  it  was  not.       Held  that  the  conditions  of 
the  contract  were  not  just  and  reasonable  in  the  sense  of 
the  Railway  and  Canal  Traffic  Act  of  1854,  sec.  7,  and  there 
was  no  real  alternative  of  rates  for  carriage,  and  that  the 
carriers  were  liable,  as.  common  carriers,  for  damages  as  in 
breach  of  their  contract  to  carry  safely.       Logan  v  North 
British  and  Caledonian  Railway  Companies,  20,  176. 
Owner's  risk  note — Furniture — Reasonable  conditions  not  read 
by    consignor. — Circumstances    in    which    the    consignor  of 
furniture  by  railway  was  held  not  entitled  to  damages  for 
injury   to  his   goods,   having   signed   an   owner's   risk   note 
without    reading    it.         Storry    v    North    British    Railway 
Co.,  20,   283. 
Owner's  risk  note — Just  and  reasonable  conditions^Alternative 
rates — Packing  or  non-packing   by  consignor  only  options 
fixing   acceptance    of   risk. — The    owner    and   consignor    of 
furniture   by   railway   sued   in    the   Small   Debt   Court   for 
damages  in  respect  of  injury  to  the  furniture  during  transit 
"  through  the  carelessness  of  the  defenders  or  their  servants. 
A  contract  for  carriage  at  owner's  risk  had  been  signed  in 
these  terms—"  In  consideration  of  your  receiving  and  for- 
warding the  undermentioned  goods,  not  properly  protected 
by  packing,  and  of  the  consequent  saving  to  me  of  the  cost 
of  packing,  and  of  the  reduced  weight  of  the  consignment, 
and  of  any  other  advantage  which  I  derive  therefrom  I  agree 
to  relieve,  &c.     .     .     .     except  upon  proof  that  such  loss  or 
injury  arose  from  wilful  misconduct  on  the  part  of  the  com- 
pany's servants."       The  consignor  had  the  option  of  sending 
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the  goods  at  the  company's  risk  if  he  protected  them  properly 
by  packing,  but  the  rate  was  the  same.  Held  (following 
Logan  v  North  British  and  Caledonian  Railway  Companies, 
20  Sh.Ct.Rep.  176,  and  contra  Portpatrick  and  Wigtown- 
shire Joint  Railways  Committee  v  Aird,  19  Sh.Ct.Rep.  94) 
tha.t  the  conditions  of  the  contract  were  not  just  and  reason- 
able in  the  sense  of  the  statute;  that  there  was  no  real 
alternative  of  rates  of  carriage ;  and  proof  allowed.  Johnston 
V  North  British  Railway  Co.,  20,  326. 

Rejection  of  perishable  goods  hy  consignee — Sale  by  carrier 
without  warrant. — Where  a  carrier  received  perishable  goods 
of  small  value  to  carry,  and  the  consignee  refused  to  take 
delivery  thereof,  held  that  the  carrier  was  entitled  to  sell 
them,  after  intimation  of  his  intention  to  do  so,  without 
legal  warrant.     Cooper  &  Co.  v  Sinclair,  3,  121. 

Tolls — Extra  charge  for  carriage  of  wood. — A  railway 
company  having  conveyed  certain  quantities  of  timber  as 
common  carriers,  charged,  in  addition  to  the  statutory  tolls, 
a  sum  "  for  the  use  of  the  railway  "  ;  held  that  the  company 
was  limited  in  its  charges  to  those  fixed  by  the  Railway  Acts 
on  all  goods  carried  by  it  as  a  "  common  carrier,"  and  that 
timber,  pit  props,  and  railway  sleepers  are  not  "  manufac- 
tured goods,"  that  phrase  being  always  to  be  taken  in  a 
popular  sense.  Scottish  North-Easiern  Railway  Co.  v 
Thomsons,  Gl,  115. 

III.  Of  Goods— (b)  Through  Contract. 

Privity  of  contract — Consignee's  title  to  sue  terminal  carrier.— 
Where  a  contract  for  the  through  carriage  of  goods  had  been 
made  with  a  railway  company  by  the  consignor,  held  that 
the  consignee  could  not  sue  for  damages  for  breach  of  the 
contract  a  carrier  other  than  the  original  carrier  with  whom 
the  contract  had  been  made.  Scott  v  North  British  Railway 
Co.,  17,  96. 

Railways — Damages — Election  of  debtor. — When  goods  are  en- 
trusted to  a  carrier  on  a  through  contract  for  conveyance  to 
a  place  beyond  the  termination  of  his  journey,  and  are 
injured  or  delayed  by  the  fault  of  a  second  carrier  to  whom 
he  entrusts  them,  held  that  the  latter  may  be  sued  for 
damages  by  the  owner.  Question,  what  is  evidence  of  a 
through  contract?  Cormack  v  Edinburgh  and  Glasgow 
Railway  Co.,  Gl,  127. 

Railways — Damages — Election  of  debtor. — In  a  through  contract 
of  carriage,  held  that  the  consignee  of  goods  may  elect  to 
sue  either  the  carrier  with  whom  the  contract  was  made 
(if  his  liability  has  not  been  restricted  to  the  end  of  his 
route),  or  the  subsequent  carrier  in  whose  hands  the  goods 
have  been  damaged  or  delayed  or  lost.  Buchanan  v 
Edinburgh  and  Glasgow  Railway  Co.,  Gl,  138. 

Railways — Damages — Election  of  debtor. — The  owner  of  goods 
lost  or  damaged  while  being  conveyed  over  different  lines  of 
railway    under    a    through    contract  may    sue    the   railway 
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company  on  whose  line  the  injury  has  been  suffered,  although 
it  be  not  the  company  with  which  the  contract  was  made. 
Godsell  V  Caledonian  Rcdlway  Co.,  Gl,  142. 
Railways — Damages — Election  of  debtor.— Bj  the  law  of  Scot- 
land, the  owners  of  goods  damaged  or  lost  under  a  through 
contract  for  conveyance  by  different  carriers  may  sue  the 
company  ultimately  liable,  although  it  is  not  the  original 
receiver  of  the  goods.  Camphell  &  Go.  v  Caledonian 
Railway  Co.,  8,  7,  90. 

Railway  and  steamship — Election  of  debtor. — Whore  a  through 
contract  has  been  ma,de  for  the  carriage  of  goods,  held 
that  the  owner  or  consignee  is  not  entitled  to  claim  for  loss 
or  damage  to  the  goods  against  a  subsequent  carrier  to 
whose  hands  they  have  come  in  course  of  transit,  but  can 
sue  only  the  carrier  with  whom  the  contract  of  carriage  was 
made.       Woods  v  Burns,  Gl,  150. 

Railway  and  steamship — Election  of  debtor — Rejection  by 
consignee. — Held  that  second  carriers,  who  come  to  be  in  the 
position  of  involuntary  depositaries,  may  be  sued  for  damage 
caused  by  exposure  to  goods  which  have  been  properly 
refused  by  the  consignee,  although  the  consignor  has  no  con- 
tract with  them,  if  the  averments  imply  a  contract  through 
the  agency  of  the  first  carrier.  Bailey  v  Gurrie  <k  Co., 
4,  276. 

Railway  and  steamship- — Exclusion  of  shipowners'  liability — 
Application  of  Railway  and  Canal  Traffic  Act  to  contract 
by  shipowner — Jus  tertii. — Under  a  through  contract  for 
carriage  by  sea  and  land  from  Glasgow  to  a  railway  station 
some  distance  from  Liverpool,  it  was  stipulated  by  the  sea 
carriers  that  they  were  not  to  be  liable  for  any  damage 
occasioned  by  the  negligence  or  fault  of  their  servants,  or, 
for  any  goods  booked  through,  beyond  the  sea  voyage.  One 
cask  of  goods  was  smashed  and  lost  at  Liverpool  at  landing, 
through  the  negligence  of  the  shipowners'  servants.  A  second 
cask  was  landed  in  good  condition  at  Liverpool,  but  was 
damaged  on  the  railway  journey.  Held  (1)  that  the  shippers 
were  Kable  for  the  stipulated  freight  of  cask  1  to  the 
terminus,  although  nothing  was  paid  for  carriage  of  it  by 
rail,  the  payment  for  such  carriage  being  jus  tertii  of  the 
shippers ;  and  (2),  following  Zum  v  S.-E.  Railway  Co.,  that 
sec.  7  of  the  Railway  and  Canal  Traffic  Act  did  not  apply, 
and  that  the  clause  of  exemption  from  liability  beyond  the 
shipowners'  own  part  of  the  journey  was  valid  as  regards 
cask  2.  Burns  v  The  Scientific  Boiler  Gleaning  Co., 
14,  286. 

Railway  and  steamship — Table  of  rates — Control  of  rates  by 
law  Court — Right  of  railway  to  disburse  and  recover 
shipping  charges. — Circumstances  in  which  held  that  a 
railway  company  was  entitled  to  recover  from  consignees 
of  goods  the  rates  entered  in  its  rates  books  in  respect  of 
goods  carried  by  it  for  the  consignees,  the  rates  being  within 
the  maximum  rates  fixed  by  law  for  the  class  of  goods 
carried,  and  that  the  Court  had  no  jurisdiction  to  inquire 
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into  the  reasonableness  of  such  rates;  further,  that  the 
company  was  entitled  to  recover  from  the  consignees  shipping 
charges  disbursed  by  it  in  the  ordinary  course  in  respect  of 
goods  carried  first  by  sea  and  thereafter  by  the  company's 
railway,  and  delivered  by  the  company  to  the  consignees, 
before  notice  to  stop  such  disbursements  was  given.  North 
British  Bailway  Go.  v  Somennlle  &  Co.,  17,  51. 

III.  Of  Goods— (e)  Measure  of  Damages. 

Charter-party — Breach  of  contract.  The  measure  of  damages 
in  a  breach  of  contract  is  a  question  for  a  jury  to  consider, 
with  the  view  of  awarding  what,  in  all  the  circumstances 
of  the  case,  may  compensate  the  party  injured ;  and  the 
rule  as  to  measure  of  damages  laid  down  in  the  English  case 
of  Hadley  v  Baxendale  is  not  the  law  of  Scotland.  MackiU 
&  Co.  V  Harrison  &  Co.,   1,   204. 

Damage  in  transit — Carriers  Act — Engravings  in  hooh — 
Chroma  lithographs. — Engravings  in  a  book,  mixed  up  with 
letterpress,  do  not  fall  within  the  Carriers  Act  so  as  to  make 
a  declaration  of  value,  if  above  £10,  a  condition  of  recover- 
ing damages  from  a  common  carrier.  Question  whether 
chromo  lithographs  are  "  pictures  "  or  "  engravings  "  in  the 
sense  of  the  Act.       Campbell  v  Pickford  &  Co.,  Gl,  124. 

Damage  in  transit — Liability  for  damage  or  full  value. — The 
liability  of  a  common  carrier  in  the  case  of  damage  to  goods 
in  transit  is  analogous  to  that  of  an  insurer,  and  he  is  merely 
liable  to  the  extent  of  the  damage  done,  and  the  owner  is 
not  entitled  to  refuse  the  goods,  at  least  if  they  are  not 
rendered  valueless,  and  sue  for  full  value.  Paul  <k  So7is  v 
Caledonian  Railway  Co.,  I,  290;  Hutton  v  North  British 
Railway  Co.,  1,  290. 

Dam,age  in  transit — Injury  on  qua/y— Negligence  in  v)are- 
hoiising. — In  an  action  at  the  instance  of  the  consignees  of 
goods  against  the  shipping  company  which  had  carried  them, 
for  damages  in  respect  of  breach  of  the  contract  of  safe 
carriage,  in  which  it  was  found  (1)  that  the  sailing  conditions 
constituted  a  special  contract  between  the  parties,  and  (2) 
that  the  contract  was  for  carriage  to  the  pursuers  and 
included  delivery  to  them  at  their  premises,  so  that  the 
goods  were  in  transit  when  the  damage  occurred  to  them 
at  the  shipping  company's  shed,  h.eld  that  the  company's 
warehouse  was  insufficient  to  secure  the  goods  of  the  pursuers 
against  the  invasion  of  the  tide,  that  the  defenders  were 
negligent  in  depositing  them  there  in  the  knowledge  that 
previous  high  tides  had  entered  the  warehouse,  and  that 
they  were  liable  for  the  loss  which  had  been  sustained. 
Maclay  <fe  Co.  v  Carron  Co.,  18,  ."544. 

Damage   in   transit — Special   notice    of   purpose   of   carriage 

Flowers  for  exhibition. — ^Where  chrysanthemum  blooms 
intended  for  exhibition  at  a  prize  show  were  injured  in  transit 
by  the  fault  of  the  carriers  (a  railway  company),  who  had 
special  notice  of  the  purpose  for  which  the  flowers  were 
consigned,  held,  in  assessing  the  damages,  that,  as  the  flowers 
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had  little  or  no  market  value  in  the  ordinary  sense,  the 
cost  of  production  and  loss  of  the  chance  of  gaining  prizes 
must  be  taken  into  account.  Beiaant  v  Caledonian  Baihvay 
Co.,  18,  358. 

Damage  in  transit — Carriers  Act — Glaus  photographic  negative 
above  £10  value — Examination. — A  photographer  sent  by 
railway  a  package  of  negatives  without  declaring  their  value, 
and  afterwards  claimed  £11  5s.  damages  for  the  alleged 
breaking  of  one  during  carriage.  Held  (1)  that,  in  the 
absence  of  examination  at  delivery  or  other  proof  of  injury 
to  the  package  during  transit,  the  ground  of  liability  was 
not  established ;  and  (2)  that,  in  respect  of  the  article  being 
a  glass  negative,  alleged  to  be  worth  more  than  £10,  for 
which  no  declaration  had  been  made,  the  Carriers  Act 
applied,  and  the  claim  was  irrelevant.  A  iickorn  v  Dundee 
and  Arbroath  Joint  Rnihiay  Co.,  20,   24. 

Loss  by  fire — Carrier  or  custodier — Goods  recently  landed  on 
qua;/. — Goods  were  shipped  by  the  pursuer  in  the  defenders' 
vessel,  to  be  conveyed  from  Belfast  to  Glasgow,  and  to  be 
delivered  to  the  pursuer's  "  order  "  at  the  latter  port.  They 
arrived  on  Tuesday  forenoon,  and  were  stored  in  the  shed 
at  the  quay  of  Glasgow  set  apart  for  the  defenders'  traffic. 
Fire  broke  out  in  the  shed  between  Tuesday  night  and  Wed- 
nesday morning,  and  the  goods  were  burned.  In  an  action  by 
the  consignor  against  the  carriers  for  the  value  of  the  goods, 
held  that  the  goods  were  retained  by  them  as  carriers,  and 
not  as  storekeepers  ;  that  they  were  liable  to  pay  the  value 
of  the  goods  ;  and  that  there  was  no  mora  in  presenting 
the  order  for  delivery.     Gusker  v  Burns,  Gl,   109. 

Loss  of  patterns — ]Vo  market  value. — ^Where  a  parcel  of  costly 
and  specially  manufactured  patterns  had  been  destroyed  in 
course  of  transit,  held  that,  as  their  market  value  was  not 
ascertainable,  the  carriers  were  liable  to  the  pursuers  for 
the  amount  it  had  cost  them  to  produce  the  patterns.  Hadley 
V  Baxendale  commented  on.  Crossland  &  Sons  v 
Glasgow  and  South-Western  Railway  Co.,  7,   94. 

Loss  on  quay — Carrier  or  custodier — Rejected  goods. — A  ship- 
owner who  received  goods  for  carriage  under  sailing  con- 
ditions which  contained  certain  exceptions  from  liability, 
tendered  the  goods  to  the  consignee,  who  refused  them,  and 
the  shipowner  took  them  back  to  his  shed  at  the  wharf, 
where  they  went  amissing.  Held  that  the  exceptions  in  the 
sailing  conditions  still  applied  to  the  goods  and  freed  the 
shipowner  from  liability.  Melvin  Bros,  v  G.  d-  .7.  Burns, 
14,  126. 

Misdelivery — Sale — Low  market  price. — A  quantity  of  fish 
consigned  per  a  railway  company  was,  on  reaching  its  ter- 
minus, misdelivered  by  the  company,  and  subsequently  sold 
in  the  open  market.  Held  that  the  sender  could  recover 
from  the  railway  company  only  the  market  value  of  the 
fish  at  its  destination,  and  that  it  was  immaterial  what  the 
fish  originally  cost  him,  notwithstanding  that  the  market 
was  a  bad  one,  and  that  the  price  realised  was  much  less 
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than  he  alleged  he  had  paid.  Leaburn  v  Great  Forth  of 
Scotland  Railway  Go.,  3,  169. 
Misdelivery — Garrier  or  custodier — Package  "  to  he  left  till 
called  for." — In  an  action  of  damages  at  the  instance  of  the 
sender  of  a  box,  addressed  to  himself  "  to  be  left  till  called 
for,"  against  a  railway  company,  for  the  loss  of  the  box 
and  contents  through  its  having  been  delivered  to  a  person 
having  no  right  to  it,  held  that  the  defenders'  liability  as 
carriers  ceased  on  the  arrival  of  the  box,  and  thereafter  they 
were  only  custodiers  of  it,  and  not  bound,  in  the  absence  of 
suspicious  circumstances,  to  inquire  into  the  bona  fides  of 
any  person  claiming  delivery.  Nutt  v  Glasgow  and  South- 
western Railway  Co.,  3,  336. 

III.  Of  Goods-  (d)  Of  Animals. 

Gattle — Railway  by-laws — Just  and  rea'tonahle  conditions — 
Accident. — Where  a  railway  company  through  its  agent 
took  a  verbaJ  order  for  tiucks  for  the  forwarding  of  cattle, 
and  the  trucks  did  not  come  forward  through  an  unavoidable 
breakdown  on  the  main  line,  held  that  the  company  was  not 
liable  to  the  owner  of  the  cattle  for  the  damage  incurred 
by  lose  of  market,  a  condition  in  their  published  by-laws 
that  they  did  not  undertake  to  deliver  cattle  for  particular 
markets  unless  they  specially  agreed  in  writing  to  do  so  not 
having  been  waived.  Stephen  v  North  British  Railway 
Go.,  5,  328. 

Gattle — Owner's  risk  note — Knowledge  of  alternative  rate — Just 
and  reasonable  conditions. — Where  a  cattle  owner  himself 
signed  a  contract  for  the  carriage  of  cattle  by  railway, 
which  bore  that  there  were  alternative  rates  for  the  carriage, 
held  that  he  was  barred  from  showing  that  he  did  not  know 
of  the  alternative ;  further,  that  neither  the  entire  exemption 
of  the  railway  from  liability  for  injury  to  the  goods,  nor 
an  averment  that  there  was  injury  from  a  wilful  breach 
of  the  railway  company's  regulations  by  its  servants, 
overcame  the  presumption  that  the  terms  of  carriage  offered 
were  just  and  reasonable,  being  below  the  statutory 
maximum.  Cargill  v  Great  North  of  Scotland  Railway 
Go.,  17,  109. 

Gattle — Owner's  risk  contract — Failure  to  deliver — Insufficient 
loading  ba/nk. — A  railway  company  agreed  to  convey  certain 
cattle  from  Oban  to  Dunblane,  and  the  cattle,  having  arrived 
at  Dunblane  late  at  night,  were  discharged  from  the  trucks 
on  to  an  unfenced  loading  bank.  A  number  escaped,  and 
were  got  on  the  railway  line  next  day  some  miles  off,  and 
deteriorated  in  value.  Held  in  an  action  for  freight  (1) 
that  the  railway  company  were  not  entitled  to  recover  the 
charges  for  the  carriage  of  the  cattle  in  respect  that  they 
failed  m  delivery,  and  (2)  that  the  conditions  in  the  special 
contract  for  carriage  at  the  owner's  risk,  providing  that 
the  railway  company  were  only  to  be  liable  for  loss,  mis- 
delivery, &c.,  in  the  event  of  the  "wilful  misconduct"  of 
their  servants,  were  not  pleadable  in  answer  to  the  defence 
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of  non-delivery.  Also  held  in  a  counter  action  for  damages 
that  the  consignor  was  entitled  to  £10  damages  in  respect 
of  the  deterioration  of  the  cattle.  Galedoniwn  Railway 
Co.  V  M'Gallum,  19,  159. 

Cows— Owners  risk  note— Just  and  reasonable  conditions- 
Delay. — Held  that  a  contract  of  carriage  stating  that  there 
were  alternative  rates  for  carriage  of  animals,  though  not 
stating  the  advantage  to  the  consignor  of  the  lower  rate, 
was  just  and  reasonable,  to  the  effect  that  the  defenders  were 
not  liable  for  delay  in  the  carriage  of  a  truckful  of  cows 
through  a  mistake  of  the  carriers'  servants.  Whiteford  v 
Caledonian  Railway  Co.,  7,  203. 

Dog — Owner's  risk  note — Loss  in  transit — Limit  of  value. — 
Where  a  valuable  dog  was  carried  by  a  railway  company, 
upon  a  signed  contract,  at  the  owner's  risk  unless  where  loss 
was  due  to  the  company's  servants,  and  the  dog  was  lost 
through  their  fault,  held  that  the  company  was  responsible 
for  the  value  of  the  dog,  though  beyond  the  limit  mentioned 
in  the  contract.  Falconer  v  Caledonian  Bailwav  Co., 
1,  130. 

Doff — ./unt  and  reasonable  conditions  in  contract — Loss  in 
transit. — The  owner  of  a  valuable  dog  delivered  it  to  a 
railway  company  for  conveyance  from  Irvine  to  London. 
He  signed  a  contract  note  in  which  it  was  declared  that 
the  company,  not  being  common  carriers  of  animals,  would 
uot  be  responsible  for  any  loss  of  them  except  upon 
proof  of  neglect  or  default  of  the  company  or  their 
servants  ;  nor  in  any  case  beyond  £2  each  for  dogs, 
unless  a  higher  value  were  declared  and  5  per  cent,  paid 
upon  the  excess  value  declared.  The  dog  was  lost  in  transitu. 
Held  (1)  that  the  terms  of  the  contract  note  were  not  "  just 
and  reasonable  "  within  the  meaning  of  sec.  7  of  the  Eailway 
and  Canal  Traffic  Act,  1854,  and  it  was  accordingly  null  and 
void;  and  (2)  that  the  dog  having  been  lost  through  the 
neglect  or  default  of  the  railway  company  or  their  servants, 
the  company  were  responsible  for  its  full  value.  Wales  v 
Glasgow  and  South-W estern  Railway  Co.,  7,  144. 

Dog — Loss  in  transit. — A  valuable  dog  was  sent  by  railway  to  a 
particular  address,  and  on  arriving  at  the  station  was 
entrusted  to  a  man,  not  a  railway  servant,  to  deliver. 
Througli  his  carelessness  the  dog  escaped  and  was  lost.  Held 
that  there  was  negligence  on  the  part  of  the  railway  company 
rendering  them  liable  in  damages  to  the  owner  of  the  dog. 
Thorbu/rn  v  Glasgow  and  South-Western  Railway  Co., 
9,  367. 

Homing  pigeon — Loss  in  transit. — Circumstances  in  which  held 
that  a  railway  company  was  liable  for  the  value  of  a  homing 
pigeon  which  had  been  sent  by  their  fault  to  a  wrong  address 
and  thereby  lost.  M'Crorie  v  Glasgow  and  South-Western 
Railway  Co.,  7,  65. 

Horse — Defect  of  fastening. — Held  that  where  a  railway  company 
supplied,  to  fasten  a  horse  in  one  of  their  trucks,  a  rope 
which  was  not  sufficient  for  the  purpose,  and  the  horse,  no 
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restiveness  having  been  proved,  broke  the  rope  and  was 
injured,  the  company  were  liable  in  damages.  Dunbar  v 
Caledonian  Eailway  Co.,  2,  410. 
Horse — Inherent  vice — Bepetition  of  carriers'  outlay. — A  tired, 
excited  colt  being  carried  by  rail  became  restive,  fell 
down  in  its  horse-box,  and  injured  itself.  It  was  removed 
from  the  box,  and  the  owner  was  asked  to  take  charge  of  it, 
but  refused.  The  railway  company  thereafter  having 
incurred  expense  in  keeping  and  doctoring  it,  held  that  they 
were  entitled  to  repayment.  North  British  Eailway  Go.  v 
,         Tod,  9,  326. 

Horse — Owner's  risk  note — Alternative  rates — Reasonable  con^ 
ditions — Loss  in  Pransit. — A  horse  was  carried  by  a 
railway  company  under  a  special  contract,  signed  by 
the  consignor,  which  stated  that  the  company  had 
two  rates — one  the  ordinary  rate  when  they  took 
the  ordinary  liability  of  carriers,  the  other  a  reduced 
rate  for  carriage  at  the  owner's  risk — and  that  the  horse 
being  carried  at  the  reduced  rate,  the  company  would  not  be 
responsible  for  loss  or  damage  of  the  horse  on  the  railway. 
The  consignor  averred  that  he  was  unaware  of  its  terms. 
Held,  on  proof  that  the  difference  between  the  two  rates  was 
25  per  cent.,  and  that  the  consignor  was  intelligent  and  could 
read,  that  the  condition  was  just  and  reasonable,  that  the 
consignor  must  be  taken  to  have  known  the  higher  rate, 
and  that  the  company  were  protected  by  the  special  contract 
from  liability  for  the  horse's  death  in  transitu.  Bradley  v 
North  British  Eailway  Co.,  4,   152. 

Horse — Owner's  risk  note — Negligence  of  servants — Damage  in 
transit. — Where  a  railway  company  offered  to  carry  goods 
at  the  owner's  risk  for  a  smaller  charge  than  that  which 
their  Act  sanctioned,  held  that  the  company  was  protected 
against  a  claim  for  injury  to  the  goods  through  the  negli- 
gence of  their  servants  by  a  signed  note  in  which  the 
customer  agreed  that  they  should  be  carried  at  his  risk, 
knowing  that  he  might  select  the  higher  rate  and  be  insured 
by  the  ordinary  carrier's  liability.  Sprott  v  North  British 
Railway  Co.,  8,  3"47. 

Horse — Owner's  risk  note— Reference  to  time  table — Complete 
exclusion  of  liability  in  alternative  conditions. — Opinion 
that  an  owner's  risk  note  which  did  not  refer  to  conditions 
in  the  time  table  did  not  incorporate  them;  and  that  where 
conditions  of  carriage  alternatively  at  owner's  or  carrier's 
risk  excluded  alike  the  carrier's  liability  for  the  carriage  of 
a  horse,  they  were  not  "  just  and  reasonable  "  in  the  sense 
of  17  &  18  Vict.  cap.  31.  North  British  Railway  Co.  v 
Tod,  9,  326. 

Horse — Owner's  risk  contract — Through  carriage — Title  to  sue 
for  freight.— Held  that  the  delivering  company  in  the 
carriage  of  goods  over  several  railway  lines  under  a  through 
contract  was  entitled  to  sue  the  consignee  bound  to  pay 
freight,  who  was  also  owner  of  the  goods  carried  (horses), 
for   the   freight.        Circumstances   in   which   held   that    the 
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terms  of  the  consignment  note  at  a  reduced  rate  in  con- 
sideration of  the  owner  taking  the  risks  of  carriage,  and 
signed  for  him  by  the  sender,  precluded  a  claim  for  the 
value  of  a  horse  killed  in  transitu.  Caledonian  Railway 
Co.  V  Young,  18,  216. 

Hor&e — Railway — Contractual  limitation  of  liability — Un- 
authorised  sale  after  transit  long  over. — A  horse  exceeding 
£50  in  value  was  consigned  for  carriage  by  rail  without 
declaration  of  value  beyond  that  amount,  upon  a  contract 
declaring  that  the  company  would  not  be  "  responsible  in 
any  case  for  a  greater  amount  for  loss,  injury,  or  delay  of  or 
to  any  such  quadruped  .  .  .  beyond "  £50  "  unless  a 
higher  value  be  declared  at  the  time  of  delivery  to  the  com- 
pany and  a  percentage  of  1|  per  cent,  paid  upon  the  excess 
value  so  declared."  The  horse  at  the  journey's  end  was 
found  to  be  severely  injured,  and  the  owner  refused  to  accept 
delivery  from  the  carriers,  who  thereupon  put  it  to  livery 
"  at  the  risk  and  expense  of  whom  it  may  concern."  The 
railway  company  two  months  afterwards  took  the  horse 
out  of  livery  and  sold  it  privately,  without  previous  com- 
munication with  the  owner  or  any  advertisement.  Held 
that  the  railway  company  had  unlawfully  appropriated  the 
horse,  and  were  liable  to  the  owner  in  its  value  as  they 
received  it  (being  £70) — the  limitation  of  liability  in  the 
contract  of  carriage  not  applying  after  the  transit  was  over. 
Dalgety  Bros,  v  Caledonian  Railway  Co.,  19,  354. 

Horse — Special  contract — Loss  in  transit — Exioenses. — In  an 
action  against  a  railway  company  at  the  instance  of  the  owner 
of  a  horse  which  had  died  from  injuries  received  during 
transit  by  rail,  the  defenders  pleaded  that  under  their  way 
bill  they  were  to  be  responsible  only  on  proof  of  neglect  or 
default.  It  appeared  from  the  evidence  that  the  horse, 
which  was  tied  up  in  the  usual  fashion  in  a  horse-box,  during 
transit  had  probably  chewed  the  rope  by  which  it  was 
fastened,  and  having  thus  partially  set  its  head  free  was 
enabled  to  do  itself  injury.  Held  (1)  that  the  defenders 
were  not  liable  in  damages  for  the  injuries  so  caused;  (2) 
that  the  condition  specified  in  their  way  bill  fell  to  be 
disregarded,  under  sec.  7  of  the  Railway  and  Canal  Traffic 
Act,  as  unreasonable;  and  (3)  that  in  these  circumstances, 
and  as  they  were  succeeding  on  a  point  not  specifically 
averred  on  record,  they  ought  only  to  get  modified  expenses. 
Roy  V  Caledonian  Railway  Co.,  10,  39. 

Sheep — Owner's  risk  note — Conditions  on  hack. — M  forwarded 
sheep  by  rail  and  signed  an  owner's  risk  forwarding  note, 
which  bore  on  its  face  a  reference  to  conditions  printed  on 
the  back.  Held  that  he  was  bound  by  them,  although  he  did 
not  know  of  their  existence.  Minty  v  Highland  Railway 
Co.,  4,  306. 

Cfish  Order.     See  Assignation,  Ship. 

Casualty.     See  Sheriff  III.,  Superior  and  Vassal. 
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Cattle.  See  Caeeiask  III.  {d).  Hiring  L,  IV.,  Inteediot,  Reparation 
I.,  II.,  Sale  III.,  Winter  Herding. 

Cautionpy,  See  also  Agency,  Assignation,  Bankruptcy,  Bill 
OF  Exchange,  Debts  Reooveey  Act,  Election,  Exbcutry, 
Expenses,  Jurisdiction  II.,  Lease  VIII.,  Police  IV.,  Pre- 
scription,  Process  IV.,  VIIL,  Small  Debt  Acts,  Stamp. 

Discharge — Conditional  discharge  of  principal  under  trust  for 
creditors. — ^A  and  B  were  bound  as  cautioners  in  a  bank 
credit  bond  with  and  for  the  benefit  of  C,  who  granted  a 
trust  deed  for  her  creditors.  The  bank,  on  receiving  a 
dividend,  discharged  its  claim  "  as  against  the  truster,"  and 
on  demand  received  the  balance  from  A,  who  demanded 
contribution  from  B.  B  pled  that  the  bank's  discharge 
of  C  discharged  B ;  but  held,  on  a  construction  of  the  dis- 
charge and  of  the  trust  deed,  which  provided  that  accession 
to  it  should  not  discharge  cautioners,  that  B  must  contribute, 
not  being  discharged  by  the  conditional  terms  of  the  docu- 
ments.    Neil's  Trustees  v  Neil,  16,   119. 

Discharge — Failure  to  disclose  material  facts — -Mora — Guarantee 
for  composition  to  creditors — Unconcluded  composition 
contract. — Held  that  a  letter  of  guarantee  for  part 
of  a  composition  to  creditors  was  invalid  or  dis- 
charged, on  the  grounds  (1)  that  at  the  time  it  was  granted 
no  concluded  contract  of  composition  had  been  entered  into 
between  the  insolvent  and  his  creditors,  nor,  indeed,  had  the 
insolvent  signed  any  offer  or  other  writing  relating  to  a 
composition  ;  (2)  that  material  facts  were  not  disclosed  to 
the  cautioner ;  and  (3)  that  the  holders  of  the  letter  unduly 
delayed  intimation  to  the  guarantor  that  the  insolvent  had 
failed  to  pay  the  instalment  guaranteed.  Barr,  Carstairs, 
cfc  Hunter  v  M'Fadyem,  14,  118. 

Discharge — Giving  time. — ^A  cautioner  for  a  trade  debt  in  which 
the  customary  term  of  payment  was  three  months  from  the 
order  was  held  [rev.  Sheriff-Substitute)  not  to  be  discharged 
by  the  creditor's  delaying  to  claim  against  him  for  nearly 
twenty  months,  or  by  his  having  lodged  a  claim  for  the  debt 
with  the  trustee  under  a  private  trust  deed  granted  by  the 
debtor.  Opinion  that  delay  in  enforcing  payment  could  not 
be  characterised  as  "  giving  time."  Raimes  cfc  Co.  v  M'Laren, 
G2,  70;  3,  410. 

Discharge — Giving  time — Taking  bills. — In  regard  to  the  release 
of  a  cautioner  by  giving  time  to  the  debtor  without  his 
consent,  there  is  a  distinction  between  obligations  prestable 
at  a  definite  time  or  having  a  precise  term  of  performance, 
and  those  which  are  indefinite  in  that  respect.  In  the  latter 
class  of  cases,  only  a  respite  which  is  excessive  and  contrary 
to  mercantile  usage  releases  the  cautioner.  Edwards,  Bruce, 
&  Milne  v  Milne,  G2,  75. 

Discharge — Giving  time  on  hill  debt — Cautioner's  knowledge. — 
Held,  in  an  action  by  the  holder  of  a  bill  against  an  accom- 
modation party  to  it,  that  such  a  party  might  plead  the 
ordinary  equities  of  a  cautioner  if  the  holder  knew  of  the 
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accommodation,  and  that  tliat  party's  mere  knowledge  (with- 
out his  assent)  of  a  transaction  whereby  the  holder  gave  time 
to  the  principal  debtor  did  not  exclude  him  from  pleading 
implied  discharge.  Bank  of  Scotland  v  Macfarlanes,  2,  243. 
Discharge — Supervision — Disclosure — Bank  agent. — Where  a 
bank  agent  of  drunken  habits,  known  to  the  bank,  was 
continued  in  their  employment,  and  made  losses  by  im- 
proper advances,  and  no  notice  was  given  to  his  cautioners 
at  the  date  of  their  bond,  or  afterwards,  either  of  his  habits 
or  his  transactions,  the  cautioners  were  assoilzied  in  an 
action  by  the  bank  against  them  on  the  bond.  Ohservaticms 
on  a  bank's  duty  to  its  agent's  cautioners.  Town  and 
County  Bank  v  Craighead,  &c.,  11,  322. 

Discussion — Cautioner  in  executry. — The  8th  section  of  the  Mer- 
cantile Law  Amendment  Act,  1856,  which  enacts  that 
cautioners  shaJl  not  be  entitled  to  the  benefit  of  discussion, 
does  not  apply  to  cautioners  for  an  executor  in  a  confirmation. 
Watt  V  Bichmond's  Executors,  Gl,  241. 

I  in-probative  guarantee — Privileged  writ. — Held  that  a  letter  by 
a  dairyman  and  others  purporting  to  guarantee  advances  by 
a  draper  to  a  pawnbroker  was  not  in  re  mercatoria,  and 
being  neither  holograph  nor  tested  was  improbative,  and,  in 
the  absence  of  rei  interventus,  not  binding.  Copland  v 
Campbell,  1,  113. 

Letter  of  guarantee  for  goods  supplied — Appropriation  of  pay- 
ments.— Held  that  a  letter  of  guarantee,  when  goods  were 
sent  on  the  faith  of  it,  was  good  as  regards  the  price  of  these 
goods,  though  there  ensued  negotiations,  which  were  never 
completed,  as  to  a  letter  of  guarantee  in  fuller  terms  for 
the  future.  A  payment  of  money  by  the  debtor,  which  was 
not  specially  appropriated,  held  to  apply  to  the  guarantee 
account,  and  credited  accordingly,  though  further  supplies 
of  goods  were  evidently  furnished  on  the  faith  of  it.  Hitch- 
cock, Williams,  &  Go.  v  Symington,  8,  334. 

Septennial  limitation — Cautioner  for  rent. — Held  that  a 
cautionary  obligation  in  the  body  of  a  sixteen-year  lease 
for  due  payment  of  the  first  five  years'  rent,  and  a  minute 
by  the  cautioner  endorsed  on  the  lease  granting  a  cautionary 
obligation  for  the  sixth  year's  rent,  but  not  expressly  an 
extension  of  the  earlier  one,  were  separate  cautionary  obliga- 
tions, and  that  each  fell  upon  the  expiry  of  seven  years  from 
its  date,  and  not  from  the  date  of  a  rent  payment  becoming 
due.       Brown  v  Waddell,  19,  298. 

Surety  for  discharge  of  an  office — Redelivery  of  bonds.— A 
cautioner  for  the  good  conduct  of  a  canvasser  and  agent 
was  held  not  entitled  to  get  up  his  bond  of  caution  soon 
after  the  close  of  the  principal's  employment.  Ba%rd  v 
Refuge  Assurance  Co.,  6,  187. 

Writ — Subscription  of  bond — Mercantile  Law  Am,endment  Act, 
sec.  6.— Held  that  the  obligations  contained  in  a  bond  of 
caution  for  the  intromissions  of  a  collector,  which  was 
executed  by   the  cautioner   by   mark  before  attestmg  wit- 
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nesses,  could  be  enforced — the  bond  having  been  set  up  rei 
interventu — notwithstanding  the  enactment  that  such 
obligations  shall  be  in  writing  and  subscribed  by  the 
obligant,  otherwise  they  shall  have  no  effect.  Refuge 
Assurance  Go.  v.  M'Elroy,   11,   175. 

CessiO.     See  Bankruptcy  ;   also  Bastard,  Law  Agent. 

Charge. 

Alimentary  debt — Fain  of  imprisonment. — Held  that  in  a 
charge  for  payment  of  aliment  following  on  a  decree  in  the 
form  provided  by  the  Sheriff  Court  Extracts  Act,  1892,  it  was 
not  necessary  to  insert  "  under  the  pain  of  imprisonment " 
to  found  an  application  for  imprisonment  of  the  debtor. 
Gill  V  M'Currach,  11,  130. 

Alimentary  debt — Pain  of  imprisonment. — Objection  to  the 
competency  of  a  minute  craving  warrant  for  the  imprison- 
ment of  an  alimentary  debtor,  in  respect  that  he  had  not 
been  charged  to  pay  "  under  the  pain  of  imprisonment," 
but  "  under  the  pain  of  poinding,"  repelled.  Torbet  v 
Morrison,   18,   183. 

Omission  of  charger's  designation  from,  warrant. — In  a  suspen- 
sion of  a  charge  on  an  extract  protest  of  a  bill  of  exchange 
it  was  argued  that  the  address  of  the  charger  was  omitted 
from  the  protest  but  inserted  in  the  charge,  and  the  latter 
was,  under  the  Personal  Diligence  Act,  1838,  sec.  3, 
insufficiently  warranted;  suspension  refused.  Miller  v 
Edelshain,  7,  326. 

Chargring  Order.    See  Law  Agbncy. 

Chapter-Party.     See  Ship  ;  also  Agency,  Caeeier,  Stamp. 

CheckweigheP.     See  Mine. 

Cheque.     See  Bill  of  Exchange  V. ;   also  Contract,  Discharge. 

Child.     See  Aliment,  Bastard,  Parent  and  Child,  Sheriff  IV. 

ChuPCh.     See  also  Assessment,  Fiars  Prices,  Police  V.,  Sheriff  I., 
Slander, 

I.  Management,  page  122 

II.  Seat,  „  124 

III.  Assessment  for,  ,,  125 

IV.  Assessment  on,  ,,  127 

I.  Management. 

Banns — Fee — Overcharge. — Under  the  Act  of  General  Assembly 
of  1879  no  larger  fee  than  2s.  6d.  can  be  exacted 
for  proclaiming  banns,  although  the  proclamations  be  made 
on  one  Sunday.     M'Glure  v  Paxton  and  Others,  G2,  78. 

Beadles  dues — Parish  usage. — Circumstances  in  which  it  was 
held  that  a  uniform  custom  of  payment  by  tenants  of  dues 
to  a  parish  beadle  had  not  been  proved.  M'lntvre  v 
M'Eechnie,  Gl,  170. 
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Burial-ground — Petition  to  disinter — Title  to  sue — Parent  of 
illegitimate  child. — An  illegitiiuate  daughter,  forisfaiDiliated, 
died,  and  was  buried  by  friends  who  had  a  charitable  interest 
in  her.  Her  mother  afterwards  presented  a  petition  to 
the  Sheriff  to  have  tlie  body  disinterred  and  buried  else- 
where. To  this  petition  answers  were  lodged  by  the  parties 
at  whose  expense  the  burial  had  talien  place.  Held  that 
she  had  no  title  to  sue.     M'Gruer,  Petitioner,  15,  38. 

Ghiurchyard — Closing. — Circumstances  in  which  held  that  a 
churchyard  was  offensive  and  contrary  to  decency,  and 
ought  to  be  closed.    Ayr  Tcmn  Council,  Petitioners,  7,  196. 

Churchyard — Right  of  interment — Title  to  lairs. — Example  of  a 
writing  founded  on  by  the  pursuers  held  insufficient  to  in- 
struct a  title  to  sue  in  an  action  for  declarator  of  the  sole 
right  to  the  use  or  possession  of  lairs  in  a  parish  churchyard, 
and  for  interdict  against  certain  parties  using  or  interfering 
with  the  said  lairs.  Observations  on  the  nature  of  the  right 
of  interment  in  parish  churchyards,  and  of  the  requisites 
for  the  transference  thereof.  Heugh,  (&c.  v  Heritors  of 
Airth,  due,  19,  163. 

Conduct  of  service — Interruption  by  seatholder. — Circumstances 
in  which  it  was  held  that  a  dissenting  minister  and  kirk 
session  were  entitled  to  interdict  a  seatholder  from  distri- 
buting pamphlets  and  leaflets  on  controversial  subjects 
within  the  precincts  of  their  church,  and  causing  annoyance 
during  divine  service,  but  not  to  prevent  him  from  occupying 
his  seat.     Gardiner  v  Muii.ro,  5,  205. 

Heritors'  liability  for  working  charges. — Held  l^rev.  Sheriff- 
Substitute)  that  the  salaries  of  the  precentor,  session-clerk, 
and  church  officer,  and  the  fees  of  the  Synod  and  Presbytery 
clerks,  and  the  charges  for  church  cleaning,  lighting,  and 
heating,  in  use  to  be  paid  by  the  heritors  under  an  agree- 
ment between  them  and  the  kirk  session,  were  not  legal 
charges,  on  the  heritors,  and  that  the  agreement  might  be 
rescinded.       Stodart,  &c.  v  Lyell,  12,  40. 

Manse — Compulsory  purchase — Rights  of  heritors  and  minister 
— Application  for  a  new  manse  while  existing  mame  subject 
of  incomplete  sale — Ecclesiastical  Buildings  and  Glebes 
Acts— Lands  Clauses  Act,  1845,  sees.  90,  9,  67,  and  71.— 
A  railway  compa.ny  having  served  a  notice  to  treat  for 
a  small  part  of  the  lawn  of  a  manse,  and  having  agreed 
with  the  minister  and  heritors  to  take  the  wliole  subjects, 
under  sec.  90  of  the  Lands  Clauses  Act,  1845,  the  heritors 
agreed  to  sell  to  it  the  manse  subjects  at  a  certain 
price.  The  minister  also  agreed  to  accept  a  certain  sum 
as  compensation  for  personal  inconvenience,  in  addition  to 
the  amount  to  be  paid  as  the  value  of  the  manse  subjects. 
The  minister  then  brought  a  petition  before  the  Presbytery, 
seeking  to  have  the  heritors  ordained  to  provide  him  with  a 
manse,  the  first  deliverance  in  which  was  appealed  to  the 
Sheriff.  Held  that  the  petition  fell  to  be  dismissed,  m 
respect  that  there  was  an  existing  manse  in  the  parish, 
which  was  not  alleged  to  be  ruinous  or  dangerous.     Observed 
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that  the  heritors  are  in  no  sense  proprietors  of  the  manse, 
and  are  not  entitled  to  treat  with  a  railway  company  for 
the  sale  thereof.  Observed  further  that  the  minister,  as 
owner  under  disability,  has  no  right  to  bargain  with  a  rail- 
way company  either  for  the  price  of  the  manse  or  for  com- 
pensation for  disturbance,  except  in  terms  of  the  Lands 
Clauses  Act,  1845,  sees.  9,  67,  and  71.  Gordon,  <Sce.  v 
Glaxton,  18,  299. 

Minister's  incapacity — Assistant — Tacit  continuation  of  engage- 
ment.— The  Belhaven  Act  applies  to  quoad  sacra  as  well  as 
to  quoad  civilia  parishes.  An  arrangement  under  the  Bel- 
haven  Act  for  the  payment  of  an  assistant  during  the 
incapacity  of  the  minister,  though  limited  by  the  terms  of 
the  agreement  between  the  minister  and  the  managers  to 
one  year,  held  to  be  continued  after  the  year,  in  respect 
that  nothing  had  been  done  to  bring  it  to  an  end,  and 
particularly  nothing  had  been  done  with  the  sanction  of  the 
Presbytery  to  provide  for  the  performance  of  the  duties  of 
the  cure.  Observations  on  the  course  of  procedure  under 
the  Belhaven  Act.     Cameron  v  Scott  and  Others,  G2,  83. 

Quoad  sacra  parish — Collections — Poor. — The  heritors  of  a 
quoad  sacra  parish  have  no  title  to  sue  an  action  of  count 
and  reckoning  of  the  church-door  collections  against  the 
kirk  session  of  such  parish,  with  conclusions  for  payment  to 
themselves  or  the  kirk  session  of  the  civil  parish.  Chalmers 
Y  Milne,  Gl,  162. 

II.  Seat. 

Allocation — Singular  siicces-ior — Acquiescence. — In  an  action 
raised  by  two  heritors  for  a  judicial  division  and  allocation 
of  the  seats  in  the  parish  church,  held  that,  as  they  were 
singular  successors  of  heritors  who  were  present  or 
acquiesced  in  a  division  and  allocation  previously  made  by 
the  heritors  themselves,  they  were  not  entitled  to  demand  a 
judicial  allocation.  Mitchell  and  Weir  v  Barr  Heritors, 
3,  297. 

Allocation. — Procedure  in  petition  for  the  allocation  of  sittings  in 
a  parish  church  erected  in  1888  to  take  the  place  in  all 
respects  of  a  church  the  sittings  of  which  were  alloeated  in 
1826.     Govan  Heritors,  Petitioners,  6,  198. 

Disputed  right — Jus  tertii. — Held  that  a  label  affixed  to  a 
church  seat  by  A,  one  of  the  joint  occupants,  could  not  be 
removed  brevi  manu  by  B,  the  other  joint  occupant,  whether 
A  had  a  right  to  place  the  label  there  or  not.  Reid  v 
Ferguson,  9,   232. 

Heritor's  right  to  allocate  seats  among  his  tenants. — Obiter 
dictum  that  a  heritor,  as  trustee  for  himself  and  the 
parishioners  resident  on  his  estate,  is  the  person  to  determine 
their  respective  interests  in  parish  church  sittings  allocated 
to  the  estate,  and  that  unless  serious  objection  can  be  urged 
to  his  decision,  the  jurisdiction  of  Courts  of  law  is  excluded 
Peid  V  Ferguson,  9,  232. 
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Heritor's  right  temporarily  delegated  to  parishioner — Interdict 
against  occupation  by  parishioner  already  provided  for.' — 
The  pursuer  was  a  non-resident  heritor,  and  none  of  her 
tenants  required  the  use  of  the  sittings  in  the  parish  church 
allocated  to  her  lands.  She  gave  permission  to  another 
person  (a  heritor  in  the  parish,  and  an  elder  in  the  church, 
but  resident  in  an  adjoining  parish)  to  occupy  certain  of  the 
sittings  so  allocated.  The  defender — a  resident  in  the 
parish  on  lands  belonging  to  another  proprietor,  to  whose 
lands  certain  sittings  were  also  allocated  in  the  church,  and 
which  were  therefore  available  to  the  defender — asserted  a 
right  to  occupy,  and  did  occupy,  the  sittings  allocated  to 
the  pvirsuer,  to  the  exclusion  of  her  nominee.  In  an  appli- 
cation for  interdict,  held  that  the  defender,  having  a  right 
to  a  seat  elsewhere  in  the  church,  must  be  interdicted,  so 
long  as  he  had  that  right,  from  occupying  the  sittings  allo- 
cated to  the  pursuer  in  such  a  manner  or  to  such  an  extent 
as  to  exclude  or  interfere  with  her,  or  others  having  her 
authority,  in  the  full  use  and  enjoyment  of  the  sittings. 
Peebles  v  Jardine,  18,  310. 

Seat-letting. — ^A  parishioner  sought  to  interdict  another 
parishioner  from  occupying  a  certain  seat  in  the  parish 
church.  Held  that,  as  his  right  to  occupy  the  pew  had  been 
acquired  fraudulently,  he  had  no  title  to  sue  for  interdict. 
Dalgety  v  Booth,  6,  356. 

Whether  saleable. — Held  that  seats  in  a  landward-burghal  church 
are  not  extra  coiriTnercium.     Maehay  v  Wood,  4,  355. 

III.  Assessment  for. 

Church  repair — Disjunction  of  lands  quoad  sacra  tantum. — 
Held  that  lands  which  had  been  disjoined  from  one  parish 
and  annexed  quoad  sacra  tantum  to  another  remain  liable 
to  be  assessed  for  the  repair  of  the  church  of  the  parish 
from  which  they  have  been  so  disjoined.  Aitken  v  Waddell, 
5,  262. 

Church  and  manse  repair — Disjunction  of  lands  quoad  sacra 
tantum. — Lands  in  the  parish  of  Falkirk  were  disjoined 
therefrom  by  the  Court  of  Teinds  in  1724,  and  annexed 
quoad  sacra  tantum  to  the  parish  of  Slamannan.  The 
proprietor  of  certain  of  the  disjoined  lands  having  been 
assessed  by  the  heritors  of  Falkirk  for  the  maintenance 
of  the  church  and  the  manse  of  that  parish,  argued  that 
his  liability  for  such  maintenance .  had  been  transferred  to 
Slamannan.  Held  (1)  that  the  obligation  to  contribute 
to  the  maintenance  of  the  church  was,  at  the  date  of 
disjunction,  inter  civilia,  and  therefore  was  not  affected 
by  annexation  to  another  parish  quoad  sacra  tantum;  and 
(2)  following  Lord  Curriehill's  judgment  (acquiesced  m)  m 
Magistrates  of  Fortrose  v  M'Lellan,  that  the  obligation  to 
contribute  to  the  maintenance  of  the  manse  was  m  the  same 
position.     Aitken  v  Thomson,   5,   300. 

Manse  repair— Heritor's  liability  to  assessment—On  the  sale 
of  an  estate,  not  the  proprietor  at  the  date  of  imposing  the 
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assessment,  but  the  proprietor  at  the  date  of  passing  the 
resolution  to  repair  the  manse,  is  liable  to  pay  the  rate 
allocated  on  the  estate.  Webster  v  Hendrie  and  Graham, 
G2,  81. 

Manse  repair — Liability  of  heritors  foi-  cost  of  grates,  gas- 
fittings,  and  blinds. — At  a  meeting  of  heritors  to  consider 
the  state  of  the  manse  of  the  parish,  expenditure  for 
grates,  gasfittings,  blinds,  and  a  heating  apparatus  for  a 
bathroom  was  sanctioned,  and  an  assessment  levied  to  cover 
this  expenditure.  Held  that,  as  these  articles  were  not  such 
as  the  heritors  were  bound  to  supply,  they  were  not  entitled 
to  assess  for  the  cost  of  them.     Macfarlane  v  Watson,  7,  19. 

Ma.nse  repair — Heritor  not  on  roll  at  date  of  resolution  to 
huild. — Heritors  are  liable  to  be  assessed  for  the  expense  of 
repairs  on  a  manse  if  they  are  heritors  at  the  time  the 
resolution  to  assess  was  passed  by  the  heritors,  although 
not  heritors  when  it  was  resolved  to  build  the  manse. 
Lawrence  v  Bruce,  8,  202. 

Manse — Second  assessment  for  rebuilding. — Held  that  until  a 
new  manse  was  "  free,"  "  competent,"  and  "  sufficient  "  in 
terms  of  the  Act  1663,  cap.  21,  and  was  so  declared  by  the 
Presbytery,  the  heritors  were  liable  to  be  assessed  for  the 
expense  of  building  it  and  of  repairs  thereon,  although  in 
the  meantime  the  incumbent  had  got  possession  of  it,  and 
the  repairs  were  executed  thereafter,  the  first  assessment 
for  the  estimated  cost  having  proved  insufficient.     Lawrence 

V  Anderson,  8,  68. 

lie  pair  S'^Bxity  of  heritors'  clerk. — .Where  a  drain  running 
through  a  parish  glebe  burst  and  was  repaired  by  order  of 
the  heritors'  clerk,  held  that,  as  he  ordered  the  repairs 
without  taking  estimates  or  other  precautions  to  ensure 
economy,  he  must  bear  any  cost  which  was  excessive.     Scott 

V  Duff,  2,  442. 

Rejyairs — Excess  of  presbytery's  jurisdiction — Review  by  Sheriff 
— Ecclesiastical  Buildings  and  Glebes  Act,  1868. — Held 
that  the  Sheriff's  power  under  the  Ecclesiastical  Buildings 
and  Glebes  Act,  1868,  is  not  limited  to  the  inquiry  whether 
buildings,  &c.,  are  necessary,  but  that  he  is  entitled  to 
review  the  presbytery's  procedure  and  recall  acts  done  by 
them  ultra  vires.  A  presbytery  (by  a  judgment  which 
became  final)  ordained  heritors  to  execute  certain  repairs. 
On  a  petition  by  the  minister  averring  that  the  repairs  had 
only  been  partly  executed,  the  presbytery  refused  to  limit 
themselves  to  the  inquiry  whether  their  decree  had  been 
carried  out,  and  pronounced  a  second  decree,  ordering  repairs 
beyond  and  contrary  to  the  first  decree.  On  an  appeal 
by  the  heritors  to  the  Sheriff,  held  that  the  presbytery  in 
pronouncing  the  second  decree  acted  ultra  vires,  and  their 
decree  therefore  recalled.  Nairnes  v  Perth  Presbytery, 
die.,  14,  334. 

Repairs — Procedure — Appeal  to  Sheriff — Intimation — Ecclesi- 
astical   Buildings    and    Glebes    Act,    1868,    sec.    3. — Held 
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that,  to  be  valid,  an  appeal  under  this  section  must  not  only 
be  taken  within  twenty  days  after  the  deliverance  appealed 
against,  but  duly  intimated  to  the  presbytery  clerk  within 
the  same  period.     Nairnes  v  Perth  Preshytery,  14,  334. 

Repairs — Procedure — Intimation  of  appeal — "  Judicial  intima- 
tion " — Ecclesiastical  Bvildiitgs  and  Glebes  Act,  1868,  sec. 
3 — Citation  Amendment  Act,  1882,  sec.  3. — Held  that  the  in- 
timation to  the  presbytery  clerk  required  by  sec.  3  of  the 
Ecclesiastical  Buildings  and  Glebes  Act,  1868,  is  a  "  judicial 
intimation "  in  the  sense  of  the  Citation  Amendment  Act, 
1882,  sec.  3,  and  accordingly  that  the  posting  of  an  intima- 
tion by  registered  letter  on  the  last  day  allowed  for  intima- 
tion constituted  a  valid  citation,  even  although  not  received 
by  the  presbytery  clerk  till  the  following  day.  Nairnes  v 
Perth  Presbytery,  14,  334. 

IV.  Assessment  on. 

Exemption — Expense  of  laying  pareinent. — Held  that  the 
"  expense "  incurred  by  burgh  police  commissioners  in 
laying  a  pavement  in  front  of  a  church  was  not  an  "  assess- 
ment "  under  the  General  Police  Act,  1862,  and  consequently 
did  not  entitle  the  trustees  of  the  church  to  exemption  from 
payment  claimed  by  them  as  a  church  under  the  Act  37  k 
38  Vict.  cap.  20.  Coatbridge  Tovm  Covnr/l  v  Coatbridge 
Evangelical  Union  Church,  8,  203. 

Exemption — Burgh  rates — Exclusive  uxe  for  worship. — Churches 
found  to  be  used  for  other  purposes  than  public  religious 
worship,  and  so  not  exempt  under  37  &  38  Vict.  cap.  20,  sec. 
1.  Pollokshaws  Town  Council  v  Pollnk  United  Free  Church, 
&e.,  20,   280. 

Glebe — Tenant's  liability  in  poor  rates. — Held  that  a  tenant 
who  rents  the  glebe  of  a  parish  minister  as  an  agricultural 
subject  is  liable  in  poor  rates.     Gillanders  v  Helm,  Gl,  177. 

Manse — Owner. — Held  that  a  parish  minister  is  "  owner "  of 
the  manse  in  the  sense  of  the  212th  section  of  the  Police 
Act  of  1850,  and  as  such  is  liable  for  the  expense  of  laying 
down  a  footway  opposite  the  manse.     Brown  v  Lang,  4,  273. 

Manse  and  glebe — School  rates. — The  minister  of  a  parish  is  not 
liable  to  pay  school  rate  in  respect  of  his  manse  and  glebe. 
Eraser  v  Boyd,  Gl,  179. 

Parliamentary  manse  and  glebe — Poor  rates. — The  exemption 
of  parochial  clergymen  from  poor  rates  in  respect  of  their 
manses  and  glebes  applies  to  "  Parliamentary "  manses  in 
the  Highlands  and  Islands.     Ro.is  v  Webster,  Gl,  173. 

Churchyard.     See  Church,  Public:  Health  I.,  Sheriff  III. 

Citation.     See  Process  L;  also  Church,  Executor,  Jurisdiction  II. 

Civil  Imprisonment.     See  Imprisonment,  Meditatio  pug«. 

Clause  of  Relief.     See  Lease  IV.,  Superior  and  Vassal. 

Club.     See  Agency,  Title  to  Sub. 
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Coal.     See  Mine. 
Collector.     See  Agency. 
Colliery.     See  Mine. 
Collision.     See  KoAD,  Ship. 

Commercial  Traveller.    See  Agency. 
Commissary.     See  Exbcutry,  Jueisdiction,  Sheriff. 
Commission.     See  Agency,  Bankruptcy  III.,  Crime,  Process  V. 
Commissioners  of  Police.     See  Burgh,  Police. 
Commodate.    See  Loan. 

Common.     See  Buroh,  Servitude. 

Common  Interest  and  Common  Property.     See  also  Partner- 
ship, Eecompense,  Ship  I. 

Joint-proprietors — Expense  of  repairs. — Held  that  a  joint- 
proprietor  is  liable  for  a  proportion  of  the  necessary 
expenses  of  urgent  repairs  on  the  joint  property,  although 
incurred  without  his  consent.      Renrvie  v  M'Gill,  I,  158. 

Law  of  the  tenement — Lower  flat  projecting  beyond  main  front — 
Use  of  projection  not  obstructing  upper  lights. — The  street 
flat  of  a  tenement  of  shops  and  houses,  owned  and  occupied 
in  flats,  projected  beyond  the  street  front  of  the  upper 
flats,  and  the  occupier  placed  upon  the  projection,  above 
the  centre  line  of  the  joists,  a  sunshade  for  her  shop  in 
the  street  flat,  without  obstructing  the  light  of  the  upper 
flat's  windows.  In  an  action  by  the  owner  of  the  upper 
flat,  seeking  to  have  the  sunshade  removed,  held  that  he 
had  not  shown  any  right  to  such  an  order.  Paterson 
V  Lawson,  17,  56. 

Mutual  gable — Portion  of  gable  heightened  by  one  proprietor — 
Bight  of  other  proprietor  to  interfere. — B,  in  raising  her 
house  a  storey,  heightened  the  gable  between  her  house  and 
that  of  A.  The  original  gable  between  the  two  houses  was 
30  inches  thick,  but  the  new  portion  was  in  some  places  only 
9  inches  thick,  and  built  on  the  one  side  next  A.  A,  claiming 
mutual  right  with  B  to  the  gable,  sought  interdict  against 
B  finishing  the  portion  of  the  gable  added  by  B.  Held  that 
until  A  should  be  about  to  use  the  added  portion  she  had 
no  active  title  or  interest  to  interfere.  Faichney  v  Cameron, 
16,  283. 

Mutual  gable — Encroaching  facings — Restoration. — In  the 
rebuilding  of  a  house  the  proprietor  refaced  a  mutual  gable 
at  its  end  next  the  street  across  its  whole  breadth  in  the  style 
of  his  own  new  front  wall,  but  unlike  his  neighbour's.  Held 
that  this  was  an  encroachment  so  far  as  on  the  neighbour's 
side  of  the  centre  of  the  gable,  and  removal  ordered. 
M'Ainsh  v  M'Laren,   17,   172. 

Mutual  wall — Wall  incomplete  on  one  side — Adjustment  of 
contribution. — In   decerning  for  payment  to  a  prior  feuar 
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against  a  subsequent  neighbouring  feuar  of  half  the  cost 
ot  erecting  a  mutual  boundary  wall  in  terms  of  their  titles 
he./d  thai  the  defender  must  get  a  deduction  of  the  cost  of 
hmshmg  his  side  of  the  wall  in  the  same  style  as  the  other 
side.     Grewer  v  Hamilton,   16,  229. 

Mutual  wall—Reimbursement  for  mutual  division  wall— Debtor 
%n  and  date  of  paipnent.—Held  that  an  obligation  in  a  feu 
contract  to  pay  half  of  the  cost  of  a  garden  division  wall 
was  prestable  immediately  the  defender  acquired  his  feu 
that  the  defender  was  bound  to  pay  the  half  of  the  cost  of 
the  wall,  although  he  had  subsequently  sold  the  house  to 
another  party,  and  that  the  plea  of  aU  parties  not  called  was 
not  mamtamabie.     Rutherford  v  Renwick,   19,  310. 

Prtvate  street— Common  interest  in  proprietors'  barricade 
therezn — Right  to  repair  or  restore  barricade. — Under  the 
original  titles  a  street  was  directed  to  be  laid  out,  and  a 
barricade  or  palisade  erected  at  one  end  thereof  to  preserve 
Its  privacy,  the  expense  of  maintaining  which  was  declared 
to  be  a  real  burden  on  the  various  properties  in  the  street. 
One  of  the  gates  of  the  barricade  was  removed  in  the 
course  of  some  operations  in  the  street,  but  was  not  restored 
on  these  being  completed,  and  on  one  of  the  proprietors  of 
the  street  proceeding  to  do  so  at  his  own  expense,  an 
application  for  interdict  was  presented  against  him  by 
another  proprietor  ex  adverso  of  whose  property  the  barricade 
was  erected.  Held  (1)  that  each  of  the  properties  in  the 
street  being  bounded  by  the  edge  thereof  the  doctrine  of 
medium  filum  did  not  apply,  and  the  pursuer  had  no  pro- 
prietary right  or  interest  in  the  barricade;  (2)  that  the 
proprietors  had  a  common  interest  in  the  barricade,  and  each 
was  entitled  to  enforce  the  obligations  in  regard  to  it  con- 
tained in  the  titles  against  his  fellow-proprietors  in  the 
street;  (3)  that  it  was  immaterial  in  a  question  of  interdict 
that  the  residential  character  of  the  street  had  been  changed, 
and  the  other  obligations  in  the  titles  also  declared  to  be 
real  burdens  on  the  properties  had  been  abrogated;  and 
(4)  that  any  proprietor  was  entitled  to  repair  or  restore  the 
barricade  at  his  own  expense,  and  none  of  the  others  had 
any  right  or  title  to  prevent  him  doing  so.  Paterson  <&  Sons 
V  O'Reilly,  &c.,   16,  359. 

Right  of  proprietor  and  tenant  of  divelling-house  to  affix  brass 
plate  on  mutual  gate  without  consent  of  otlier  proprietor. — 
A  tenant  fixed  on  a  gate  entering  to  a  mutual  lane,  which 
was  the  principal  entrance  from  the  public  street  to  his 
and  another  dwelling-house,  a  brass  plate  containing  his 
name,  the  name  of  the  insurance  company  of  which  he 
was  district  superintendent,  and  the  amount  of  the  com- 
pany's fund.  He  had  the  consent  of  his  landlord.  The 
proprietor  of  the  other  house  objected  to  the  plate,  and 
took  it  off.  In  an  interdict  against  interference  with  the 
plate,  held  that  the  pursuer  was  entitled  to  fix  on  the 
gate  a  plate  intimating  his  name  and  profession,  but  not  to 
advertise  his  company  and  its  capital,  and  interdict  granted 
10 
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against  interference  with  a  plate  of  tlie  former  description. 
BarMey  v  Scott,  10,  23. 
Runrig  lands — Division — Foreshore. — Foreshore  ex  adverso  of 
lands  divided  as  runridge  cannot  be  made  the  subject  of 
an  action  of  division.  Traill  v  Scatter  and  Others,  G2,  441. 
Ship — Power  of  joint-owner  to  have  ship  sold. — By  the  law  of 
Scotland  the  owner  of  one-half  of  a  ship  has  power  to  insist 
on  its  being  brought  to  sale,  apart  from  the  right  of  any 
owner  to  sue  an  action  of  sett  and  sale,  unless  other 
co-owners  can  instruct  some  equity  to  the  contrary.  Button 
v  Hay  and  Others,  G2,  537. 

Company.  See  also  Building  Society,  Fbiendly  Society,  Industrial 
Society,  Jurisdiction,  Partnership,  Process  I.,  IV.,  VI., 
Sheriff  I.,  Title  to  Sub. 

Constitution — Unregistered  association  for  acquisition  of  gain. — 
Held  that  an  association  of  upwards  of  twenty  carriers,  con- 
stituted by  an  agreement  for  the  maintenance  of  mutual 
"  quarters  "  at  which  their  traffic  might  be  received,  was  a 
partnership  combined  for  the  acquisition  of  gain,  and,  being 
illegal  under  sec.  4  of  the  Companies  Act,  1862,  had  no  title 
to  sue.      Glasgow  Carrier.^'  Co.  v  Blair,  12,  159. 

Domicile  —  Registered  office  —  Jurisdiction  —  Service. — Circum- 
stances in  whicih  held,  in  a  case  brought  in  the  Sheriff  Court 
of  Lanarkshire  against  a  limited  company  which  had  its 
registered  office  in  England  and  no  office  of  its  own  in 
Lanarkshire,  that  the  Court  had  no  jurisdiction.  Question, 
whether  sec.  39  of  the  Companies  Act,  1862,  which  says  a 
limited  company  "  may  "  be  cited  at  its  registered  office,  is 
imperative  or  permissive.  Pearson  v  Maxim-Weston  Electric 
Co.,  Ltd.,  5,  3. 

Domicile — Registered  office — Jurisdiction.- — Circumstances  in 
which  held,  in  a  case  brought  in  the  Sheriff  Court  of 
Lanarkshire  against  a  limited  liability  company  having 
its  registered  office  in  England,  though  it  had  shops  in 
Lanarkshire,  and  the  contract,  made  in  England,  was  to 
be  performed  in  Lanarkshire,  that  the  Court  had  no  jurisdic- 
tion.    Balleni  v  Waterhury  Watch  Co.,  5,  381. 

TAquidation — Action  for  calls — Fraud. — Held  (1)  that  fraud 
may  be  a  relevant  defence  to  an  action  for  calls  prior  to  the 
liquidation  of  a  company,  but  it  requires  that  a  petition  for 
removing  the  defender's  name  from  the  register  should  be 
brought  in  aid  of  the  defence ;  and  (2)  that  after  liquidation 
fraud  is  not  a  relevant  defence.  M'Donald  Puncture-proof 
Tyre  Co.  v  Matthew,  II,  193. 

Liquidation) — English  liquidator — Caution — Mandatory. — Held 
that  where  an  English  liquidator  sists  himself  as  a  pursuer 
he  is  not  bound  to  sist  a  mandatory  or  to  find  caution  for 
costs  under  the  Companies  Act,  1862,  sec.  69.  M'Donald 
Puncture-proof  Tyre  Go.  v  Matthew,  11,   193. 

Liguidation — Proceeding  without  leave  of  supervising  Court — 
Compcvnies  Act,  1862,  sees.  87,  151, — Held  that  a  petition 
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under  the  Rivers'  Pollution  Act  of  1876  against  a  company  regis- 
tered under  the  Companies  Acts  (which  was  not  a  summary- 
complaint  against  some  official  of  the  company)  was  a  "  pro- 
ceeding "  in  the  sense  of  sec.  87  of  the  Companies  Act,  1862, 
and  having  been  presented  without  leave  of  the  Court 
supervising  the  company's  liquidation,  fell  to  be  dismissed. 
Lanark  Covnty  Council  v  Caledonian.  Mineral  Co.,  15,  11. 

Liquidation — Preference  of  costs — Feu-duty. — Held  that,  not- 
withstanding the  terms  of  sec.  144  of  the  Companies  Act, 
1862,  the  costs  incurred  in  the  liquidation  of  a  company, 
except  in  so  far  as  necessarily  incurred  for  preservation  of  the 
compajiy's  assets  and  for  the  superior's  benefit,  cannot  be 
held  to  have  priority  to  the  superior's  claim  under  a  feu- 
contract.  Marshall  v  Callander  Hydropathic  Co.  and 
Others,  1,  383. 

Membership — Conditional  application  for  shares. — Held  that  an 
applicant  for  shares  who  attached  to  his  application  the 
condition  "  if  capital  all  subscribed  for "  was  entitled  to 
repudiate  the  allotment  made  to  him,  in  respect  the  capital 
(partly  share  capital  and  partly  debentures)  of  the  company 
was  not  all  subscribed.  Swedish  Match  Co.,  Ltd.  v 
Seivwright,  5,  149. 

Compensatio  InjUPiaPUm.     See  Reparation  I. 

Compensation  of  Debts.  See  also  Assessment,  Bankruptcy  III., 
Debts  Recovery  Act  I.,  Industrial  Society,  Jurisdiction  II., 
Lease  IV.,  VII.,  IX.,  Process  VI.,  Retention,  Road  IV.,  Sale  I. 

Concursus  debiti  et  crediti — Partnership. — Circumstances  in 
which  held  that  a  company  against  which  arrestments  had 
been  used  at  the  instance  of  servants  of  its  employees  under 
a  fishing  agreement,  was  entitled  to  set  off  advances  made  by 
the  individual  members  of  the  company  to  its  employees  so 
as  to  extinguish  the  debt  due  by  the  company  to  them. 
Paterson  &  Co.  v  Machemie  and  Others,  G2,  82. 

Counter  claim — Illiquid  claims  under  mutual  contract. — Held 
that  an  illiquid  counter  claim  alleged  to  arise  out  of  a 
contract  which  was  never  fulfilled  as  a  whole  may  be  set  off 
against  a  claim  for  payment  for  performance  of  the  contract 
so  far  as  completed.      Marshall  v  Hutson  ds  Corbett,  8,  79. 

Liquid  and  illiquid. — Held  that  an  illiquid  claim  could  not  be 
pleaded  against  a  liquid  obligation  not  arising  out  of  the  same 
transaction.     Laivson  v  Fyffe,  8,  218. 

TAquid  and  illiquid. — Circumstances  in  which  held  in  an  action 
by  the  seller  of  an  estate  against  the  purchaser  for  the 
former's  agreed-on  proportion  of  the  grass  park  rents  for 
year  of  entry,  1898,  that  the  latter  was  not  entitled  to  re- 
tain therefrom  an  unascertained  proportion  of  the  stipend 
for  crop  of  year  1898.       Oliver  v  Blinkhorn,  16,  60. 

Poor  and  school  rates — Illiquid  claim  for  paupers'^  rents. — Held 
that  a  ratepayer  was  not  entitled  to  set  off  against  a  demand 
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for  poor  and  school  rates  a  claim  for  sums  wiiicli  lie  alleged 
to  be  due  to  him  by  the  assessing  authority  in  respect  of  the 
occupation  by  their  paupers  of  houses  Belonging  to  him,  where 
the  counter  claim  was  illegal  and  disputed.  K'ilbramdon 
Parish  Council  v  Easdale  Slate  Quarry  Go.,  15,  139. 

Truster  and  purchaser  from  trustee — Trust  for  creditors. — Held 
that  a  purchaser  of  goods  from  a  trustee  under  a  trust 
deed  for  behoof  of  creditors  cannot  plead  compensation  in 
respect  of  a  contra  account  incurred  by  the  truster  prior 
to  the  granting  of  the  trust  deed.  Craig  v  Gray's  Co., 
17,   113. 

Compensation  for  Improvements.    See  Lease  VII.,  IX. 

Compensation  for  Personal  Injuries.  See  Workmen's  Compensa- 
tion Acts  ;  also  Caeriage  I.,  Master  and  Servant,  Police, 
Reparation,  Road,  Slander. 

Compensation  for  Taking-  Lands  Compulsorily.    See  Property, 

Public  Health  III.,  Railway. 
Competent,  but  omitted.     See  Debts  Recovery  Act,  Process  VI. 
Competition.      See    Bankruptcy,    Executry,    Lease    V.,    Multjple- 

POINDING. 

Complaint.     See  Crime,  Process  II. 

Composition.     See  Bankruptcy  VIL,  Superior  and  Vassal. 

Compromise.     See  Contract. 

Compulsory  Sale  and  Powers.  See  Property,  Public  Health  III., 
Railway,  Sheriff  II. 

Computation  of  Time. 

Month — Close  Time  Act. — Held  that  "  month  "  in  the  Act  13 
Geo.  III.  cap.  54  means  a  calendar  month — the  meaning  of 
"month"  in  the  interpretation  statute  13  &  14Vict.  cap.  21. 
John  Farquharson,    1,   346. 

Condictio  Indebiti.     See  Repetition  ;  also  Assessment  I. 

Confirmation.     See  Executry,  Sheriff. 

Consideration.     See  Bankruptcy. 

Consigrnation.     See  Discharge,  Process  IV. 

Consistorial  Cause.     See  Husband  AND  Wife. 

Constable.  See  Police  I. ;  also  Master  and  Servant  IV.  Repar- 
ation I.,  III.  (b),  V, 
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Contract.  See  also  Agency,  Bankruptcy,  Bastaed,  Carriage, 
Cautionry,  Deposit,  Discharge,  Fishing,  Hiring,  Interest, 
Jurisdiction,  Law  Agency,  Lease,  Loan,  Master  and  Servant, 
Parent  and  Child,  Partnership,  Patent,  Police,  Process, 
Property,  Eetention,  Right  in  Security,  Sale,  School,  Ship, 
Specific  Implement,  Succession,  Superior  and  Vassal,  Title 
to  Sue,  Trade  Name,  Wager. 

I.  ImmoFal,  Impossible,  Unlawful  Contracts,  page  133 

II.  Implied  Contract,  „     137 
III.  Constitution,  Implement,  Nullity  of  Contracts— 

(a)  Constitution,                                    .  ,,     140 

(b)  Implement,  ,,     142 
(e)  Nullity,  ,,      144 

I.  Immopal,  Impossible,  Unlawful  Contracts. 

Immoral  contract — Fraud — Unlawful  2Jossession — Title  to  sue. — 
At  a  bird  show,  a  consolation  prize  having  been  offered  for 
the  best  bird  belonging  to  a  competitor  who  had  not  won  a. 
prize  at  an  open  show,  A,  who  had  not  won  any  such  prize, 
competed  with  a  bird  belonging  to  B,  who  had ;  and  B, 
having  removed  the  prize,  was  sued  by  A  for  delivery  of  it. 
Held  that  the  agreement  under  whidh  A  exhibited  B's  bird 
was  a  fraud,  and  that  the  Court  could  not  intervene  at  A's 
instance.      Woodrow  v  Jackson,   1,  316. 

Immoral  contract — Speculation  in  stock — Joint  speculators. — 
Held  that,  where  one  of  two  joint  speculators  paid  their 
broker  the  difference  against  them  on  a  speculative  transac- 
tion in  stock,  he  was  entitled  to  recover  a  share  of  the  loss 
from  the  otfher,  and  that  his  claim  was  not  obnoxious  to  the 
Act  8  &  9  Vict.  cap.  109.     Mollison  v  Noltie,  5,  48. 

Immoral  contract — Speculation  in  stock — Action  to  recover 
"  differences." — Held  that  transactions  in  "  differences  "  on 
the  Stock  Exchange  are  not  illegal,  and  can  form  a  subject 
of  action.     Denholm  v  Robertson,  5,  61. 

Immoral  contract — Sponsio  ludicra — Expenses  of  appeal  under 
horse-racing  rules. — Held  that  it  was  incompetent  to  recover 
in  the  Sheriff  Court  the  expenses  incurred  by  the  successful 
party  in  an  appeal  to  the  committee  of  a  racing  olub,  taken 
in  terms  of  the  rules  under  which  a  race  had  been  run. 
Paton  V  Machattie,  3,  422. 

Inuiioral  contract — Sponsio  ludicra — Quoiting  stakes. — Held  (1) 
that  the  Act  8  &  9  Vict.  cap.  109  does  not  apply  to  Scotland ; 
and  (2)  that  an  agreement  to  play  a  quoiting  match  for 
stakes  though  a  sponsio  ludicra  was  not  a  pactum  illicitum. 
Noble  V  M'Intyre  and  M'Ghee,  5,  199. 

Immoral  contract — Sponsio  ludicra — Action  to  determine  winner 
of  prize. — At  a  curling  match,  D,  who  had  ostensibly  the 
best  score,  was  alleged  to  have  been  disqualified  by  breach 
of  a  rule  of  the  game.  S,  having  the  next  best  score, 
claimed  to  be  winner,  and  sued  D,  who  had  possession  of  the 
prize  and  retained  it,  for  delivery.  Held  that  the  action, 
as  depending  upon  the  determination  of  rules  of  sport  to 
decide  who  was  the  winner  of  the  prize,  was  incompetent. 
Scott  V  Davis,  11,  351. 
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Immoral  contract — Sponsio  ludicra — Prize  at  auction  sale — Dis- 
qualified animal. — Held  (1)  that  an  action  for  payment  of 
a  premium  on  the  best  horse  sold  at  an  auction  was  com- 
petent, and  (2)  that  an  animal  privately  sold  on  the  ground 
after  being  removed  from  the  ring,  although  its  sale  vas 
entered  in  the  roup  roll  and  intimated  to  bidders  before  the 
auction  finished,  had  not,  as  regards  a  prize  competitiola, 
been  "  sold  by  auction,"  but  must  be  treated  as  "  with- 
drawn."      Lawrie  v  Siggar  Auction  Mart  Co.,  13,  87. 

Immoral  contract — Sponsio  ludicra — Hwse  racing — Disqualified 
horse. — A  class  race  was  advertised  by  a  local  trotting  club 
for  horses  having  no  better  record  than  2.35  minutes  for  a 
mile.  The  pursuer  entered  for  the  race,  and  it  was  admitted 
that  his  horse  passed  the  winning  post  first  in  each  heat,  but 
the  committee  afterwards  refused  to  award  the  prize  to  the 
pursuer,  on  the  ground  that  the  horse  was  disqualified  by 
having  a  better  record  than  that  mentioned.  Held  that 
an  action  at  his  instance  against  the  club  for  recovery  of 
the  prize  was  incompetent,  in  respect  that  it  related  to  a 
sponsio  ludicra.      Harrison  v  Falkirk  Trotting  Club,  13,  89. 

Immoral  contract — Sponsio  ludicra — Horse  race — Decree  conform 
to  stewards'  award  under  rules. — Circumstances  in  whicli^ 
the  award  of  the  stewards  of  a  horse  race  was  given  effect 
to  by  decree  in  favour  of  the  stakeholder,  ordaining  repeti- 
tion of  the  prize,  which  had  been  paid  by  him  to  the  owner 
of  a  horse  which  they  afterwards  found  to  be  disqualified 
under  the  rules  binding  the  competitors.  Neilson  v  Toung, 
15,  300. 

Immoral  contract — Sponsio  ludicra — Ploughing  match — Dis- 
qualification of  ostensible  winner — Jurisdiction  of  Courts 
of  law. — ^At  a  ploughing  match  the  judges  awarded  the  first 
prize  to  a  person  whom  the  association  afterwards  (upon  a 
protest  lodged  by  another  competitor)  held  disqualified  by 
breach  of  the  rules  made  by  the  association  to  be  observed 
by  competitors.  Held  that  an  action  at  his  instance  against 
the  association  for  delivery  of  the  prize,  or  alternatively  for 
damages,  was  incompetent,  as  relating  to  a  sponsio  ludicra. 
Wilkie  V  Stanley  and  Kinclaven  District  Ploughing 
Association,  19,  361. 

Immoral  contract — Statutory  nullity — Sale  of  shares — "  Lee- 
man's  Act." — Held  that  a  sale  of  shares,  the  contract  note 
of  which  contained  neither  the  numbers  of  the  shares  nor 
the  registered  holder's  name,  was  void  under  30  Vict.  cap. 
20.     Harverson  v  Gerrard's  Executor,  1,  303. 

Impossibility  of  execution — Risk  of  contractor. — A  tradesman 
having  contracted  to  execute  certain  mason  work  and  it 
having  given  way,  held  that  he  was  not  entitled  to  maintain 
that  the  work  could  not  be  executed  as  contracted  for. 
Stevenson  v  Cuthbert  &  Co.,  4,  332. 

Impossible  contract — Carriage  of  imbecile  emigrant — United 
States  law  preventing  his  landing — Obligation  to  carry  back 
to  port  from  which  he  came. — Circumstances  in  which  it  was 


DIGEST  OF  CASES.  l35 

Contract:  Immoral,  Impossible,  Unlawful  Contrsiets— continued. 

held  that  an  enactment  of  the  United  States  ordaining  ship- 
owners to  carry  imbecile  and  pauper  emigrants  who  had  come 
with  their  vessels  back  from  New  York  to  the  ports  from 
which  they  came  could  not  be  enforced  in  this  country,  and 
was  complied  with  where  an  emigrant  whose  contract  was 
to  be  carried  from  Bremen  via  Glasgow  to  Philadelphia  was 
taken  back  only  to  Glasgow.     Wallace  v  Allans,  9,  174. 

Unlawful    contract — Agreement    to    stifle    judicial    inquiry — 
Essential  error. — Where  a  man,  connected  in  rumour  with 
the  death  of  a  child,  offered  in  writing  to  its  parents  a  sum 
in  oonsideratioo  of  their  trouble  and  suffering,  and  required 
secrecy  to  be  observed  as  to  the  transaction,  held,   in  an 
action  for  payment  of  the  sum,  (1)  that  a  plea  of  essential 
error  advanced  by  him  must  (following  Ritchie,  4  M.  292) 
be  repelled  as  irrelevant  for  want  of  specification,  and  (2), 
on  a  proof,   that  the  contract  was  not  void  as  an  illegal 
attempt  to  stifle  inquiry.       Gray,  dec.  v  White,  13,  79. 
Unlawful   contract — Local  weight — Multiple   of  pound. — While 
the  Weights  and  Measures  Act,  1878,  avoids  all  contracts  by 
local    or   customary   measures,    a   local   weight   which   is   a 
multiple  or  part  of  the  imperial  pound  is  lawful.    A  contract, 
therefore,  by  the  Aberdeenshire  hay  stone  of  22  lbs.  upheld, 
the  intention  to  deal  by  that  stone  being  proved.     Melvin 
V  Skene,  G2,  596. 
Unlawful  contract — Lottery. — A  tradesman  making  and  furnish- 
ing tickets  adapted  for  use  in  an  "  enterprise  sale "  cannot 
recover  the  price  of  them  from  the  keeper  of  the  salerpom, 
who    ordered   and    received   them.      M'Laren   v   M'Manus, 
G2,  105. 
Unlawful    contract — Lottery — Transfer    of    ticket — Delivery    of 
prize. — An  action  at  the  instance  of  a  person  who  alleged 
that  she  had  been  presented  with  a  lottery  ticket,  against 
the  original  holder,  for  the  delivery  of  the  prize  won  there- 
under, held  to  be  irrelevant.      Hamilton  v  Kirk,  16,  163. 
Unlawful  contract— Payment  by  "  ton  "  of  22J  cwt.—Held  that 
the  practice  of  paying  workmen  according  to  the   '  tons     of 
22i  cwt.  of  coal  each  put  out  by  them  was  not  contrary 
to  the  provisions  of  the  Weights  and  Measures  Act,  1878. 
Paterson  v  Provanmill  Goal  Co.,  4,  85. 
Unlawful  contract— Restraint  of  trade— Trade  union  benefit.— 
Held  that  where  the  main  objects  of  a  trade  union  are  m 
restraint  of  trade  it  is  an  unlawful  combination,  and  that 
an  action  by  one  of  its  members  for  enforcing  an  obligation 
to  pay  him  sick  money  is  therefore  incompetent.     Wood  v 
Engineers'  Society,  7,  321. 
Unlawful  contract— Restraint  of  trade— Trade  union— Interdict. 
—In  an  action  by  members  of  a  trade  union,  praying  the 
Court  to  interdict  certain  other  members  from  acting  as 
office-bearers  of  the  union  because  they  were  not  elected  m 
conformity  with  the  rules,  held  (1)  that  the  Trade  Union 
Act  of  1871  did  not  enable  Courts  of  law  to  enforce  obliga- 
tion  between   members,   and   (2)   that,   as   an   interdict,   if 
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granted,  would  invert  and  not  preserve  the  existing  con- 
dition of  matters,  it  was  inappropriate ;  and  action 
dismissed.  Observations  on  the  policy  of  the  law  anent 
trade  unions.     Maclean,  &c.  v  Pickett,  &c.,  11,  191. 

Unlawful  contract — Restraint  of  trade — Trade  union — Title  to 
sue  of  unincorporated  union — Agreement  between  union  and 
outsider  restricting  his  choice  of  workmen. — A  trade  union, 
registered  as  such  but  not  incorporated,  entered  into  an 
agreement  with  a  tailor  that  he  would  not  employ  workmen 
who  were  not  members  of  and  did  not  hold  a  credential  from 
the  union.  The  tailor  employed  a  workman  possessing 
neither  of  these  requisites.  Held  (1)  that  the  union,  not 
being  incorporated,  could  not  sue  in  its  own  name  an  action 
for  interdict  of  breach  of  the  agreement  and  for  damages, 
without  the  conjunction  of  its  trustees  or  authorised  office- 
bearers in  terms  of  the  Trade  Union  Act,  sec.  8 ;  and  (2) 
that  the  agreement  was  not  enforceable,  in  respect  that  it 
purported  to  restrain  the  manner  in  which  a  business  was 
to  be  conducted,  and  was  thus  invalid  at  common  law,  besides 
being  such  a  contract  as  is  unenforceable  by  sec.  4  of  the  Act 
between  members  of  a  trade  union,  and  a  fortiori  unenforce- 
able between  a  union  and  an  outsider.  International 
Tailors'  Machinists'  and  Pressers'  Union  v  Goldberg,  19,  312. 

Unlawful  contract — Tippling  Acts — Delivery  at  residence. — ^The 
relaxation  of  the  Tippling  Act  made  by  25  &  26  Vict.  cap.  38 
applies  only  to  spirits  delivered  by  the  seller  at  the  pur- 
chaser's residence,  and  not  to  spirits  taken  away  and  delivered 
for  domestic  consumption  there  by  the  purchaser  or  his 
servants.     Lees  v  Kilgour,  G2,  301. 

Unlawful  contract — Tippling  Act — Indefinite  payments — Pass- 
book.— Held  that  payments  made  by  the  debtor  during  the 
currency  of  a  passbook  account  for  groceries  and  spirits, 
without  any  special  appropriation  by  either  party,  fell  to 
be  applied  in  extinction  of  the  items  in  order  of  date;  con- 
sequently that  the  wtiole  of  the  debit  side  of  the  account 
was  extinguished  from  its  first  date  downwards  as  far  as 
the  items  of  debt  were  covered  by  the  payments,  and  nothing 
remained  due  or  open  for  inquiry  but  the  invoiced  items, 
being  those  last  in  date.  Hence  the  rule — Count  backwards 
from  the  close  of  the  account  as  many  items  as  amount  to 
the  unpaid  balance,  from  which  balajice  deduct  the  items 
occurring  in  this  part  only  of  the  account  which  are  struck 
at  by  tihe  Tippling  Act.  Waiters  and  Scott  v  Ness,  G2, 
303. 

Unlawful  contract — Tippling  Act,  20  Geo.  II.  cap.  40 — Pay- 
ments to  account. — ^A  grocer's  account  contained  a  number 
of  items  struck  at  by  the  Tippling  Act.  Partial  payments 
from  time  to  time  had  been  made,  leaving  a  balance  which 
was  less  in  amount  than  the  illegal  items  when  added 
together.  Held  that  the  creditor  was  not  entitled  to 
impute  the  payments  to  account  to  the  extinction  of  these 
items,  and  that  therefore  his  debtor  was  entitled  to 
absolvitor.      MacBonald  v  Macbean,  15.,  240. 
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Unlawful  contract — Tippling  Acts — Lease  of  fwrnished  dwelling- 
house  containing  liquois  for  consumption. — A  proprietor 
let  his  house  furnished  and  handed  the  tenant  the  key  of  his 
wine  cellar,  the  tenant  agreeing  either  to  replace  all  wines 
and  spirits  taken  by  him  out  of  the  cellar  or  pay  the  cost 
price  thereof.  In  an  action  by  the  landlord  to  recover  the 
cost  price  of  wines  and  spirits  taken  out  of  his  wine  cellar 
and  not  replaced,  the  defender  pleaded,  inter  alia,  that  as 
the  pursuer  held  no  certificate  or  licence  to  sell  excisable 
liquors,  the  transaction  was  illegal,  and  the  action  irrelevant. 
Held  that  the  action  was  not  irrelevant,  in  respect  that  (1) 
the  transaction  was  not  a  sale  within  the  meaning  of  the 
Revenue  and  Excise  Acts ;  (2)  even  if  it  was  a  sale,  no  licence 
was  required,  and  it  was  therefore  not  illegal ;  and  (3)  even 
if  the  transaction  was  a  sale,  and  contrary  to  the  statutes 
regulating  the  sale  of  excisable  liquors,  the  statute  only 
imposed  a  penalty,  and  did  not  render  the  transaction  null. 
Auchinvole  v  Morrison,  20,  120. 

II.  Implied  Contract. 

Agreement  to  increase  dividends  from  certain  profits — Liability 
on,  extinction  of  profits. — A  shipbroker  who  purchased  a 
share  of  a  vessel  for  a  friend  undertook  to  pay  him  certain 
percentages  beyond  the  dividend  on  the  share,  these  extra 
payments  to  be  made,  as  he  and  the  other  party  contem- 
plated, from  his  commissions  on  insuring  the  vessel.  Held 
that  these  extra  payments  were  to  cease  if  the  broker  ceased 
to  act  as  insurer.     Kerr  v  Ferguson,  Lamont,  <Ss  Co.,  3,  141. 

Bank  overdraft — Whether  right  to  overdraw  implied  from 
circumstances. — Held  that  a  bank  agent  is  not  liable  in 
damages  to  a  customer  whose  account  is  overdrawn  for 
refusing,  without  previous  notice  to  him,  to  honour  a  cheque 
which  he  has  drawn  on  the  account.  Jones  v  Graham,,  2, 
121. 

Carriage — Time  contract — Charter  party — Agent  and  principal. 

The  managing  owners  of  the  steamer  "  Fitzjames  "  were 

also  managing  owners  of  other  steamers,  and  contractors  on 
time  for  the  carriage  of  goods  by  sea.  A  contract  was  made 
in  the  form  of  a  charter  party  by  them  "  as  managing 
owners  of  the  'Fitzjames'  and/or  other  similar  suitable 
steamer  or  steamers"  for  the  carriage  during  tJhree  years 
of  a  given  amount  of  goods  per  annum.  In  an  action  of 
accounting  by  owners  of  the  "  Fitzjames,"  held  that,  on  a 
construction  of  the  contract,  these  owners  were  not  parties 
to  it,  such  contracts  being  beyond  the  capacity  of  a  single 
ship  and  the  mandate  of  the  managing  owners.  Machvnnon 
V  Burrell  &  Son,   1,   166. 

Children  as  servants— Wages.— ^ows  and  a  daughter  (of  full  age) 
claimed  wages  from  the  sequestrated  estate  of  their  father, 
for  whom  they  had  done  the  work  of  servants,  obtainmg 
from  him  board,  lodging,  and  pocket  money,  but  not  wages. 
As  to  wages  there  was  no  express  bargam,  the  father  when 
asked  for   them  having  from   time  to   time   given   general 
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assurances  that  he  would  consider  the  matter  later  on.  Two 
of  the  children  had,  at  their  father's  request,  refused  offers 
of  employment  outside,  and  stayed  on  to  assist  him  because 
he  said  he  needed  them,  and  hoped  to  make  it  as  good  for 
them  at  home.  Held,  after  a  proof,  that  the  children  had 
no  claim  in  law  for  wages  against  the  father  at  the  date  of 
the  sequestration.  Observations  on  Miller  v  Miller,  25  R. 
995.       Robertson's  Sequestration,  20,  309. 

Contract  by  advertisement — Bursary. — Held  that  a  candidate 
for  a  bursary  who  had  not  been  appointed  to  it  was  not 
entitled  to  sue  for  damages  on  the  ground  that  the  parties 
who  had  the  power  of  appointment  exercised  it  in  favour  of 
a  person  who  did  not  altogether  fulfil  the  conditions  under 
which  the  competition  was  held,  the  advertisement  of  the 
bursary  having  ofiered  it  only  subject  to  conditions  which 
left  them  free  to  choose  independently  of  the  competitive 
examination  which  was  held.  Martin  v  M'DougalVs 
Trustees,  1,  334. 

Daughter  as  housekeeper — Wages. — For  some  years  after  her 
mother's  death  a  young  woman  took  charge  of  her  father's 
house.  No  agreement  was  made  that  she  should  receive 
any  payment  for  her  services.  Held  that  she  had  no  claim 
against  her  father  for  wages.       Gray  v  Gray,  8,  124. 

Debt  collecting  association — Member's  liability  for  costs. — ^A 
trader  who  joined  a  debt  collecting  association  and  paid  the 
annual  subscription  held  not  liable  to  it  for  a  solicitor's 
account  incurred  in  recovering  a  debt  due  to  him,  beyond 
the  outlays  which  he  had  agreed  to  pay.  Kemp  &  Go.  v 
Robertson,  12,  189. 

Discount — Custom  of  trade. — Distillers  in  Glasgow  claimed  repay- 
ment in  name  of  discount  of  pajt  of  storage  dues  paid  by 
them  to  storekeepers  there.  An  agreement  for  discount  on 
the  dues  of  whiskies  stored  in  the  distillers'  names  existed, 
but  the  whiskies  of  the  latter  had  been  transferred,  ex  fcuiie 
absolutely,  to  certain  pledgees,  and  the  discount  claimed  was 
for  the  period  after  the  transfer.  It  was  proved  that  there 
was  not  in  Glasgow  a  general  usage  that  storekeepers  should 
allow  any  discount  to  distillers,  though  it  was  allowed  in 
many  cases.  Held  that  there  was  not  by  agreement  or  by 
the  custom  of  the  trade  of  tihe  Glasgow  bonded  warehouse- 
keepers  any  obligation  to  allow  discount  on  storage  dues 
after  the  transfer.    Mutter  v  Whyte  <&  Mackay,  9,  115. 

Discount — Storekeeper. — Held  that  no  obligation  on  a  storekeeper 
to  give  discount  was  constituted  by  the  mere  fact  that 
discoimt  had  been  previously  given  in  similar  cases,  and 
averments  that  such  discounts  had  invariably  been  allowed 
in  the  past  held  irrelevant.  Morris  v  Whyte  <k  Mackay, 
9,  111. 

Employment  of  burgh  fire  engines  without  burgh — Joint  or  joint 
and  several  liability. — Held  that,  where  burgh  fire  engines 
were  properly  engaged  at  a  fire  outside  the  burgh,  the  owner 
of  the  premises  was  liable  for  only  half  the  expenses,  looking 
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to  the  joint  liability  of  owner  and  occupier  imposed  by  the 
347th  section  of  the  Police  Act,  1862,  and  the  presumed 
equality  of  their  interests.  Perth  Police  Commissioners  v 
Gfi/ristie,  1,  340. 

Engineer's  fees  for  uncomjjleted  job. — Terms  of  contract  between 
a  railway  company  and  an  engineer  for  the  plans,  and  super- 
intending the  construction,  of  a  terminal  station,  which  were 
held  to  imply  an  obligation  to  continue  the  employment 
during  the  erection  of  the  station,  and  observations  on  the 
rights  of  parties  in  the  event  of  the  company  stopping  the 
contemplated  operations  and  repudiating  all  liability  to  the 
engineer.  Grouch  v  Glasgow  and  South-Western  Railway 
Go.,  G2,  109. 

Medical  officer  attending  person  in  poorhouse. — An  inmate  of  a 
poorhouse  was  found,  after  her  death,  to  have  means  which 
were  unknown  to  the  parochial  authorities  during  her  life. 
Held  (rev.  the  Sheriff-Substitute)  that  the  parochial  medical 
oflScer  who  had  attended  her  in  the  poorhouse  as  a  pauper 
was  not  entitled,  in  the  light  of  that  fact,  to  remuneration 
from  her  estate.    Lawrence  v  Jamieson's  Trustees,  2,  283. 

Newspaper  articles — Conditions  of  payment. — Held  that  a  news- 
paper is  not  bound  to  pay  for  contributed  articles,  if  at  all, 
until  they  are  published,  even  although  the  articles  have 
been  put  in  type  and  sent  to  the  contributor  for  revision. 
Muir  V  Outram  &  Co.,  11,  47. 

Ordination  of  priest.— Held  that  the  ordination  of  a  priest  in 
the  Roman  Catholic  Church  does  not  give  him  any  cml 
claim  against  his  ecclesiastical  superiors  for  aliment  or  for 
damages  on  the  ground  that  they  have  failed  to  supply  him 
with  ecclesiastical  work  with  its  usual  emoluments.  Edge- 
come  V  Eyre,  G2,   124. 

Personal  contracts-Doctor's  successor— N onrperformunce  of  per- 
sonal services  excused  by  illness.— Held  that  an  agreement 
by  a  medical  man  to  take  up  the  practice  of  a  deceased 
medical  man  and  to  carry  it  on  for  five  years,  paying  the 
widow  a  share  of  the  income,  was  subject  to  the  implied 
condition  that  his  health  should  permit  of  his  doing  so. 
MacEaild  v  Tannock,  8,  131, 

Personal  undertaking— Death  of  party— Beleotus  persona!.--S, 
being  tenant  of  a  farm,  agreed  to  assign  the  lease  and  give 
over  the  stocking  to  R,  provided  R  would  manage  the  farm 
and  give  S  board  for  the  rest  of  his  life.  R  having  died 
before  the  transfer  was  complete,  held,  in  a  competition 
between  S  and  R's  executor  for  the  stocking  that  S  could 
resile  and  retain  the  stocking.     Smtth  v  Etddell,  £,  273. 

Quantum  meruitr-Measurer's  fees  on  uncompleted  job.— A 
measurer  prepared  and  issued  to  tradesmen  measurements 
for  a  theatre,  having  agreed  to  perform  the  measurer  s  work 
on  the  proposed  building  for  IJ  per  cent,  on  the  fimshed 
cost  The  building  was,  for  various  reasons,  not  proceeded 
with  Held,  in  conformity  with  the  usage  of  trade  and  on 
evidence  quantum  meruit,  that  the  measurer  was  not  bound 
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to  wait  till  the  building  was  completed,  but  was  entitled 
to  present  payment  of  half  of  the  stipulated  percentage  on 
the  estimated  cost.  Rattray  v  Tuille,  G2,  107. 
liecognised  tarif—Ship  towage.— A  shipmaster  broke  an  agree- 
ment for  the  towage  of  his  ship.  Held  that  he  was  liable 
in  certain  higher  rates  allowed  by  a  published  tariff  recog- 
nised on  the  river  he  entered.  Garsewell  &  Son  v  Gilhes  & 
Eeid,  3,  358. 
Removal  of  exhibits  from  show— Right  to  -prize.— Held  that  an 
exhibitor  at  a  show,  who  had  removed  his  exhibits  before  the 
time  stipulated  in  the  rules,  was  not  entitled  to  prizes  which 
had  been  awarded  to  him.  M'Guhbin  v  Stewarton  Horti- 
cultural Society,  II,  109. 
Sister  acting  as  housekeeper— W ages.— An  elderly  woman,  having 
lived  with  her  brother  and  acted  as  his  housekeeper  for 
several  years  without  making  any  agreement  with  him  that 
she  should  receive  wages  for  her  services,  held  entitled  to 
wages.     Howie  v  Henderson,  3,  354. 

Sister  as  househeejjer — Implied  agreement  to  pay  wages. — A 
young  woman  left  her  situation  as  a  domestic  servant  and 
went  to  keep  house  for  her  brother,  a  bachelor.  No  stipu- 
lation was  made  as  to  remuneration,  but  she  got  some  money 
for  her  clothes  and  her  pocket,  and  £1  to  account  of  wages. 
At  the  end  of  more  than  three  years  she  demanded  remunera- 
tion for  past  services,  and  was  refused.  Held  that  she  was 
entitled  to  wages  for  three  years,  the  prescriptive  period, 
at  the  rate  she  was  earning  in  her  former  situation  when  she 
left  it,  under  deduction  of  what  she  had  got  already.  Lindsay 
V  Lindsay,  18,  122. 

UI.  Constitution,  Implement,  Nullity  of  Contraets— (a)  Constitution. 

Adoption. — Circumstances  in  which  a  part  owner  of  a  ship  was 
held  not  to  have  adopted  or  ratified  a  contract  of  insurance 
entered  into  by  other  part  owners  who  were  also  managing 
owners.  Bast  Coast  Iron  Steamship  Mutual  Insurance 
Association  v  Maxton,  3,  273. 

Adoption — Privity  of  contract — Kei  interventus. — The  defender 

contracted  with  the  pursuers  for  the  use  of  a  telephone,  and 

;  subsequently  converted  his  business  into  a  limited  liability 

company,  which  continued  the  use  of  the  telephone,  paid  the 

'  rent  for  one  term,  and  then  went  into  liquidation.       The 

pursuers  sued  for  the  rent  for  the  year  in  which  the  tele- 

'  J  phone  was  used  by  the  company.     Held  that  the  defender 

was  liable  under  the  contract  for  the  rent  of  the  telephone, 
and  (rev.  Sheriff-Substitute)  that,  the  limited  company  and  its 
liquidator  never  having  contracted  for  the  use  of  the  tele- 
phone,   they   fell   to    be   assoilzied   with    costs.       National 

;  -  Telephone  Co.  v.  Moffat's  Carrying  Co.,  &c.,  11,  118. 

Consensus  in  idem  placitum — Impleiiieivt. — Circumstances  in 
which  consensus  and  implement  held  to  have  been  proved. 
Watson  V  Mossman  de  Sons,  3,  89. 
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Consensus. — Circumstances  in  whicii  held  that,  as  one  of  tixe 
parties  understood  tliat  a  transaction  between  tliem  was  a 
sale  and  tlie  otlier  a  contract  of  hire,  there  wag  no  consensus 
in  idem  .placituin,  and  therefore  no  concluded  contract  be- 
tween the  parties.     Ewing  v  Hnrle.y,   13,  238. 

Innominate  contract — Proof. — Where  a  contract  is  of  aii  unusual 
character,  it  can  only  be  constituted  by  the  writ  or  oath  of 
party.     Crawford  v  Calder,  7,   129. 

Inii.ominate  and  unusual  contract — Evidence — Promise  to  pay 
money  as  condition  of  marriage — Marriage  as  rei  inter- 
ventus. — A  widow  averred  that  before  marriage  her  husband 
promised  verbally  to  pay  her  a  sum  of  money  as  a  condition 
of  the  marriage,  and  that  he  paid  it  to  her  after 
the  marriage ;  but  it  appeared  that  the  spouses  thereafter 
■  made  it  over  by  trust  deed  to  certain  persons.       These  wei'e 

sued  by  her  for  repayment.  Held  (1)  that  the  promise 
would  be  an  innominate  contract  of  an  unusual  character, 
and  could  not  be  proved  by  parole  ;  and  (2)  that  the  marriage 
could  not  be  looked  on  as  rei  interventu^,  completing  an 
imperfect  contract,  because  there  was  no  incomplete  con- 
tract to  which  it  could  be  ascribed.  The  widow  had  there- 
fore no  title  to  sue  for  the  money.      Stetvart  v  King,  Id,  350. 

Jus  tertii — Landlord,  tenant,  and  incoming  tenant — Waygoing 
valuation. — In  an  action  by  the  trustee  of  an  outgoing 
farm  tenant  against  the  incoming  tenant  for  the  amount  of 
the  valuations  of  subjects  agreed  to  be  left  by  the  outgoing 
tenant,  held  that,  the  incoming  tenant  having  taken  over 
these  subjects  from  the  landlord,  and  having  had  no  dealings 
with  the  outgoing  tenant  or  the  trustee  as  to  them,  there 
was  no  ground  of  action  against  him.  Gordon  v  Earl  of 
Leven,  3,  426. 

Rei  interventus. — Held  that,  though  rei  interventus  may  validate 
a  contract  which  is  informally  constituted,  it  cannot  alter  the 
nature  of  a  contract — convert  a  contract  of  service  into  an 
indenture  of  apprenticeship.  Eraser  v  Barclay,  Curie,  d: 
Co.,  3,  285. 

Tacit  relocation — Advertising  lease. — Wilson  &  Co.,  advertising 
agents,  entered  into  an  agreement  of  lease  with  the  Paisley 
Tramway  Co.  for  the  right  to  advertise  in  their 
cars  at  a  yearly  rental  of  £140,  payable  quarterly.  The 
lease  was  for  five  years,  expiring  31st  December,  1893.  The 
parties  continued  to  act  on  the  lease  till  April,  1894,  when 
Wilson  &  Co.  intimated  that  they  held  the  lease 
at  an  end.  In  an  action  for  the  two  quarters'  rent  payable 
Slst  March  and  30th  June,  1894,  held  that  Wilson  &  Co. 
were  only  liable  for  rent  till  the  date  of  their  inti- 
mation, and  that  the  lease  had  not  been  renewed  by  tacit 
relocation  for  the  year  1894,  or  till  the  end  of  any  quarter 
of  that  year,  but  only  at  will.  Paisley  Tramway  Go.  v 
Wilson  &  Co.,  1 1 ,  267. 

Writing— Qualification  by  verbal  agreement— CircumBt&nces  in 
which,  before  answer,  proof  of  conditions  of  a  contract  other 
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than  those  in  the  writing  constituting  it  allowed,  but  there- 
after held  that  the  antecedent  communications  were  to  be 
set  aside,  as  the  agreement  of  parties  had  been  committed 
to  writing  apparently  complete  in  itself.  Wright  v  Sinclairs 
&  Co.,  18,  33. 
Written  contract — Modification  hy  reference  to  prior  writings — 
Disposition  referring  to  articles  of  sale — Warrandice. — 
Held,  following  and  applying  Lee  v  Alexander,  10  R.  (H.L.) 
91,  that  the  warrandice  clause  in  a  formal  disposition  of 
land  could  not  be  modified  by  the  terms  of  articles  of  sale 
in  implement  of  which  the  disposition  was  granted,  and 
which  were  included  in  the  title  deeds  delivered  with  the 
disposition.       Binnie  v  Provan,  20,  356. 

III.  Constitution,  Implement,  Nullity  of  Contracts— (b)  Implement. 

Arbitration  clause — Year  and  day. — Held  that  an  action  to 
recover  a  sum  due  under  a  contract  in  which  there  was  a 
clause  of  arbitration  covering  the  settlement  of  accounts 
ought  to  be  sisted  to  abide  the  result  of  a  reference  pro- 
posed by  one  of  the  parties.  Held  also  that  proceedings 
under  such  a  reference  did  not  lapse  by  the  expiry  of  a 
year  and  day  from  the  date  of  the  submission.  M'Lauchlan, 
Brown,  ds  Go.  v  Morrison,  18,  206. 

Breach  of  contract — Usage  of  trade — Damages  for  destroying 
material  sent  to  he  woven. — The  defenders  got  from  the 
pursuers  certain  pieces  of  warp  to  weave  into  skirtings. 
Some  of  the  pieces  were  so  woven,  and  the  rest  were 
"  dressed,"  when,  in  accordance  with  a  custom  of  trade, 
the  defenders  were  requested  to  transfer  the  warps  to 
another  weaver.  They  refused  to  do  so,  alleging  as  an 
excuse  that  their  account  for  dressing  was  unpaid.  The 
pursuers  promised  to  pay  for  the  dressing  when  the  account, 
according  to  the  parties'  course  of  dealing,  should  become 
due.  Thereafter,  without  further  notice,  the  defenders 
removed  the  warps  from  the  beams  and  rendered  them  value- 
less. The  defenders  were  held  liable  in  their  value.  IRule 
dk  Greenlees  v  Boxhurgh  dk  Co.,  12,  313. 

Breach  of  contract — Liability  of  trustees — Bursary. — Held  that 
trustees  of  a  bursary  fund  might  be  sued  for  damages  for 
breach  of  contract  so  as  to  make  the  trust  fund  liable. 
Martin  v  M'Dougall's  Trustees,  1,  334. 

Damages  for  breach — Interest  on  damages. — Observations  on  the 
mode  of  assessing  damages  and  practice  in  regard  to  allowing 
interest  on  damages  found  due  for  breach  of  contract. 
Spencer  v  Robertson,  Ferguson,  &  Co.,  Gl,  510. 

Election  of  debtor — Wrong  choice  of  debtor — Effect  of  "  suing  to 
judgment."- — Where  a  creditor  raised  an  action  for  certain 
fees  against  Morris,  senior,  who,  after  proof,  was  assoilzied, 
not  being  the  true  debtor,  held  that  he  was  not  afterwards 
barred  by  such  "  suing  to  judgment "  from  proceeding 
against  Morris,  junior,  for  the  same  debt,  in  respect  that 
the  doctrine  of  election  is  applicable  only  where  a  creditor 
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chooses  and  "  sues  to  judgment "  one  of  two  persons,  either 
of  whom  might  be  sued  effectively  as  debtor.  Gardiner  v 
Morris,  17,  265. 

Executory  contract — Specific  impl&inent — Executors  of  deceased 
contractor. — Held  that  the  trustees  and  executors  of  a 
person  who  had  contracted  to  execute  plumber  worli,  which 
he  had  done  in  part  and  imperfectly,  as  was  alleged,  were 
not  liable  in  specific  implement  of  the  contract,  nor  in 
damages  craved  if  they  failed  in  specific  implement.  Russell 
V  Menzies,  dsc,  20,  41. 

Gas  supply — N on-compuhory  supply — Damages  for  failure. — 
Held  under  the  Glasgow  Gas  Acts  (1)  that  a  consumer  of 
gas  for  non-illuminating  purposes  had  no  title  to  sue  for 
damages  in  consequence  of  the  supply  being  withheld,  as 
such  a  supply  was  not  compulsory  under  the  Acts;  and  (2) 
that  a  pursuer  mixing  up  a  claim  for  damages  for  the  non- 
supply  of  gas  for  illuminating  purposes  with  one  for  the 
non-supply  of  gas  for  non-illuminating  purposes,  so  that  it 
was  impossible  to  separate  them,  had  not  stated  a  relevant 
case.  Opinion  that  a  consumer  may  claim  damages  for 
unreasonably  small  pressure  of  gas,  as  no  penalty  is  pro- 
vided for  insufficient  pressure  either  in  the  special  Act  of 
1869  or  in  the  Gas  Clauses  Act,  1871.  Crawford  v  Glasgow 
Gas  Commissioners,  8,  259. 

Mutual  illiquid  obligations — Proof. — Where  a  contractor  sues 
for  payment  of  his  account,  and  proof  is  needed  to  determine 
the  amount  due  to  him,  the  other  party  is  entitled  to  set  up 
and  establish  by  evidence  any  claim  against  the  contractor 
arising  out  of  the  execution  of  the  contract.  Stevenson  v 
Cuthbert  &  Co.,  4,  .332. 

Overcharge — Orvus  of  proof. — Where  a  tradesman  executes  work 
which  is  objected  to  as  overcharged,  lield  (rev.  Sheriff- 
Substitute)  that  it  is  for  him  to  prove  his  account,  and  that, 
in  the  absence  of  any  proof  in  support  of  his  charges, 
absolvitor  must  follow.      Springall  v  Small,  dsc,  14,  31. 

Penalty — Condition  of  forfeiture  of  money  advanced. — Circum- 
stances in  which,  where  a  party  advanced  a  sum  of  money 
in  consideration  of  his  being  appointed  master  of  a  trawling 
vessel  and  receiving  a  share  of  the  profits,  on  an  agreement 
stipulating  that  in  the  event  of  his  becoming  intoxicated  he 
should  forfeit  the  sum  advanced,  held  {altering  Sheriff- 
Substitute)  that  the  sum  was  forfeited.  Watson  v  Noble, 
1,  299. 

TJntradesmanlike  work — Latent  defect. — Where  a  tradesman  con- 
tracted to  erect  a  wall  at  a  price  specified  by  him,  and  the 
wall,  through  his  not  having  given  it  proper  foundations 
and  buttresses,  gave  way  ten  months  after  it  was  built,  held 
{rev.  Sheriff-Substitute)  that  the  contractor  was  responsible 
for  the  cost  of  the  repairs  required  by  his  untradesmanlike 
work,  and  that  he  was  not  protected  by  the  fact  of  the  wall 
having  been  paid  for  from  liability  for  latent  defects. 
Springall  v  Srnnll,  d-c,  14,  31, 
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III.  Constitution,  Implement,  Nullity  of  Contracts— (e)  Nullity. 

Compromise — Ignorantia  juris — Error  as  to  general  law  amd 
private  right  distinguished. — A  creditor  for  a  debt  of  £90, 
'  who  had  voluntarily  accepted  £30  in  full  discharge  thereof 
and  had  granted  a  written  acknowledgment  to  that  effect, 
upon  a  representation  of  his  debtor  that  he  had  a  counter 
claim  against  the  pursuer  for  aliment  of  the  pursuer's 
mother — of  whom  the  pursuer  was,  however,  an  illegitimate 
child,  not  bound  to  aliment  her — held  not  entitled  to  plead 
essential  error  as  to  his  liability  (that  being  a  question  of 
the  general  law  of  the  land)  and  have  the  acknowledgment 
set  aside  by  way  of  exception.  Kirhpatrich  v  Thomson, 
19,  100. 

'.  ;   ,  Condition — Remedy  on  breach — Bight  of  telephone  company  to 
.'  I  disconnect  subscriber  and  sue  for  unpaid  rent. — Held  that  a 

...  telephone  company  which  disconnected  the  line  of  a  subscriber 

for  non-payment  of  overdue  forehand  rent,  as  eiripowered 
by  the  contract,  was  also  in  terms  thereof  entitled  to  sue 
for  payment  of  the  rent.  National  Telephone  Co.  v  A  K, 
18,  111. 

Continuing  contract — Cancellation  for  breach  during  fulfilment 
i'  '  — Price  of  subsequent  partial  fulfilment. — Merchants 
ordered  in  a  trade  newspaper  twenty-six  periodical  insertions 
of  an  advertisement  "  to  face  matter,"  but  the  paper  failed 
for  a  time  to  insert  it  facing  matter,  and  the  merchants 
cancelled  the  order.  The  paper  then  corrected  this  error, 
but  inserted  a  wrong  address  for  another  period,  and,  finally, 
it  made  fourteen  correct  insertions.  In  an  action  for  the 
price  of  these  fourteen  insertions,  held  that  the  merchants 
had  right  to  cancel  the  order,  and  absolvitor  granted. 
Scottish  Wheel  and  Motor  News  Go.  v  Scottish  Standard 
Cycle  Co.,   14,  216. 

Mutual  obligations — Hent  or  damages. — Held  that  a  telephone 
company  which  cut  the  wires  of  a  customer,  as  empowered 
by  their  contract,  could  not  sue  for  rent  for  the  unexpired 
period  of  the  contract.  National  Telephone  Co.  v  Short, 
17,  248. 

Mutual  obligations — Disconnecting  telephone  while  suing  for 
forehand  rent. — Held  that  a  telephone  company  which 
disconnected  the  wires  of  a  subscriber  in  arrear,  in  terms  of 
their  contract,  could  sue  for  the  full  year's  rent,  payable  in 
advajice.  National  Telephone  Co.  v  Short,  17  Sh.Ct.Rep. 
248,  reversed.     National  Telephone  Go.  v  Kennedy,  19,  32. 

Mutual  contract — Right  of  telephone  com,pany  to  disconnect  sub- 
scriber and  sue  for  rent. — Held  that  a  telephone  company 
which,  as  empowered  by  their  contract,  disconnected  the  line 
of  a  subscriber  for  non-payment  of  overdue  forehand  rent, 
was  also  entitled  to  sue  for  payment  of  the  rent.  National 
Telephone  Co.  v  Adams  &  Son,  19,  34. 

ContFaet  Note.     See  Agency. 

Contract  of  Marriage,     See  Husband  and  Wipe. 
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Contributory  Carelessness.    See  Reparation. 

Co-operative  Society.      See  Agency,  Building  Society,  Friendly 
Society,  Industrial  Society. 

Copyrig-ht. 

Design^Registration^PuhlicaHon  by  selling  goods  of  copyright 
design.— Where  the  inventors  of  a  design  took  an  order  for 
goods  stamped  with  their  design,  held  that  this  constituted 
pubhcation  of  the  design,  and  that  their  subsequent  registrar 
tion  of  It  for  goods  of  a  similar  kind  did  not  give  them  ajiy 
protection  under  the  Patents,  Designs,  and  Trade  Marks  Act 
of  1883.    Moore  &  Co.  v  Merry  dk  Co.,  6,  141. 

Infringement  unwittingly—Damages.— CircumBta^ncea  in  which 
a  party  who  innocently  purchased  from  a  publisher  a  copy 
of  (what  was  known  as  the  "  Judge  Bill ")  a  registered  de- 
sign, and  which  was  slightly  altered  to  suit  the  purchaser's 
business,  and  circulated  same,  was  held  liable  in  damages, 
and  imitations  of  bill  ordered  to  be  given  up  for  the  pur- 
pose of  being  destroyed.       Potts  v  Tyler,  11,  348. 

Infringement— Process.— Held  that  drawings  or  designs  con- 
tained in  a  literary  illustrated  trade  journal,  registered 
under  the  Copyright  Act,  1842,  5  &  6  Vict.  cap.  45,  were 
protected,  although  they  were  not  registered  under  the 
Patents  and  Designs  Copyright  Act,  1883,  46  &  47  Vict.  cap. 
57,  and  that  an  action  for  interdict  and  delivery  of  the 
infringing  publication  and  for  damages  for  infringement  of 
copyright  is  competent  in  the  Sheriff  Court.  Opinion,  that 
the  pursuer  need  not  aver  that  his  design  was  new  or 
original,  but  only  that  it  was  registered.  Cooper  v  Leslie, 
12,   100. 

Registered  design — Originality — Tombstone. — Circumstances  in 
which  held  that  a  registered  design  for  a  tombstone  was 
not  entitled  to  protection,  in  respect  it  was  neither  new  nor 
original.     Townsend  v  Dawson  &  Pope,  4,  190. 

Corporation.     See  also  Bankruptcy  IV.,  Burgh,  Company. 

Ultra  vires — Donation  to  charity  hy  statutory  com,missioners. — 
Held  that  commissioners  incorporated  by  statute  for  the 
supply  of  gas  under  a  monopoly  to  a  city  were  not  entitled, 
out  of  the  funds  under  their  control,  raised  by  selling  the 
gas,  to  give  a  donation  to  a  charitable  institution.  Scott, 
<Ssc.  V  Edinburgh  and  Leith  Gas  Commissioners,   15,  67. 

Corrupt  Practices.     See  Election. 

Count   and   Reckoning*.      See  Accounting,  Debts  Recovery  Act, 
Negotiorum  Gestio. 

County  Council.     See  Assessment,  Police  I.,  Road  III. 

County  Rates.     See  Assessment,  Public  Health. 
11 
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Crime.     See  also  Expenses,  Game,  Interdict,  Sheriff  T. 

I.  Generally,  page  146 

II.  Particular  Cpimes,  »     1*6 

I.  Generally. 

Evidence — Deaf  and  dumb  witness. — A.  woman  deaf  and  dumb 
and  about  forty  years  of  age,  who  was  not  acquainted  with 
the  deaf  and  dumb  manual  alphabet  or  any  general  system 
of  signs,  allowed  to  be  examined  through  the  medium  of  a 
police  constable  as  a  sworn  interpreter,  who  had  been  accus- 
tomed to  communicate  with  her  by  her  own  signs,  and  the 
principal  of  the  Deaf  and  Dumb  Institute  at  Edinburgh,  who 
was  also  sworn  as  interpreter,  and  directed  to  point  out  any 
part  of  the  interpretation  by  the  police  constable  with  regard 
to  which  he  entertained  doubt.  Procurator-Fiscal  v  Izyatt, 
G2,  175. 

Evidence — Imbecile  witness. — Circumstances  in  which  the  evi- 
dence of  an  imbecile  girl  was  rejected  in  a  charge  under  the 
Criminal  Law  Amendment  Act,  1885,  sec.  5.  Procurator- 
Fiscal  Y  Wilson,  G2,  172. 

Evidence — Recovery  of  documents  by  accused. — A  person  accused 
of  embezzlement  desired  the  production  of  further  documents 
than  those  produced  by  the  prosecutor.  He  applied  by 
petition  to  the  Sheriff,  who  granted  commission  and  diligence 
for  recovery  of  the  documents  as  contained  in  a  specification 
lodged  with  the  petition.     A.  B.  v  Hart,  14,  252. 

Expenses — Witness'  fee — Law  agent's  liability. — A  law  agent 
for  the  defence  in  a  criminal  trial  is  personally  liable  for 
payment  of  witnesses  whom  he  has  cited.  Burns  and 
O'Neil  V  B,  G2,  424. 

Expenses — Witness'  fee — Liability  of  agent  for  accused. — Held 
that  an  agent  is  not  responsible  for  witnesses'  fees  in  criminal 
cases ;  opinion  that  such  fees  are  not  payable  ex  lege. 
Mathison  v  Philip,  5,  180. 

Indictment — Relevancy. — Circumstances  in  which  held  that 
an  indictment  must  set  forth  facts  relevant  and  sufficient 
to  constitute  an  indictable  offence.  Shepherd  v  Lord 
Advocate,  4,  140. 

Summary  complaint — Mode  of  setting  forth  the  charge.— 
Held  that  Schedule  A,  referred  to  in  clause  71  of  the  Criminal 
Procedure  Act  of  1887,  did  not  authorise  the  substitution  of 
a  form  of  complaint  founded  on  the  schedule  for  the  usual 
complaint  under  the  Summary  Procedure  Acts  of  a  contra- 
vention of  the  Public-Houses  Amendment  Act  of  1862,  but 
only  altered  the  mode  of  setting  forth  the  charge.  Com- 
plaint against  Joseph  Richard,  4,  55. 

II.  PartieulaF  Crimes. 

Assault — Proof — Circumstances  inferring  another  crime. ^In  the 

trial  of  a  charge  of  assault  at  common  law  it  was  alleged  that 
the  panels  committed  the  assault  in  a  plantation  of  which  it 
appeared  that  the  person  assaulted  had  charge.  The  Crown 
proposed  to  prove  that  the  purpose  which  the  panels  had  in 
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going  to  the  plantation  was  to  take  rabbits.  On  tbe  authority 
of  Monson,  1  Adam  114,  objection  was  taken  to  this  line  of 
proof  as  incompetent,  in  respect  that  poaching  was  an  oflence 
and  should  have  been  libelled  in  the  indictment  if  evidence 
was  to  be  led  in  support  of  it.  Objection  rebelled;  and 
observed  that  nothing  was  more  relevant  to  the  case  than  the 
circumstances  under  which  the  assault  was  committed.  H.M. 
Advocate  v  Strachan,  10,  332. 

Breach  of  liquor  licence — Hotel — Treating  by  bona  fide 
traveller. — Held  that  a  hona  fide  traveller  is  not  entitled 
on  a  Sunday  in  a  hotel  to  treat  to  excisable  liquors  persons 
who  are  neither  hona  fide  travellers  nor  lodgers.  George  v 
Macrae,  5,  304. 

Factory  Acts — Cumulative  penalties. — Under  sees.  10  and  13 
of  the  Factory  and  Workshop  Act,  1878,  a  penalty  is 
imposed  for  employing  women  or  young  persons  more  than 
five  hours  continuously  without  an  interval  of  at  least  half 
an  hour  for  a  meal,  and  under  sec.  17  for  employing  women 
or  young  persons  during  the  advertised  time  allowed  for 
meals.  The  respondents  were  charged  (1)  with  employing 
women  and  young  persons  from  8  a.m.  until  2  p.m.,  being 
six  hours  without  the  required  interval;  (2)  with  employing 
the  same  persons  from  1  to  2  p.m.,  during  the  advertised 
interval  for  dinner.  The  respondents  argued  that  the  two 
alleged  offences  arose  from  the  same  species  facPi,  the  hour 
from  1  to  2  o'clock  being  part  of  the  period  worked  from 
8  to  2,  and  that  two  offences  had  not  been  committed. 
Objection  sustained,  and  complainer  allowed  to  amend  the 
complaint  by  making  the  charges  alternative.  Graves  v 
Pater  son  <Ss  Sons,  11,   140. 

Forgery — Bail — Obligatory  writing. — Held  that  a  forged  letter 
containing  instructions  to  sell  warrants  for  15,000  tons  iron 
was  an  obligatory  writing,  and  that  the  person  uttering  it 
was  not  entitled  to  be  liberated  on  bail  without  the  consent 
of  the  Lord  Advocate,  obtained  under  the  Crown  Office  regu- 
lations of  1854.       George  Robertson,  Petitioner,  4,  23. 

Fraud — Relevancy — Criminal  Procedure  Act,  1887 — Averment 
of  appropriation  without  averment  of  non-payment. — 
Where  an  indictment  charged  false  statements  whereby  the 
obtaining  of  an  article  of  dress  was  effected  on  credit,  but 
did  not  contain  an  averment  that  payment  was  not  made, 
held  that  the  charge  was  irrelevant,  distinguishing  the 
case  from  the  example  of  fraud  scheduled  to  the  Criminal 
Procedure  Act  of  1887.  H.M.  Advocate  v  Robertson,  20, 
170. 

Furtum  grave — BaAl. — Held  that  all  crimes,  other  than  those  to 
which  the  capital  sentence  is  reserved  by  the  56th  section 
of  the  Criminal  Procedure  Act,  1887,  are  baflable.  A  B, 
Petitioner,  4,  21. 

Post  Office  monopoly — Carweyance  of  letters. — The  respondent's 
business  included  the  delivery  by  his  messengers  of  tra.de 
advertisements  for  other  persons,  and  he  was  charged  with 
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having  infringed  tlie  monopoly  created  by  the  Post  Office 
Act,  1837,  by  having  so  delivered  a  printed  circular  for  a 
chiropodist,  drawing  attention  to  the  business  of  the  latter. 
Held,  following  Circular  Delivery  Co.,  20  L.T.  701,  that 
the  circular  was  a  letter,  and  respondent  convicted.  Hart 
V  Pollock  11,  234. 

Bape — Bail. — Held  that  rape  is  not  made  bailable  by  the  56th 
section  of  the  Criminal  Procedure  Act,  1887.  O'Hara, 
Petitioner,  4,  111. 

Theft — Vindication  of  piano  fraudulently  pledged. — The  owner 
of  a  piano  which  had  been  lent  out  on  hire  and  forthwith 
pledged  by  the  hirer  to  auctioneers  for  an  advance  of  money 
held  entitled  to  vindicate  possession  of  it  from  the  auction- 
eers on  the  ground  that  the  action  of  the  hirer  was  theft,  and 
that  although  the  hirer  had  pleaded  guilty  and  been  sen- 
tenced in  a  criminal  court  for  Isreaoh  of  trust.  Muir,  Wood, 
&  Co.  V  Moore  <&  Kidd,  Gl,  444. 

Theft — Vindication  of  stolen  goods — Resale  by  purchaser  from 
thief. — The  owner  of  a  horse  and  two  ponies  having  told  his 
servant  to  take  them  to  a  certain  fair  and  sell  them  for 
£80,  the  latter,  instead  of  doing  so,  took  them  to  the 
defender's  premises,  and  sold  them  to  him  for  £40.  The 
defender  sold  the  horse  before  he  was  made  aware  of  the 
fraud,  and  the  ponies  were  thereafter  sold  under  order  of  the 
Court.  Held  that,  as  in  the  above  circumstances  the  servant 
was  guilty  of  theft,  his  master  was  entitled  to  the  price  of  the 
ponies  as  a  surrogatum  for  the  ponies,  but  that  he  had  no 
remedy  against  the  defender  as  regards  the  horse.  Young  v 
Cunningham,  7,  200. 

Theft — Stolen  property  recovered  by  police — Title  of  fiscal  to 
restore  to  persons  dispossessed — Form  of  petition. — The 
procurator-fiscal  of  Perthshire  sought  warrant  to  take 
possession  of  horses  from  A  (who  claimed  them  as  his 
stolen  property)  in  order  to  return  them  to  B  and  C, 
who  had  purchased  the  horses  from  A's  servant.  The 
horses  had  been  taken  from  B  and  C  by  the  Edinburgh 
and  Glasgow  police  on  A's  information  that  his  servant 
had  stolen  them,  but  the  charge  against  the  servant  had 
been  subsequently  altered  by  Crown  counsel  from  theft 
to  embezzlement.  Held  that  the  petition  raised  a  question 
of  civil  right,  and  not  being  in  the  form  appointed  by 
the  Sheriff  Courts  Act,  1876,  was  incompetent.  Doubted 
whether  the  petitioner  had  a  title  to  sue.  Jameson  v 
Stewart,   11,   128. 

Wild  birds'  protection — Prosecutor — Common  informer. — ^A 
complaint  under  the  Wild  Birds'  Protection  Act,  1880,  may 
be  sued  by  a  common  informer,  who  needs  not  set  forth 
an  interest.       Todd  v  Hay,  G2,  583. 

Crofter.     See  Lbasb,  Succession. 

Cruelty.     See  Husband  and  Wife. 
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Culpa.     See  Carriagb,  NautjiI  Caupones,  Kbparation. 

CuratOP.  See.  Expenses,  Husband  and  Wife  I.,  Jurisdiction,  Parent 
AND  Child,  Sheriff. 

Custody.     See  Deposit,  Sale  II.  (c). 

Custody  of  Children.     See  Bastard,  Parent  and  Child,  Sheriff. 

Custom.  See  Agency,  Contract  II.,  Debts  Recovery  Act  I., 
Hiring  IV.,  Insurance  IV.,  Partnership  II.,  Sale  I.,  II., 
Ship  II. 

Customs.     See  Market. 
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Damag'es.  See  Ebpaeation  ;  also  Contract,  Debts  Kecovbey  Act  I., 
Harbour,  Husband  and  Wife  I.,  Interest,  Jurisdiction  II., 
Mine,  Patent,  Process,  Public  Health  III.,  Railway  III., 
Rioting,  Road  I.,  II.,  Ship  II.,  IV.,  V.,  VII.,  Slander,  Specific 
Implement,  Trade  Mark,  and  the  Nominate  Contracts. 

Damnum  Fatale.     See  Harbour,  Lease  III.,  Reparation. 

Day  Trespass.     See  Crime,  Game,  Reparation  V. 

Dean  of  Guild.     See  Police  II. ;  also  Res  Judicata. 

Debltum  Fundi.  See  Poinding  the  Ground,  Right  in  Security, 
Superior  and  Vassal. 

Death  Duties.     See  Revenue,  Sale  III. 

Debtors   Act,    1880.      See   Bankruptcy,    Imprisonment,    Meditatio 

VOGM. 

Debts  Recovery  Act.     See  also  Expenses  II.,  Process  VI.,  Sheriff  II. 

I.  Competency,  page  ISO 

II.  Procedure,  ,,     154 

III.  Expenses,  „      155 

I.  Competency. 

Accounting. — An  action  by  the  proprietors  of  a  property  against 
a  person  holding  himself  out  as  factor,  for  rents  alleged  to 
be  improperly  retained  by  him  or  excessive  commission,  held 
to  be  incompetent  in  the  Debts  Recovery  Court.  Parker 
V  Wilson,  9,  349. 

Arrears  of  aliment. — Held  that  an  action  for  repayment  of 
aliment  for  a  pauper  lunatic  is  competent  in  the  Debts  Re- 
covery Court  as  being  an  ordinary  action  for  debt.  Airlie 
Inspector  of  Poor  v  Coynes,  2,  127. 

Arrears  of  feu-duties.— HeM  {rev.  SherifiE-Substitute)  that  an 
action  for  recovery  of  arrears  of  feu-duties  is  incompetent  in 
the  Debts  Recovery  Court.     Mackintosh  v  Bewar,  8,  275. 

Balance  on  account  current  between  law  agent  and  client.- — Held 
that  an  action  to  recover  payment  of  a  balance  due  by  a 
client  to  a  law  agent  under  a  cash  account  is  incompetent  in 
the  Debts  Recovery  Court,  even  though  the  balance  sued  for 
is  entirely  covered  by  a  business  account.  M'Gregor  & 
Cochrane  v  M'Donald,  1,  229. 

Bill  of  exchange. — Held  that  it  is  incompetent  to  sue  upon  a 
bill  of  eicha,nge  in  the  Debts  Recovery  Court.  Charlton,  & 
Wyllie  V  Simpson,   12,   298. 
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Cautionary  obligation.— Held  {rev.  Sheriff-Substitute)  that  an 
action  founded  on  a  cautionary  obligation  for  a  merchant's 
account  is  competent  in  the  Debts  Recovery  Court.  Observa- 
tions on  the  summary  procedure  of  the  Court.  Raimes  & 
Go.  V  M'Laren,  3,  410. 

Claim  for  wintering  sheep.— Held  that  a  claim  by  a  farmer  for 
the  agreed  rent  for  the  wintering  of  sheep  on  his  farm 
could  be  sued  on  in  the  Debts  Recovery  Court.  Macdonald 
V  Tod,  7,  153. 

Compensation — Custom  of  cycle  trade. — Claim  for  commission 
by  a  cycle  agent  allowed  to  be  set  off  in  the  Debts  Re- 
covery Court  as  compensation  against  the  balance  of  an 
account  due  by  him.  Scottish  Manufacturing  Co.  v  Watt, 
16,  155. 

Computation  of  value — Restriction. — An  account  amounting  to 
£99,  less  a  payment  of  £33  5s.  made  by  the  defenders 
on  behalf  of  the  pursuers,  being  restricted  to  £50,  and 
claim  for  the  balance  being  abandoned,  an  action  under 
the  Debts  Recovery  Act  for  the  restricted  amount  held 
competent.  Larbert  Silica  and  Fireclay  Go.  v  Adams,  4, 
141. 

Counter  claim  of  damages — Remit  to  ordinary  roll. — Held 
that  a  counter  claim  of  damages,  consisting  of  a  pay- 
ment exacted  from  the  defenders  for  demurrage,  could 
not  be  pleaded  in  the  Debts  Recovery  Court,  and  a  motion 
by  them  to  remit  the  case  to  the  ordinary  roll  refused 
in  the  circumstances.  Great  North  of  Scotland  Rail- 
way Co.  v  Gulter  Mills  Paper  Co.,  Ltd.,  7,  300. 

Counter  claim  of  damages — Mutual  contract. — Held  that,  where 
a  seller  has  not  fulfilled  the  obligations  incumbent  on  him 
in  a  contract  of  sale,  a  buyer  may  plead  the  damage  occa- 
sioned in  answer  to  an  action  for  the  price  raised  in  the 
Debts  Recovery  Court.  Johnston  v  North  of  Scotland 
Milling  Co.,  12,  362. 

Counter  claim  of  damages — Mutual  contract. — Held  that  a 
defender  was  entitled  to  plead  the  damages  occasioned  by 
a  breach  of  contract  in  answer  to  an  action  raised  in  the 
Debts  Recovery  Court  for  the  price  of  goods  supplied  under 
the  contract.     Murray  v  Bennie,  13,  115. 

Counter  claim  of  damages  in  diminution  of  price. — Held  that 
a  claim  of  damages  for  a  breach  by  the  seller  of  a  contract 
for  the  sale  of  goods,  being  in  terms  of  the  Sale  of  Goods 
Act,  1893,  capable  of  being  pleaded  in  diminution  or  extinc- 
tion of  the  price,  is  a  competent  defence  in  the  Debts 
Recovery  Court.  Birne  Bros,  v  Cameron,  Ferguson,  ds  Co., 
13,  153. 

Counter  claim  for  damages  arising  out  of  contract  founded  on 
— Remit  to  Ordinary  Court. — Circumstances  in  which  it  was 
held  competent  to  plead  a  counter  claim  for  damages  arising 
out  of  the  same  contract  as  the  claim,  but  in  respect  that 
such  a  counter  claim  was  incompetent  in  the  Debts  Recovery 
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Court,  in  which  the  pursuer  raised  his  action,  action  remitted 
to  the  Ordinary  Court.       M'Queen  v  Reid,  16,  261. 

Counter  claim  of  damages  in  sale. — Held  tlxat,  in  an  action  in 
ttie  Debts  Recovery  Court  for  payment  of  the  price  of  goods 
sold,  a  counter  claim  for  damages  by  delivery  of  goods 
injured  in  the  manufacture  was  competent.  Eeffel  v 
Hill  dh  Co.,  18,  219. 

Decree  conform,  in  favour  of  executor. — Held  that  a  supplemen- 
tary summons  brought  in  the  Debts  Recovery  Court  by 
executors,  founding  upon  a  decree  obtained  by  their  deceased 
author,  was  competent,  and  plea  of  res  judicata  repelled. 
Henderson  v  Rattray,  7,  271. 

Factor's  account. — An  action  by  a  factor  against  a  landlord  for 
sums  disbursed  by  the  factor  held  to  be  competent  in  the 
Debts  Recovery  Court.     M'Fee  v  Barr,  9,  349. 

Farmer's  waygoing  account. — Held  (rev.  Sherifi-Substitute) 
that  it  was  cMupetent  to  sue  in  the  Debts  Recovery  Court  for 
the  price  of  a  thrashing  mill,  dipping  trough,  shed,  fender, 
&c.,  sold  by  an  outgoing  to  an  incoming  farm  tenant,  and 
for  the  cost  of  ploughing  and  valuator's  fees.  Scott  v 
Elliot,  11,  126. 

Furthcoming. — The  arrestees  under  an  arrestment  on  a  Debts 
Recovery  decree  stated,  in  a  Debts  Recovery  furthcoming, 
that  the  sum  in  their  hands  was  over  £50  and  not  of  a  kind 
contemplated  by  the  Act,  and  pleaded  that  the  action  was 
incompetent ;  plea  repelled.  Macka/y  v  Scottish  Union  <& 
National  Insurance  Co.,  1,  120. 

Furthcoming. — Held  that  the  competency  of  an  action  of 
furthcoming  in  the  Debts  Recovery  Court  is  deter- 
mined by  the  nature  of  the  debt  due  by  the  arrestee 
against  whom  decree  is  sought,  and  not  by  the  nature  of 
the  debt  due  by  the  common  debtor.  Clydesdale  Banking 
Co.  V  M'Neill,  8,  11. 

Ground  annual. — Held  that  an  action  for  recovery  of  a  ground 
annual  is  incompetent  in  the  Debts  Recovery  Court. 
Gilfillan  v  British  Legal  Life  Assurance  and  Loan  Co., 
11,  230. 

Hotel  hill  claimed  as  damages. — Opinion  that  a  hotel  bill 
claimed  against  a  party  who  removed  the  guest's  goods  could 
not  be  sued  for  under  the'  Debts  Recovery  Act.  Smith  v 
Chisholm,  9,  44. 

House  maills — Cautionary  obligation  for  lease. — Held  that  an 
action  founded  on  a  cautionary  obligation  relative  to  a  con- 
tract (of  lease)  enforceable  under  the  Debts  Recovery  Act 
is  competent  in  the  Debts  Recovery  Court.  Croall  v 
Campbell  &  Co.,  12,  21. 

House  maills — Counter  claim  of  damages. — Held  that,  where 
the  proprietrix  of  a  dwelling-house  sued  the  tenant  in  the 
Debts  Recovery  Court  for  rent,  the  tenant  was  entitled  to 
plead  in  defence  damage  alleged  to  have  been  occasioned 
by  her  failure  to  have  the  house  finished  and  freed  from 
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vermin  so  as  to  fulfil  the  contract  between  them.     Barr  v 
Ser  combe,  13,  155. 

House  maills— Counter  claim  of  damages.— Held  that  a  counter 
claim  for  extinction  or  abatement  of  rent,  in  consequence 
of  the  tenant  having  been  deprived  of  the  use  of  a  portion 
of  the  subjects  let,  could  be  competently  maintained  in  an 
action  by  the  landlord  in  the  Debts  Recovery  Court  for 
payment  of  the  rent.       Lush,  &c.  v  Todd,  13,  265. 

House  maills — Claim  for  rent  and  counter  claim  of  damages — 
Liquid  and  illiquid. — Where,  in  the  Debts  Recovery  Court, 
a  claim  for  unpaid  rent  was  met  by  a  counter  claim  for  loss 
and  damage,  neither  dated  nor  specific  in  its  details,  held 
that  the  counter  claim  could  not  be  sustained  as  a  defence, 
and  decree  granted  for  the  rent.  Dow's  Trustees  v  Dow, 
13,  340. 

House  maills — Counter  clcdm — Untenantable  subjects. — Held 
that  a  counter  claim  for  outlays,  incurred  in  consequence 
of  the  tenant  having  been  compelled  to  leave  the  subjects 
let  on  account  of  their  alleged  insanitary  condition  and 
secure  other  accommodation,  could  be  competently  main- 
tained in  an  action  by  the  landlord  in  the  Debts  Recovery 
Court  for  payment  of  the  rent.      A.  v  B.,  19,  213. 

Jurisdiction  —  Place  of  business.  —  Held  that  the  pro- 
visions of  the  46th  section  of  the  Sheriff  Courts  Act, 
1876,  do  not  apply  to  actions  in  the  Debts  Recovery  Court 
so  as  to  give  jurisdiction  over  defenders  on  account  of  their 
having  a  place  of  business  in  the  county.  Irving  v 
Caledonian  Railway  Co.,  8,  60. 

Loan. — Held  that  an  action  to  enforce  repayment  of  a  loan  of 
money  is  not  competent  in  the  Debts  Recovery  Court.  Smith 
<k  Co.  V  Adamson,   12,   199. 

Men's  ordinaries — Counter  claim. — Circumstances  in  which  held 
that  a  counter  claim  for  meals  supplied  without  any  arrange- 
ment was  competent  as  a  set-ofiE  against  a  milliner's  account. 
Elliot  V  Briggs,  12,  318. 

Merchants'  account — Counter  claim  for  abatement  or  extinction 
of  price. — Held  that  a  claim  for  the  reduction  of  the  price 
of  goods  in  respect  of  their  defective  condition  was  a  com- 
petent plea  in  defence  in  the  Debts  Recovery  Court.  Newton, 
&c.  V  Russell,  13,  109. 

Merchants'  account — Repayment  of  price  of  rejected  horse. — 
Held  that  an  action  for  repayment  of  the  price  paid  for  a 
horse  bought  under  warranty,  but  rejected  as  disconform  to 
the  wan'anty,  was  competent  under  the  Debts  Recovery 
Act,  falling  under  the  class  "  merchants'  accounts  or  other 
the  like  debts."     M'Gregor  v  Mearns,  18,  36. 

Merchant^  account — Repetition  of  instalment  of  price  of 
unfulfilled  contract. — Held  that  it  was  competent  to  sue  in 
the  Debts  Recovery  Court  for  repayment  of  a  "  deposit " 
made  in  the  hands  of  the  defender  as  partial  security  for, 
or  part  payment  of,  the  price  in  a  mercantile  contract  which 
eventually  was  not  fulfilled — the  money  being  the  balance 
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on  a  mercliaiit's  account  or  a  debt  of  a  like  nature.     Todd  v 
Allard  &  Co.,   18,  38. 

Professional  account  claimed  as  damages. — In  an  action  con- 
cluding for  remuneration  for  professional  services,  held  that 
the  liability,  if  any,  arose  from  fault  and  not  from  employ- 
ment, and  that  therefore  the  action  was  truly  one  of 
damages,  and  incompetent  in  the  Debts  Recovery  Court.  A 
&  B  y  Michel  &  Co.,  6,  240. 

Servants'  fees  as  damages. — Held  that  an  action  in  which  wages 
were  claimed  after  the  date  of  dismissal  was  an  action  of 
damages,  and  as  such  was  not  competent  in  the  Debts 
Recovery  Court.       Skinner  v  Bell,  11,  195. 

Servants'  fees  as  damages — Claim  by  dismissed  servant. — Held 
that  a  servant's  claim  in  respect  of  alleged  wrongous  dis- 
missal is  one  of  damages,  and  therefore  incompetent  in  the 
Debts  Recovery  Court.     Liddle  v  M'Ewan,   12,  65. 

Servants'  fees — Claim  for  salary  in  lieu  of  notice. — Held  that 
a  claim  by  a  servant  for  salary  in  lieu  of  notice  of  dismissal 
was  not  a  claim  of  damages  for  breach  of  contract,  but  a 
claim  based  on  an  implied  condition  of  the  agreement  of 
service,  and  wafi  therefore  competent  in  the  Debts  Recovery 
Court.     Hawkins  v  Thomson,  Dickie,  &  Co.,  14,  159. 

Sequestration  for  rent  currente  termino. — Held  that  sequestration 
in  security  of  house  maUls  currente  termino  was  competent 
in  the  Debts  Recovery  Court.     Beid  v  O'Neill,  18,  84. 

Sequestration  in  security — Specification  of  injury  to  hypothec. — 
Held  that  sequestration  in  security  for  rent  is  competent 
in  the  Debte  Recovery  Court,  and  that  an  averment  that 
the  furniture  is  being  removed  and  the  hypothec  is 
endangered  is  relevant.     Imrie  v  Gordon,  20,  47. 

II.  Procedure. 

Amendment — Error  in  defender's  name. — Held  that  the  Sheriff 
had  a  right  at  common  law  to  amend  the  defender's  name 
by  deleting  "  &  Co.,"  erroneously  inserted  in  the  summons. 
Walton  &  Co.  v  Fullerton  &  Co.,  10,  147. 

Decree — Finality — Review  in  action  for  damages. — Held 
that  an  action  of  damages  in  respect  of  arrestments  upon 
a  decree  in  absence  obtained  in  the  Debts  Recovery  Court, 
when  the  summons  had  been  left  at  a  house  which  the 
defender  therein  had  left  more  than  forty  days  before,  was 
irrelevant  and  fell  to  be  dismissed,  in  view  of  sec.  17  of 
the  Debts  Recovery  Act.  Glasgow  v  Williamson  &  Co., 
18,  327. 

Instalment  decree — Discretion  of  Court. — Observations  on  the 
circumstances  in  which  instalment  decrees  may  be  granted 
under  sec.  18  of  the  Small  Debt  Act  of  1837 ;  and  circum- 
stances in  which  the  indulgence  of  such  a  decree  was  refused 
as  between  a  wholesale  trader  and  a  retail  trader.  Fried- 
lander  ds  Co.  V  Hutton,  18,  138. 

Pleas. — Observations  on  the  duty  of  the  Sheriff-Substitute  to  note 
pleas.       Skinner  v  Bell,  11,  195. 
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Pleas  in  defence — Competent  but  omitted. — Opinions  on  the 
effect  of  omitting  a  plea  in  defence  to  an  action  in  the  Debts 
Recovery  Court,  and  as  to  whether  a  plea  in  such  an  action 
is  to  be  construed  strictly.  M'Nab,  dsc.  v  London  and 
Glasgow  Engineering  and  Iron  Shipbuilding  Co.,  13,  103. 

Pleas  of  parties — Procedure  at  first  diet — Debts  Recovery  Act, 
sec.  8. — Held  that  the  first  diet  in  an  action  under  the  Debts 
Recovery  Act  of  1867  is  a  diet  for  stating  the  pleas  of  both 
parties,  and  that  where  a  defender  had  stated  a  counter 
claim  and  the  pursuer  had  not  stated  any  pleas,  the  pursuer 
was  precluded  from  afterwards  setting  up  a  plea  in  bar  of 
the  counter  claim  or  a  plea  to  its  competency.  Keffel  v 
Hill  &  Co.,  18,  219. 

Pleas — Time  for  pleading  to  relevancy  of  defence. — Held  that 
a  pursuer,  not  having  stated  any  objection  to  the  relevancy 
of  the  defender's  pleas  when  these  were  noted,  was  not  barred 
from  doing  so  at  the  diet  assigned  for  the  trial  of  the  cause. 
Observed  that  if  the  pursuer's  omission  duly  to  state  objec- 
tions to  the  relevancy  leads  a  defender  to  bring  witnesses 
unnecessarily  to  the  trial  diet,  it  ought  to  be  considered  in 
dealing  with  expenses.      Macdougall  v  Hamilton,  20,  12. 

Restriction  of  claim. — Where  a  claim  was  restricted  to  £50  so  as 
to  permit  an  action  to  be  brought  in  the  Debts  Recovery 
Court,  and  the  pursuer  succeeded  in  part  of  his  case,  held 
that  the  portion  in  which  he  was  unsuccessful  was  to  be 
deducted,  not  from  the  restricted  amount,  but  from  the  gross 
amount.     Weir  v  M'Dougall,  8,  182. 

Sist — Implement — Whether  arrestment  bars  reponing. — Held 
that  arrestment  is  not  such  implement  of  a  decree  as  to  bar 
reponing.     Paul  v  Macrae,  3,   338. 

When  procedure  inappropriate. — Observed  that  the  procedure  of 
the  Debts  Recovery  Court  is  not  appropriate  to  complex 
cases  in  which  the  facts  are  unknown  or  disputed.  Turnbull 
&  Kay  V  Ghisholm  <Ss  Co.,  3,  379. 

III.  Expenses. 

Agents'  fees. — Observations  on  the  inadequacy  of  agents'  fees 
allowed  under  the  Debts  Recovery  Act.  Pike  v  Gornfoot 
dk  Co.,  13,  251. 

Diligence  fee. — Circumstances  in  which  held  that  the  pursuer 
was  not  entitled  to  a  fee  under  the  heading  "  execution  of 
diligence  "  in  the  Debts  Recovery  Act  of  1867,  no  diligence 
having  taken  place.  Bremner  v  Great  Western  Property 
Co.,  9,  110. 

Failure  to  lodge  note  of  evidence — Shorthand  writer's  fees. — 
The  pursuers  of  an  action  in  the  Debts  Recovery  Court 
having  asked  for  a  note  of  the  evidence  to  be  taken  in  short- 
hand, and  the  defender  having  appealed  on  the  question 
of  expenses,  and  the  pursuers  having  refused  to  pay  the 
shorthand  writer's  expenses,  as  directed  by  the  statute  and 
by  the  Court,  so  that  on  appeal  no  note  of  evidence  was 
produced,  the  pursuers  were  held  confessed  on  the  matter 
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of  liability  for   the  defenders'   expenses.       West  &   Son   v 
Chambers  &  Go.,  8,  209. 

Liability  of  law  agent  for  expenses  of  shorthand  notes. — Held 
that  the  agent  of  a  party  to  a  Debts  Recovery  cause  was  not 
liable  for  the  expenses  of  taking  shorthand  notes,  unless 
he  moved  for  a  record  of  the  evidence  in  shorthand.  Moodie 
V  Adair,  10,  233. 

Modification  in  Ordinary  Court. — If  an  action  be  brought  in  the 
Ordinary  Court  which  could  competently  be  brought  in  the 
Debts  Recovery  Court,  the  pursuer,  if  successful,  ought,  in 
terms  of  the  36th  section  of  the  Small  Debt  Act,  1837, 
incorporated  in  the  Debts  Recovery  Act,  1867,  to  be  allowed 
only  the  expenses  permitted  by  the  latter  Act,  unless  there 
be  specialties  in  the  case.     Thomson  v  Duncan,  Gl,  201. 

Modification  in  Ordinary  Court. — A  claim  which  could  com- 
petently and  should  have  been  brought  in  the  Debts  Recovery 
Court  having  been  brought  in  the  Ordinary  Court,  held 
that  only  the  expenses  allowed  by  the  Debts  Recovery  Act 
should  be  given.     Brown  v  Robertson,  1,  135. 

Declarator.     See  Sheriff. 

Decree.  See  Debts  Rbcovbby  Act  L,  iMPRiaONMENT,  Intbrest, 
Procbss  X.,  Reparation  V.,  Sheriff  I.,  II.,  Small  Debt  Act. 

Defamation.     See  Slander;  also  Interdict. 

Del  Credere  Agency.    See  Agency. 

Deleg"ation.     See  Discharge. 

Delivery.  See  also  Bastard  V.,  Bill  op  Exchange  I.,  Donation, 
Insurance  I.,  Law  Agency,  Lease  III.,  Master  and  Servant  IV., 
Parent  and  Child,  Process  I.,  V.,  Retention,  Sale  I.,  II., 
Sheriff  IV.,  Trade  Name. 

Delivery  of  deed — Small  Debt  Court. — It  is  competent  to  sue 
in  the  Small  Debt  Court  for  the  delivery  of  a  deed  or  writing 
involving  a  value  not  exceeding  £12.  Baird  v  Refuge 
Assurance  Co.,  6,  187. 

Small  Debt  Amendment  Act,  1899,  sec.  2 — Expenses. — Circum- 
stances in  which  held  that  delivery  of  an  article  not  eixceeding 
£12  in  value  could  have  been  enforced  under  a  decree  in  the 
Small  Debt  Court,  and  expenses  of  an  action  in  the  Ordinary 
Court  refused.  Singer  Manufacturing  Co.  v  MacDonald, 
20,  364. 

Small  Debt  Acts — Imprisonment. — Held  that  a  decree  for 
delivery  of  moveables  obtained  in  the  Small  Debt  Court 
could  be  enforced  by  imprisonment.  Glasgow  Furniture 
Go.  V  Owen,  14,  356. 

Stolen  goods. — Held  that  the  owner  of  stolen  goods  is  entitled  to 
recover  them  from  the  custodier  at  the  police  office  by  a 
petition  to  the  Sheriff  for  deliveiy.  Eaglesham  &  Go.  v 
Dickson,  3,  168. 
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Demurrage.     See  Carriagk,  Ship. 

Deposit.  See  also  Caeriage  II.,  Contract  II.,  Evidence,  Hiring  IV., 
Husband  and  Wipe  I.,  II.,  Lease  V.,  Master  and  Servant  II., 
NAUTiB  Caupones,  Plbdge,  Wager. 

Liability  of  depositary  for  damage — Onus. — ^A  depositor  has  a 
claim  against  the  depositary  only  if  he  can  prove  that  the 
damage  was  done  while  the  articles  were  in  'his  hands,  and 
the  onus  of  such  proof  lies  upon  him.  Swansons  v  Dowell, 
4,   278. 

Lost  deposit  receipt — Bights  and  indemnity  of  depositaries — 
Nature  of  deposit  receipt. — Held  that,  where  a  depositor  of 
money  had  lost  his  deposit  receipts,  the  depositaries  were 
justified  in  refusing  payment  except  on  a  discharge  with 
suflBcient  caution,  or  after  a  judicial  order  to  pay.  Opinion 
as  to  the  effects  of  indorsation  and  the  rights  of  an  onerous 
endorsee  of  a  deposit  receipt.  Pirrie  v  Hawick  Magis- 
trates, 17,  294. 

Prescription — Agent's  writ. — Circumstances  under  which  the 
quinquennial  limitation  was  held  to  apply,  and  not  the 
triennial  limitation,  and  an  agent's  letters  were  held 
equivalent  to  the  writ  of  his  client.     Barrie  v  Byer,  5,  255. 

Proof  of  deposit  in  hank — Duplicate  paid-in  slip. — Circum- 
stances in  which  the  presumption  of  payment  into  bank 
raised  by  a  duplicate  paid-in  slip  issued  by  the  bank  agent 
was  held  to  have  been  overcome  by  evidence  of  the  bank 
officials  and  bank  books,  and  the  slip  was  established  as 
referring  to  a  deposit  of  the  same  amount  on  another  date. 
Aberdeen  To%vn  and  County  Banh,  Ltd.  v  Scott,  20,  106. 

TtailwoAf  cloak-room — Left  huggage — Conditions  of  deposit. — 
Held  that  the  value  of  an  article  worth  more  than  £5  de- 
posited in  a  railway  company's  left  luggage  office  not  having 
been  declared  to  be  above  £5,  the  company  was,  in  terms 
of  the  conditions  printed  on  the  voucher  given  to  the  owner, 
not  responsible  to  any  extent  for  damage  done  to  it.  Foster 
V  Caledonian  Railway  Co.,  15,  15. 

Railway  cloak-room — Special  contract  by  ticket — Goods  deposited 
lost. — Held,  following  Harris  v  Great  Western  Railway, 
1  Q.B.D.  515,  that  a  party  accepting  a  ticket  with  printed 
conditions  thereon  in  return  for  goods  deposited  in  a  railway 
company's  left  luggage  office  was  bound  by  the  conditions; 
and  as  the  goods  were  worth  more  than  the  £5  which  was 
the  expressed  limit  of  responsibility,  the  railway  company 
was  not  liable  to  any  extent  for  their  admitted  loss.  Bick- 
sons  dk  Laings  v  North  British  Railway  Co.,  16,  319. 

Railway  cloak-room — Coritract  by  ticket — Unreasonable  condi- 
tions— Declaration  of  value. — Held  that,  where  a  person 
had  left  a  bag  at  a  railway  company's  left  luggage  office, 
and  it  had  gone  amissing,  a  declaration  that  the  value  of 
the  contents  was  above  £5,  made  by  the  owner  sonie  time 
afterwards,  did  not  relieve  the  railway  company  of  liability 


158  DIGEST  OF  CASES. 

Deposit — continued. 

under  a  condition  of  the  left  luggage  voucher  that,  if  the 
value  exceeded  £5,  a  declaration  of  that  value  must  be 
made  at  the  time  of  deposit,  or  the  company  would  be  wholly 
to  prove  the  value  to  be  under  £b,  and  decree  was  granted 
therefor.  Macallister  v  North  British  Bailway  Co., 
18,  96. 

Railway  pwsenger's  luggage — Gloah-room  ticket — Condition  of 
deposit  and  notice  thereof — Declaration  of  value. — A 
passenger  left  a  bag  with  contents  worth  more  than  £5  at 
the  left  luggage  office  of  a  railway  station,  paid  a  fee  for  the 
deposit,  and  got  a  ticket  in  exchange,  but  did  not  declare 
the  value  of  the  bag  and  its  contents  or  read  the  conditions 
on  the  back  of  the  ticket,  although  there  was  printed  in 
red  ink  on  the  face  of  the  ticket  a  notice  specially  calling 
attention  to  the  conditions  of  the  contract  on  the  back 
thereof,  one  of  which  absolved  the  company  from  liability 
for  any  package  over  £o  value,  the  value  of  which  was  not 
declared  and  proportionately  paid  for.  The  bag  was  lost. 
In  an  action  for  the  value  of  the  bag  and  contents,  held 
that  the  red  ink  warning  on  the  face  of  the  ticket  was 
reasonable  intimation  to  the  passenger  of  the  conditions  on 
which  the  defenders  received  left  luggage,  and  that  these 
conditions  must  be  regarded  as  part  of  the  contract.  Stewart 
V  Caledonian  Railway  Co.,  18,  251. 

Risk — Deposit  for  hire — Destruction  by  accidental  fire — Ware- 
houseman— Res  perit  suo  domino — Obligation  to  insure. — 
Furniture  stored  for  hire  by  trustees  with  cabinetmakers 
was  not  insured  against  loss  by  fire,  either  by  tho  trustees 
or  the  warehousemen,  and  was  destroyed  by  fire.  Held,  in 
the  absence  of  an  agreement  or  custom  that  the  warehouse- 
men should  effect  an  insurance  for  the  owners,  and  of  any 
payment  of  insurance  money  to  the  warehousemen  in  respect 
of  the  furniture,  that  they  were  not  liable  to  the  trustees 
for  the  value  of  the  furniture.  Brown's  Trustees  v  Chisholm 
<b  Sons,  17,  68. 

Whether  quinquennial  limitation  affects  it. — Held  that  the  quin- 
quennial limitation  introduced  by  the  Act  1669,  cap.  9,  does 
not  apply  to  the  contract  of  deposit.  Brown  v  Gardiner, 
6,  U7. 

Deposit  Receipt.     See  Deposit,  Donation. 

Desig"!!.     See  Copyright. 

Diligrenee.  See  Aliment,  Arrestment,  Bankruptcy,  Bill  of  Exchange 
IV.,  Charge,  Imprisonment,  Inhibition,  Lease,  Mbditatio 
FuG^,  Poinding,  Poinding  the  Ground,  Eeparation  V., 
Small  Debt  Acts. 

Diligence  for  Recovery  of  Documents.    See  Crime,  Process. 
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Discharge.  See  also  Agency,  Bankruptcy,  Bill  of  Exchange  III., 
IV.,  Burgh,  Hiring  II.,  Insurance  L,  Law  Agency,  Lease  IV"., 
v.,  VII.,  Master  and  Servant  11.,  Poinding,  Reparation  VI., 
Repetition,  Right  in  Security,  Sheriff  I.,  Succession,  Superior 
AND  Vassal. 

Acquiescence  and  abandonment — Unformed  lane. — Circumstances 
in  which  the  non-formation  of  a  lane  provided  for  in  the 
titles  of  several  properties,  and  not  opened  up  for  more 
than  forty  years,  held  not  to  infer  acquiescence  and  abandon- 
ment of  the  right  to  have  it  formed.  Mitchell  v  Brown, 
5,  9. 

Condictio  indebiti — Error  in  paying. — Held  that  a  person  who, 
under  threat  of  an  action  against  him,  pays  a  disputed 
claim  is  not  entitled  afterwards  to  demand  repayment  of 
an  alleged  overcharge  where  the  payment  ha^  not  been 
made  by  him  through  mistake  or  ignorance  of  the  facts 
or  the  law  applicable  thereto.     Reid  v  Stewart,  6,  296. 

Delegation — Acceptance  of  debtor  by  entries  in  creditors'  books 
and  invoicing. — Goods  were  ordered  by  the  representative 
of  A  &  Sons  from  B,  and  were  invoiced  and  sent  to  A 
&  Sons  and  entered  against  A  &  Sons  in  B's  books.  A  & 
Sons  wrote  that  the  goods  were  for  C,  a  partner  of  A  & 
Sons,  as  an  individual.  B  then  substituted  C's  name  in  the 
books,  and  invoiced  the  goods  again  to  C,  and  sent  the 
account  to  him.  Held,  in  an  action  by  B  against  A  &  Sons, 
that  any  claim  against  them  had  been  lost  by  the  acceptance 
of  C  as  the  debtor.  Garnkirk  Fireclay  Go.  v  Douoal  & 
Sons,  8,  274. 

Effect  of  receipt. — A  mere  receipt,  though  in  mercantile  trans- 
actions it  generally  has  that  effect,  is  not  equivalent  in  law 
to  a  probative  discharge  of  an  obligation,  and  the  intention 
and  circumstances  in  which  it  was  granted  may  therefore 
be  inquired  into  prout  de  jure.  North  British  Railway 
Co.  V  Marshall,  G2,  38. 

Implied  discharge — Reservation  of  expenses  at  settlement. — Held 
that  expenses  are  not  recoverable  when  not  reserved  from 
the  settlement  of  a  debt.     Smith  v  Walker  1,  17. 

Implied  discharge — Expenses — Reservation. — Opinion  that  the 
discharge  of  a  debt  without  reservation  of  expenses  implies 
a  discharge  of  the  expenses.    A  de  B  y  Mickel  &  Go.,  6,  240. 

Impetration — Gomproniise  of  claim  for  personal  injury. — 
Circumstances  in  which  a  discharge  of  all  claims  in  respect 
of  an  accident  was  held  not  to  exclude  an  action  of  damages 
for  that  accident.     Lally  v  Glasgow  Iron  Go.,  4,  67. 

Impetration — Onus  of  proof — Personal  injury. — Held  that, 
where  a  party  has  given  a  formal  discharge  of  all  claims 
arising  through  an  accident,  the  onus  of  proving  that  the 
discharge  was  given  under  essential  error  rests  with  the 
pursuer;  circumstances  in  which  onus  not  discharged.  Park 
V  Dove,  5,   19. 

Mora — Advance  of  parochial  relief. — An  inspector  of  poor 
claimed,  ten  years  after  a  man's  death,  and  sued  for,  eighteen 
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years  after  it,  repayment  of  advances  of  relief  granted  to 
his  imbecile  daughter  before  his  death.  Held  that  mora 
barred  his  claim  against  the  executor.  Glasgow  Barony 
Parish  Inspector  of  Poor  v  Rennie,  2,  160. 

Payment — Acceptance  of  sum  tendered  as  payment. — Question 
whether  a  debtor  can  attach  a  valid  condition  to  the  pay- 
ment of  a  sum  less  than  that  which  the  creditor  is  claiming 
as  the  full  amount  of  his  account.  Martin  v  Somerville, 
5,  137. 

Payment — Appropriation. — Held  that,  by  a  course  of  dealing, 
parties  to  a  series  of  renewed  bills  had  appropriated  a  pay- 
ment by  the  debtor  against  their  bill  account,  and  that  the 
creditor  was  not  entitled  to  impute  it  to  their  general 
account.    Hay  &  Kyd  v  Powrie,  2,  42. 

Payment — Appropriation  of  indefinite  payments — Principal 
and  interest — Interest  not  payable  periodically. — ^Where  a 
debtor  owed  sums  both  of  principal  and  interest,  held  (rev. 
Sheriff-Substitute)  that  a  general  payment  made  by  him 
should  in  the  first  place  be  appropriated  to  the  sum  due 
for  interest,  and  that  this  rule  is  not  limited  to  the  case 
of  interest  payable  at  fixed  terms.  The  pursuers  consigned 
goods  to  Australia  through  K,  who  made  advances  on  the 
goods,  for  which  they  were  hypothecated  to  R.  The  con- 
signees rendered  account  sales,  partial  or  total,  and  made 
remittances  at  irregular  intervals  as  the  goods  were  sold. 
Held  that  R  was  entitled  to  apply  such  payments  in  the 
first  place  towards  extinguishing  the  interest  accrued  at 
the  due  date  of  remittances  on  the  advances  relating  to  the 
goods  so  sold.    Roha/rts  &  Co.  v  Ferguson  <5s  Go.,  7,  81. 

Payment — Gonditional  payment — Gashing  of  cheque. — A  debtor 
sent  to  a  creditor  a  cheque  for  a  composition,  and  the 
creditor  cashed  the  cheque  but  declined  to  accept  the  com- 
position. On  objection  to  the  retention  of  the  money  unless 
as  payment  of  a  composition,  the  creditor  returned  the 
money.  Held  that  the  mere  cashing  of  the  cheque  did  not 
discharge  the  debt.  Newton  <b  Son  v  Rough  tfe  Wilson, 
3,  449. 

Payment — Gonditional  payment- — -Gashing  of  cheque  and 
retention  of  money. — Held  that,  where  a  debtor  sent  one  of 
his  creditors  a  cheque  "  in  settlement "  of  his  account, 
and  the  creditor  acknowledged  receipt  of  the  cheque  as 
"  on  account,"  and  cashed  the  cheque  and  kept  the  money, 
the  creditor  was  not  precluded  from  suing  for  the  balance 
of  his  debt.      Priestly  &  Son  v  Arthur  &  Go.,  3,  450. 

Payment — Conditional  payment — Gheque  sent  as  compromise. 
— Where  a  debtor  sent  a  cheque  as  payment  in  full  of  an 
account  by  way  of  a  compromise  and  without  admitting  that 
even  the  amount  of  the  cheque  was  due,  and  the  creditor 
retained  the  cheque  and  sued  for  an  additional  sum,  held 
that  the  creditor  must  first  return  the  cheque,  or  the  con- 
tents of  it  if  it  had  been  cashed,  and  action  dismissed. 
Goaibridge  British  Workman  Public-House  Go.  v  Lanark- 
shire Commissioners  of  Supply,  4,  176. 
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Payment — Cheque  sent  as  in  full  settlement  and  cashed — Action 
for  balance  of  debt. — Where  a  debtor,  by  way  of  a  com- 
promise, and  without  admitting  that  the  whole  account  was 
due,  sent  his  creditor  a  cheque  expressly  as  in  full  of  the 
account,  and  requesting  its  return  if  the  compromise  was 
not  agreed  to,  and  the  creditor,  while  retaining  the  cheque, 
raised  an  action  for  the  balance  of  the  account,  held  that 
the  debt  was  discharged.       Bayne  v  Moss,   15,  327. 

Payment — Conditional  payment — Cashing  of  cheque  and  reten- 
tion^ of  mon^y. — Held  that,  where  a  debtor  wrote  his 
creditors  that  on  the  advice  of  his  agent  he  sent  a  cheque 
for  £20  in  settlement  of  their  claim,  and  the  creditors 
cashed  the  cheque  and  retained  the  money,  replying  that 
the  £20  could  not  be  accepted  as  settlement,  but  upon 
receipt  of  the  balance  a  receipt  in  full  would  be  forwarded, 
the  creditors  were  not  precluded  from  suing  for  the  balance 
of  their  debt.     The  Mills  Hastings  Co.  v  Brown,  17,  300. 

Payment — Conditional  payment — Part  payment  made  as  full 
settlement,  hut  accepted  as  to  account — Bight  to  sue  for  the 
balance. — K,  without  admitting  that  the  whole  of  an 
account  was  due,  sent  a  cheque  to  S  &  L,  his  creditors, 
for  part  of  the  amount  as  "  settlement  in  full."  S  &  L 
intimated  that  they  accepted  the  cheque  as  part  payment 
only.  Held  that  S  &  L  were  not  bound  to  return  the 
cheque  or  its  contents  before  suing  for  the  balance;*  (Coat- 
bridge British  Workman's  Public-House  Co.  v  Lanarkshire 
Commissioners,  4  Sh.Ct.Rep.  176,  not  followed.)  Swanston 
li;  Legge  v  Einnes,  18,  191. 

Payment — Consignation  in  Court. — Held  that  consignation  of 
money  in  Court,  whether  voluntary  or  under  order,  is  a 
conditional  payment,  the  condition  being  the  success  of  the 
other  party.      lAttlejohn  v  Reynolds  &  Co.,  6,  321. 

Payment — Remittance  by  post — Lost  remittance.' — Where  the 
ordinary  mode  of  paying  accounts  was  by  remitting  through 
the  post,  circumstances  in  which  an  account  held  paid  by 
a  remittance  duly  posted,  although  the  remittance  did  not 
reach  the  creditor.      Thoreyv  Wylie  &  Lochhead,  6,  201. 

Payment — Writ  of  creditor — Unstamped  account  rendered. — 
Circumstances  in  which  payment  of  a  sum  of  £15,  for  which 
no  receipt  had  been  given,  was  inferred  from  an  account 
rendered  by  the  creditors  to  the  debtor.  Stewart  &  Taylor 
V  Crimson,  20,  166. 

Payments  to  account  of  bond — Assignee's  obligation  to  grant 
discharge  for  sums  paid  to  cedent. — The  creditor  under  a 
bond  and  disposition  in  security  for  £150,  after  receiving 
payments  to  account  amounting  to  £49,  for  which  receipts 
but  no  formal  discharge  had  been  granted  nor  markings 
made  on  the  bond,  assigned  the  bond  to  one  who,  through 
the  fraud  of  her  agents,  paid  the  full  £150  for  it.  One 
firm  of  law  agents  had  acted  for  borrower,  lender,  and 
assignee.  The  borrower  having  paid  the  assignee  the 
£101  really  due,  sought  delivery  of  the  bond  and  assignation 
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Discharge— c 

and  a  discharge  from  the  assignee  of  the  whole  bond.  The 
assignee  refused  to  give  delivery  or  to  discharge  more  than 
the  £101,  but  in  an  action  at  the  borrower's  instance  was 
held  bound  to  deliver  the  deeds  and  discharge  the  whole 
bond.  Farquharson  v  Hutchison,  11,  225. 
Setting  aside  deed  of  discharge — Beduction  ope  e<xceptionis. — A 
man  of  full  age,  and  presumably  sui  juris,  after  consulta- 
tion with,  and  in  the  presence  of  his  own  agent,  signed  a 
discharge  and  accepted  certain  payments  under  a  scheme 
of  division  of  property,  but  afterwards  claimed  further  pay- 
ments in  an  action  in  which  the  discharge  was  proponed  as 
a  defence.  Held  that  the  discharge  could,  under  the 
Sheriff  Court  Act,  1877,  be  set  aside  ope  exceptionis ;  but 
only  on  grounds  sufficient  to  justify  a  reduction,  and  as 
such  were  not  stated,  absolvitor  was  granted.  Porter  v 
Porter's  Trustees,  11,  88. 

Dishonour.     See  Bill  of  Exchange  II.,  Contract  II. 

Division  and  Sale.    See  Ship  I. 

Dock.      See   Harbour,    Reparation    II.,    III.,    Ship   II.,   IV.,   VII., 
Workmen's  Compensation  Act. 

Doctor.     See  also  Contract  II.,  Evidence,  Expenses,  Hiring  III. 

Fees — Rate. — Held  that  the  gravity  of  an  illness  does  not  afford 
a  reason  for  an  increase  in  the  rate  of  fees,  which  is  regu- 
lated by  the  circumstances  and  position  of  the  patient. 
Av  B,  13,  234. 

Dog".     See  Carrier  III.,  Ebpahation  I.,  II. 

Domicile.     See  Company,  Exbcutry,  Husband  and  Wipe  II.,  Juris- 
diction, Process  I.,  Reparation  V. 

Donation.    See  also  Bankruptcy,  Corporation,  Husband  and  Wife  II., 
Repetition,  Revenue. 

Inter  virum  et  uxorem  or  mortis  causa — Implied  revocation  by 
settlement. — Where  a  sum  was  placed  in  a  savings  bank  by 
one  deceased  in  name  of  his  wife,  but  operated  on  solely  by 
himself,  held  that  the  evidence  of  the  wife  and  certain  of 
the  children  had  established  donation,  and  that  the  terms 
of  a  general  trust  disposition  giving  a  liferent  of  the  whole 
of  the  deceased's  estate  to  his  widow  did  not  by  implication 
revoke  the  donation  to  her.  Roger  v  Roger's  Executor, 
5,  305. 

Inter  virum  et  uxorem — Revocation. — It  being  averred  that  a 
husband  promised  his  wife  before  marriage  a  sum  of  money 
as  a  condition  of  the  marriage,  and  paid  it  to  her  after 
marriage,  held  (1)  that  the  money  so  paid  would  be  a 
donation  inter  virum  et  uxorem;  and  (2)  that  the  granting 
by  the  husband  of  a  trust  deed  in  which  the  money  was 
made  over  to  trustees  would  be  a  revocation  of  the  donation. 
Stewart  v  King,  dkc,   15,  350. 
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Inter  virum  et  uxorem — Postnuptial  marriage  contract — 
Revocation. — A  husband  who  had  not  executed  an  ante- 
nuptial marriage  contract,  in  order  to  supply  that  want 
and  to  make  suitable  provision  for  his  wife,  assigned  to 
her  his  household  furniture  as  her  absolute  property,  and 
in  the  assignation  he  excluded  his  jus  mariti  and  right  of 
administration  from  the  articles  assigned.  The  parties, 
after  living  together  for  some  time,  separated.  About 
a  month  after  the  separation  the  husband  wrote  a  letter 
to  his  wife  in  which  he  withdrew  the  provisions  created 
by  the  postnuptial  deed,  and  declared  the  same  null  in  so 
far  as  he  had  power  to  do  so.  Held  that  an  assignation 
of  furniture  by  a  husband  in  favour  of  his  wife  to  take 
effect  during  the  subsistence  of  the  marriage  was  a  revocable 
donation,  and  could  be  revoked  by  the  husband.  Smith  v 
Smith,  17,  312. 

Inter  vivos  gift  of  heritage — Revocation. — ^Where  a  man  granted 
to  his  step-daughter  a  gratuitous  disposition  of  his  heritage, 
which  was  recorded  in  the  Register  of  Sasines  on  her  behalf, 
and  he  thereafter  possessed  one  of  the  houses  under  a  lease 
from  her,  held,  in  an  action  by  her  against  him  for  rent, 
that  the  disposition  was  irrevocable,  though  he  had  granted 
and  put  on  record  a  deed  of  revocation.  Sewell  v  Brand, 
12,  213. 

Inter  vivos  gift  of  moveable  subject — Constructive  delivery. — 
In  1892  a  bazaar  was  held  at  which  a  piano  was  raffled. 
Scott  bought  four  tickets  and  put  two  in  his  own  name  and 
one  each  in  name  of  his  sister  and  of  his  nephew 
(Carruthers),  a  boy  fourteen  years  old.  The  counterfoils 
contained  the  same  names.  Scott  kept  the  boy's  ticket 
for  him,  and  it  won  the  piano.  The  boy's  name  was  entered 
in  the  list  of  prize-winners,  and  the  piano  was  taken  to 
Scott's  house,  where  the  boy  stayed.  The  piano  was  never 
claimed  by  Scott,  but  was  always  spoken  of  as  the  boy's 
property.  Held  ten  years  afterwards  that  donation  had 
been  efiected,  there  being  constructive  delivery  of  the 
ticket  by  Scott  to  the  boy.      Edwards  v  Gorrance,  19,  219. 

Inter  vivos — Proof. — Held  that  a  donation  inter  vivos  of  cor- 
poreal moveables  can  be  proved  jjrout  de  jure.  Brown  v 
Gardiner,  6,  147. 

Inter  vivos — Proof — Competency  of  parole  evidence — Deposit 
receipt. — A  person  gave  a  sum  of  money  to  his  brother,  by 
whom  it  was  deposited  in  his  own  name,  thereafter  uplifted 
and  re-deposited  in  joint  names  of  the  parties,  and  the 
receipt  given  for  custody  to  a  third  party.  The  brother 
afterwards  went  to  America,  where  he  died,  and  nothing 
was  done  by  the  person  who  gave  the  money  to  vindicate 
his  right  thereto,  although  he  knew  that  it  was  claimed 
by  the  brother  in  America.  Held  that  a  donation  of  the 
sum  in  the  deposit  receipt  in  favour  of  the  brother  was 
proved,  and  that  the  right  thereto  was  vested  in  his 
executrix.  Held  also  that  an  averment  that  the  sum  con- 
tained in  a  deposit  receipt  in  favour  of  two   parties  had 
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been  given  by  the  one  to  tbe  other  for  the  purpose  of  being 
kept  for  him  could  be  proved  prout  de  jure.  Royal  Bank 
of  Scotland  v  Weatherston,  die.,  14,  84. 
Mortis  causa — Deposit  receipt  transferred  hy  donee  at  donor's 
desire  from  donor's  na/ine  to  their  joint  names — Present^ 
apprehension  of  death. — ^A  deposit  receipt  was,  at^  the 
depositor's  desire,  changed  from  her  own  name  to  the  joint 
names  of  herself  and  her  nephew  A,  who  had  previously  held 
the  deposit  receipt  and  been  in  use  to  uplift  the  interest 
for  her.  On  getting  the  new  deposit  receipt  and  being 
told  that  A  would  now  get  the  money  on  her  death,  she 
said  it  was  all  right,  and  handed  the  receipt  to  him.  She 
had  frequently  said  that  she  meant  him  to  get  all  that  she 
had  at  her  death.  The  transference  of  the  deposit  receipt 
took  place  about  twenty  months  before  the  donor's  death, 
and  the  illness  from  which  she  died  lasted  only  three  days. 
In  an  action  against  A  by  the  deceased's  executor,  held 
that  a  donatio  mortis  causa  by  the  deceased  to  A  had  been 
effectually  made,  although  not  in  contemplation  of  immediate 
death,  and  although  death  did  not  occur  from  any  specific 
peril  apprehended  by  the  donor  when  she  made  the  donation. 
(Lord  Young's  obiter  dicta  in  M'Nicol  v  M'Dougall,  17  R. 
27,  rejected.)     Morrison  v  Forbes,  6,  158. 

Mortis  causa — Husband  and  wife. — -A  deposit  in  a  savings  bank 
in  the  names  of  a  husband  and  wife,  "  to  be  acted  upon  by 
either  party,"  and  a  deposit  receipt  in  another  bank  "  to 
be  drawn  by  them,  or  either,  or  survivor,"  held  to  be 
donations  mortis  causa  by  the  husband  to  the  wife.  Walker 
V  Wilson,  1,  134. 

Mortis  causa — Terms  of  deposit  receipt — Contemplation  of 
death. — A  fisherman  banked  his  whole  savings  on  deposit 
in  his  own  name  and  that  of  his  wife,  and  payable  to  either 
or  the  survivor.  When  thirty  years  of  age,  and  in  robust 
health,  he  was  killed  by  an  accident.  He  died  intestate 
and  childless,  and  his  widow  claimed  the  money  in  bank  on 
the  ground  that  he  had  given  it  to  her  intuitu  mortis. 
Circumstances  in  which  it  was  held  that  two  of  the  essentials 
to  a  donation  mortis  causa,  namely  (1)  that  the  gift  be 
de  prcBsenti ;  and  (2)  that  it  be  made  intuitu  mortis,  were 
absent.      Murray  v  Murray,  4,  250. 

Mortis  causa — Husband  and  wife — Revocation  by  donor  after 
decease  of  donee. — ^A  sum  was  lodged  in  a  savings  bank  in 
name  of  a  married  woman.  After  her  death  an  action  of 
multiplepoinding  was  raised,  in  which  claims  were  lodged 
by  the  husband,  who  claimed  the  whole  sum  as  originally 
his,  and  by  certain  of  the  children,  to  whom  part  of  the 
sum  was  bequeathed  by  the  deceased  by  will.  Held,  on 
proof,  that  the  sum  was  given  by  the  husband  to  the  wife, 
or  at  least  allowed  by  him  to  stand  in  her  name  in  the 
bank,  and  that  if  it  was  a  donation  it  was  revocable  by  the 
husband  at  any  time,  and  accordingly  he  was  ranked  and 
preferred  to  the  whole  fund  in  medio.  Watt  v  Watt 
&c.,  12,  118. 
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Mortis  causa — Parent  and  child — Proof — Deposit  receipt — 
Verbal  mandate  to  donee  to  indorse  and  to  procure  new 
receipt  in  her  own  name. — A  mother,  Mrs.  Mary  M'Kelvie, 
expecting  soon  to  die,  instructed  iher  daughter  (also  named 
Mary  M'Kelvie,  and  who  lived  alone  with  her  and  was 
unprovided  for),  by  way  of  gift  to  her,  to  take  a  bank 
deposit  receipt  from  her  cash-box,  go  to  the  bank,  and 
have  it  transferred  to  the  daughter's  name.  After  the 
receipt,  indorsed  by  the  daughter,  had  been  given  up  in 
exchange  for  a  new  receipt  in  the  daughter's  name,  Mrs. 
M'Kelvie  died.  Held  that  the  daughter's  deposition  to  these 
facts,  partly  corroborated  by  other  persons,  was  enough, 
without  writing,  to  overcome  the  presumption  against 
donation.  (M'Nicol,  17  R.  25,  considered})  M'Kelvie' s 
Trustees  v  M'Kelvie,  14,   103. 

Proof  of  donation. — Seld  that  an  allegation  of  donation  may 
be  proved  by  parole.      Malcolm  v  Campbell,  5,  107. 

Drainagre.     See  Police  VI.,  Public  Health  I.,  II. 
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Edict  "  Nautse,  caupones."    See  NAuxiE,  cauponbs. 

Edictal  Citation.     See  Process  I. 

Education.     See  Assessment,  Peocbss  VIIL,  School,  Title  to  Sub, 
University. 

Ejection.     See  Lease  VIIL ;  also  Market,  Master  and  Servant  IV., 
Right  in  Security,  School. 

Election.     See  also   Bankruptcy   IV.,    Burgh,    Franchise,    Process 
VIIL,  Public  Records,  School,  Slander. 

County  council — Petition  for  nullity — Intimation  to  successful 
candidate. — Held  that  the  failure  to  intimate  presentation 
of  the  petition  and  the  petitioner's  security  in  terms  of 
sec.  33,  sub-sec.  3,  of  the  Elections  Corrupt  Practices  Act 
of  1890  made  further  proceedings  under  a  petition  for 
nullity  of  an  election  incompetent.  Hunter  v  Kennedy, 
12,  95. 
Parish  council — Identity  of  elector — Distinctive  marks  and 
notes  on  register  not  authorised  hy  statute — Mistake  of 
assessor — Finality  of  register  of  electors. — Circumstances  in 
which  held  (1)  that  a  person  elected  a  parish  councillor 
■was  identified  with  the  name  on  the  register  of  parish  electors 
by  parole  evidence;  (2)  that  the  name  on  the  roll  was  not 
taken  ofi  it  by  markings  and  notes  of  the  assessor  not 
authorised  by  the  statutes  instituting  the  roll;  and  (3)  that 
evidence  as  to  whether  or  not  the  name  ought  to  be  on  the 
roll  was  inadmissible.     Young,  dec.  v  Stuart,  15,  159. 

School  board — Ballot  papers. — Held  that  the  whole  of  the  ballot 
papers  issued  and  used  at  an  election  were  invalid,  in  respect 
(1)  that  they  did  not  bear  any  uniform  private  mark  by 
the  returning  officer,  and  (2)  that  they  bore  marks  by 
which  voters  might  be  identified.  Irving  v  Eeir  School 
Board,    1,    249. 

School  board — Ballot  papers. — Circumstances  in  which  held  that, 
although  by  numbering  the  ballot  papers  and  counterfoils 
there  had  been  a  divergence  from  the  rules  and  directions 
contained  in  the  Privy  Council's  general  order  of  1884,  it 
was  not  sufficient  to  warrant  the  whole  election  being 
declared  invalid.     Fortune  v  Elie  School  Board,  1,  253. 

School  board — Ballot  papers — Voting  mark. — Held  that  in  a 
school  board  election  both  figures  and  crosses  can  be  used  by 
a  voter.      Lindsay  v  Tannadice  School  Boa/rd,  1,  258. 

School  boa/rd— Ballot  paper—Voting  mor^.— Circumstances  in 
which  held  that  a  marking  which  bore  to  be  a  figure  "  5  " 
although  not  a  well-formed  figure,  indicated  the  intention  of 
the  voter  sufficiently  to  make  his  five  votes  valid.  Fordyce  v 
Dunbarney  School  Board,  1,  260. 
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School  board — Ballot. — Held  (1)  that  a  dispute  as  to  the  validity 
of  a  ballot  paper  rejected  by  the  returning  officer  fell  to  be 
determined  summarily ;  and  (2)  that  a  ballot  paper  in  which, 
in  addition  to  the  number  of  marks  which  the  voter  was 
entitled  to  make,  he  had  inserted  four  crosses  within  the 
space  intended  for  a  candidate's  name,  but  afterwards  deleted 
them,  was  rightly  rejected  by  the  returning  officer,  as 
tending  to  identification  of  the  voter.  William  Todd, 
Petitioner,  4,  237. 

School  board — Cancellation  of  withdrawal  of  nomination — 
Expenses. — A  candidate  duly  nominated  for  election  as  a 
member  of  a  school  board  intimated  the  withdrawal  of  his 
nomination.  Before  expiry  of  the  time  allowed  for  the 
withdrawal  of  nominations  he  requested  the  returning  officer 
to  cancel  his  withdrawal.  The  returning  officer  declined 
to  do  so,  and  declared  the  remaining  candidates,  who  had 
not  withdrawn,  to  be  elected.  In  a  summary  application 
by  the  candidate  against  the  returning  officer,,  held  that 
the  candidate  was  entitled  to  cancel  his  withdrawal  of 
candidature  up  to  the  time  allowed  for  such  withdrawal. 
Expenses  awarded  against  the  returning  officer.  Scott  v 
Roddick,  4,  239. 

School  board — Irregular  nomination  -paper — Publication  of 
nomination. — Held  that  a  returning  officer,  having  accepted 
a  nomination  and  published  it,  was  not  entitled  on 
the  day  of  the  poll  to  declare  it  invalid,  and  that  his  having 
done  so  in  the  circumstances  invalidated  the  whole  election. 
Davidson  v  Forbes,  5,  45. 

School  board — Petition  to  unseat — Member  not  called. — In  a 
petition  to  unseat  a  member  of  a  school  board  as  not  duly 
elected,  and  to  declare  a  petitioner  elected  instead,  the  board 
and  returning  officer  were  called,  but  not  the  member  to  be 
unseated ;  petition  dismissed  as  incompetent  both  at 
common  law  and  under  sec.  31  (2)  of  the  Election  Corrupt 
and  Illegal  Practices  Act,  1890.  Bayne  v  Callander  School 
Board,  10,  228. 

School  board — Eeturning  officer's  decision — Review. — Held  that, 
when  a  returning  officer  has  exercised  his  judgment  on  the 
validity  of  a  nomination  paper  in  a  school  board  election, 
his  decision  is  final.  Duncan,  v  Adam  and  Chree,  1,  188; 
Machay  v  Farr  School  Board,  1,  252. 

School  board — Timeous  withdrawal  from  election  petition — 
Objection  to  school  teacher. — A  petition  was  presented  to 
the  Sheriff  under  the  Education  Act  of  1872,  seeking  to  have 
the  respondent  found  ineligible  for  the  school  board  by 
virtue  of  sec.  12,  as  a  teacher  in  a  public  or  state-aided 
school.  He  conducted  classes  in  an  inrstitute  managed 
by  a  local  trust,  and  receiving  grants  from  the  Science 
and  Art  Department,  but  not  from  the  Scotch  Education 
Department.  The  petition  was  lodged  on  4th  May,  but 
no  deliverance  was  pronounced  till  16th  May.  Two  of  the 
necessary  number  of  petitioners  withdrew,  one  on  9th  May 
and  the  other  on  19th  May.      Held,  in  limdne,  that  these 
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withdrawals  were  both  too  late,  and,  on  the  merits,  that 
the  respondent  was  not  disqualified.  Dempster  v  Dechan, 
10,  349. 

Town  council — Treating — Agency. — In  a  petition  to  the  Sheriff 
against  the  return  of  a  town  councillor,  (1)  the  petitioners 
were  required  to  state,  three  days  before  the  trial,  particulars 
of  the  persons  alleged  to  have  been  the  agents  or  the  subjects 
of  the  corrupt  or  illegal  practices  charged,  but  not  of  the 
places  of  the  alleged  corrupt  or  illegal  practices ;  (2)  where 
a  material  misnomer  occurred  in  the  specification  of  a 
charge  of  illegal  practice,  amendment  was  allowed  at  the 
trial  only  on  condition  of  payment  of  expenses  to  the  other 
party ;  (3)  held  that  giving  meat  and  drink  to  electors  does 
not  constitute  treating  unless  it  is  corruptly  given ;  (4)  held 
that  agency  depends  on  the  facts  of  each  case.  Lord 
Blackburn's  opinion  in  the  North  Norfolk  case  followed. 
(5)  Agency  distinguished  from  active  support.  (6)  Circum- 
stances in  which  neither  agency  nor  treating  held  proved. 
Bewick  v  Boswell,  8,  96. 

Town  council — Gratuitous  agency — Agency  of  political  associa- 
tions— Billposting  accounts. — In  a  petition  to  the  Sheriff 
against  the  return  of  a  town  councillor,  held  (1)  that  a  law 
agent  may  agree  to  give  his  services  to  a  candidate 
gratuitously ;  (2)  that  a  printer's  and  billposter's  account, 
although  charged  at  a  low  rate,  was  not  so  charged  as  to  be 
an  infringement  of  the  Corrupt  Practices  Act  of  1890 ; 
and  (3)  that  in  the  circumstances  the  actings  of  certain 
supporters  of  the  candidate  were  not  such  as  to  involve  him 
in  responsibility  for  expenses  they  had  incurred,  and  that 
therefore  it  had  not  been  proved  that  he  had  knowingly  acted 
in  contravention  of  the  statute.      M'Laren  v  Fife,  8,  103. 

Town  council — Interdict  against  sitting  of  successful  candidate — 
Infringement  of  secrecy — Ballot  Act,  1872,  sec.  4. — Held 
that,  where  it  was  alleged  that  an  election  agent  of  a 
successful  candidate  at  a  burgh  election  had  violated  the 
secrecy  of  the  ballot,  interdict  against  the  sitting  in  council 
of  the  candidate  was  not  an  appropriate  remedy.  Buchanan 
V  Bunlop,  18,  92. 

Town  council — Inept  nominations — Poll  not  held — Town 
Councils  Act,  1900,  sec.  113. — Procedure  adopted  where, 
after  more  nominations  than  vacancies  were  lodged,  no 
poll  was  held,  and  no  declaration  of  election  took  place. 
Earlsferry  Town  Council,  Petitioners,  20,   133. 

Employers'  Liability  Act.    See  Rbpaeation. 

Engineer.    See  Conteaci'. 

Entail.     See  also  Process  VI. 

Charge  for  improvements— Objections. — In  a  petition  to  charge 
with  improvement  expenditure,  held  competent  for  an 
objecting  heir  to  lodge  defences  in  terms  of  the  Sheriff  Court 
Act,  1876.      Pringle,  Petitioner,  5,  408. 
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Improvement  expenditure — New  mill-race — New  roof. — Held 
that  a  mill-race,  whether  forming  a  new  watercourse  or 
erected  in  substitution  for  a  previous  insufl&cient  one,  formed 
a  permanent  improvement  within  the  meaning  of  the  Entail 
Amendment  Act,  1875,  as  did  also  such  re-slating  of  outhouses 
as  included  entire  renewal  of  the  woodwork  of  the  roofs. 
Stewart  v  Stewart,  3,  150. 

Improvement  expenditure — Tear  and  wear — Rhones — Fruit 
bushes — Sawmill. — In  calculating  improvement  expendi- 
ture, held  (1)  that  a  reduction  must  be  made  for  tear  and 
wear ;  (2)  that  new  rhones  to  replace  old  ones  were  not 
chargeable ;  (3)  that  planting  fruit  bushes  was  not  "  plant- 
ing "  in  terms  of  the  Acts ;  (4)  that  a  new  steam  sawmill 
was  not  chargeable,  the  estate  being  already  provided 
with  a  water-mill  sufficient  for  estate  purposes.  Pringle, 
Petitioner,  5,  408. 

EprOP.     See  Bill  of  Exchange  V.,  Discharge,  Master  and  Servant 
II.,  Railway  I.,  Reparation  VI.,  Repetition. 

Estate  Duty.     See  Revenue. 

Evidence.     See  also  BANKRUPTOr  IV.  (6),  V.   (c),  Bastard,  Bill  of 
Exchange  IV.,  Contract  III.,  Crime,  Deposit,  Donation,  Game, 
Law  Agency,  Lease  I.,  II.,  Loan,  Prescription,  Process  VII. 
Public  Health  III.,  Retention,  Stamp,  Trust. 

Agreement  to  divide  money. — Proof  prout  de  jure  allowed  of  an 
alleged  arrangement  between  a  brother  and  sister  to  divide 
money  which  had  been  deposited  in  their  joint  names,  and 
of    which    the    sister    had    obtained    possession.       Sinclair 

V  M'Goll,  10,  144. 

Competency  of  witness  under  sentence  of  fugitation. — ^A 
person  under  sentence  of  fugitation  may  be  adduced  as 
a  witness  in  a  question  between  third  parties.  Whitton  v 
Stewart,  Gl,  429. 

Decree  of  interdict — Certified  copy  interlocutor. — In  a  complaint 
for  breach  of  interim  interdict,  unless  the  granting  of  the 
interdict  is  admitted  it  must  be  proved,  and  such  proof  is 
not  sufficiently  provided  by  the  production  of  a  copy  of  the 
deliverance  certified  either  by  the  clerk  of  Court  or  by  the 
pursuers'  agent,  and  it  cannot  be  supplied  by  the  Court 
seardiing  its  own  records  or  proceeding  on  its  own  knowledge. 
Home-Drummond,  dec.  v  Douglas,  20,  87. 

Diary  of  deceased  person. — Facts  beyond  the  memory  of  living 
men,  particularly  an  agreement  to  excamb,  held,  instructed 
by  the  regular  business  journal  of  a  contemporary.  Duke  of 
Hamilton  v  Smith,  9,  336. 

Donation. — Held  that  an  allegation  of  donation  may  be  proved 
by  parole.      Malcolm  v  Campbell,  5,  107. 

Innominate  contract. — Held  that  proof  of  an  innominate  contract 
of  an  unusual  character  must  be  by  writ  or  oath.     Crawford 

V  Galder,  7,  129. 
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Loan — N  on-onerosity  of  10  U — Settlement — Abstraction  from 
debtor's  repositories. — Where  a  defender  who  was  sued  for 
payment  of  an  1 0  U  averred  that  the  1 0  U  had  been 
granted  gratuitously,  and  that  it  had  been  settled  and  given 
up  to  the  debtor,  but  abstracted  from  his  repositories  by 
the  pursuer,  held  that  the  alleged  gratuitous  character  of 
the  document  could  be  proved  only  by  the  writ  or  oath  of 
the  pursuer,  but  quoad  ultra  a  proof  at  large  allowed  before 
answer.  Hall  v  Hall,  2,  99. 
Loan- — Restriction  of  claim  to  £\.QQ  Scots. — Held  that  parole  proof 
of  the  loan  of  £10  was  not  rendered  cojjapetent  by  restricting 
the  amount  for  which  decree  was  craved  to  £8  6s.  8d.    Whytt 

V  Smith,  2,  257. 

Loan  by  wife  to  husband — Transaction  inter  rusticos. — Cir- 
cumstances in  which  held  that,  where  there  was  written  evi- 
dence that  money  passed  from  a  wife  to  her  husband, 
her  uncontradicted  evidence  after  his  death  was  sufficient  to 
prove  that  the  transaction  was  one  of  loan.  Mathison  v 
Mathison,  5,  68. 

Payment — Creditors'  writ — Unstamped  account  rendered. — 
Circumstances  in  which  payment  of  a  sum  of  £15,  for  which 
no  receipt  had  been  given,  was  inferred  from  an  account 
rendered  by  the  creditors  to  the  debtor.  Stewart  &  Taylor 
v  Grimson,  20,  166. 

Renunciation  of  lease. — Held  that  the  terms  of  a  verbal  renuncia- 
tion of  a  written  lease,  acquiesced  in  by  both  parties  and 
followed  by  rei  interventus,  may  be  proved  by  parole.     Doig 

V  Adamson,  2,   287. 

Slander — Defender  as  witness  for  pursuer. — In  aji  action  of 
damages  for  alleged  slander,  where  the  words  were  deponed 
to  by  one  witness  for  the  pursuer,  held  that  the  evidence  was 
insufficient  when  coupled  with  a  denial  by  the  defender, 
who  was  called  as  a  witness  for  the  pursuer.  Foote  v 
Macdonald,  16,  217. 

Trust — Deposit — Act  1696,  cap.  25. — Where  a  sum  of  money  was 
deposited  in  trust  with  a  party  who  had  no  written  title 
thereto,  held  that  the  Act  1696,  cap.  25,  did  not  apply,  and 
that  a  proof  prout  de  jure  of  the  trust  and  circumstances 
was  competent.     M' Arthur's  Executors  v  Young,  5,  340. 

Writ — Formal  lease — Previous  comm,unings. — Held  that  a  duly 
subscribed  lease  operates  a  discharge  of  all  communings  and 
advertisements  prior  to  its  being  entered  into.  Grant's 
Trustees  v  M'Gregor,  7,  215. 

Writ — Partial  reduction  of  bargain  to  writing — Exclusion  of 
parole. — Certain  terms  of  an  agreemeot  were  appro- 
priate to  writing  having  been  embodied  in  an  unsigned 
memo,  which  did  not  contain  the  whole  bargain,  held  that 
parole  proof  of  the  terms  of  the  agreement  was  not  excluded 
by  the  existence  of  writing.  Kerr  v  Ferguson,  Lamont,  & 
Co.,  3,  141. 

Writ — Pursuer's    books — Doctor's     account — Proof     of    visits 

Bate  of  charges. — Held  (1)  that  the  visiting  sheets   of  a 
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doctor  cauuot,  when  the  question  is  raised  in  a  Court  of 
law,  be  accepted  as  establishing  the  fact  of  visits  actually 
made.     A  y  B,  13,  234. 

Writ — Pursuer's  books — Absence  of  primary  book  in  action  to 
constitute  doctor's  account. — ^A  medical  man  sued  for  an 
account  for  medical  attendance  from  October,  1896,  to  July, 
1900,  and  in  proof  of  his  claim  produced  his  business  ledger 
and  cash  book  for  the  whole  period,  and  a  visiting  book 
from  18th  February,  1900,  having  (after  he  resolved  on  this 
action)  destroyed  all  his  visiting  books  for  the  period  prior 
thereto.  Held  that  the  portion  of  the  account  before  18th 
February,  1900,  fell  to  be  disallowed  as  not  being  proved 
merely  by  his  ledger  (without  visiting  book)  and  his  oath 
unsupported.       Lawson  v  Meek,  dec,  19,  109. 

Exeambion.     See  Evidence,  Lease. 

Executry.     See  also  Inteeest,  Jueisdiction  III,,  Process  II.,  Sheriff 
I.,  Title  to  Sub. 

Accounting — Right  of  childrcTi  to  judicial  accounting. — 
Held  that  the  children  and  next  of  kin  of  a  person  deceased 
are  entitled  to  have  from  his  executors  a  judicial  account- 
ing, although  they  have  already  been  furnished  with  au 
extrajudicial  one.     Ferguson,  &c.  v  Ferguson,  15,  20. 

Caution — Mother  as  guardian  and  executrix. — A  mother, 
being  tutrix  of  her  pupil  child,  is  not  bound  to  find  full 
caution  for  her  actings  as  executrix  of  her  deceased  husband. 
A,  Petitioner,  G2,   376. 

Caution  by  female. — Keld  that  since  the  passing  of  the  Married 
Women's  Property  Act,  1881,  a  woman  is  in  a  position  to 
become  a  responsible  cautioner.    Petition — Anderson,  9,  16. 

Cautioner^  right  to  discussion. — The  8th  section  of  the  Mer- 
cantile Law  Amendment  Act,  1856,  which  enacts  that 
cautioners  shall  not  be  entitled  to  the  benefit  of  discussion, 
does  not  apply  to  a  cautioner  for  an  executor  in  a  confir- 
mation.      Watt  V  Richmond's  Executors,  GI,  241. 

Competition — Decerniture  under  Small  Intestate  Estates  Acts 
while  prior  application  pending. — Where  a  party  applied 
to  be  appointed  executor  to  his  deceased  brother,  and  pend- 
ing this  application  the  Sheriff-clerk  granted  confirmation 
to  the  widow  of  the  deceased  under  the  Small  Intestate 
Estates  Acts,  held  that  it  was  incompetent  to  grant  a  second 
decerniture  or  confirmation  until  the  confirmation  already 
issued  had  been  reduced  in  the  Supreme  Court.  Todd  v 
Todd,  2,  83. 

Competition — Relict  and  next  of  Idn. — A  man  having  died  in- 
testate and  without  issue,  survived  by  his  widow  and  brothers 
and  sisters,  in  a  competition  between  the  widow  and  one 
of  the  surviving  brothers  for  the  office  of  executor-dative, 
held  that  the  brother  was  preferable  to  the  widow.  Scott 
r  Scott,  3,  301. 


172  DIGEST  OF  CASES. 

Exeexitry— continued. 

Competition — Father  and  relict — Personal  bar. — The  father  of 
a  man  who  died  intestate  and  without  issue,  but  who  was 
survived  by  a  widow,  allowed  the  widow  to  be  decerned 
executrix-dative  and  to  intromit  with  the  executry  estate. 
Thereafter,  but  before  confirmation,  he  presented  a  petition 
for  recall  of  the  decerniture  and  for  his  own  appointment. 
Held  that  he  was  entitled  to  the  office  in  preference  to  the 
widow.       Murray  v  Murray,  4,  129. 

Competition — Executrix-nominate  and  legatee  under  previous 
will — Sist  of  confirmation. — The  executrix-nominate  of  a 
deceased  Scotchman,  who  died  in  London,  applied  for  confir- 
mation in  the  Sheriff  Court  at  Banff,  in  which  county  the 
deceased's  family  estates  were  situated.  Following  on  a 
caveat,  a  note  of  objections  had  been  lodged  at  the  instance 
of  a  person  who  alleged  she  was  the  adopted  daughter  of  the 
deceased,  and  his  residuary  legatee  under  a  previous  will. 
Confirmation  was  objected  to  on  the  allegation  that  the  testa- 
mentary deed  founded  on  was  liable  to  reduction  on  the 
grounds  of  incapacity  and  undue  influence,  and  that  an 
action  was  about  to  be  raised  in  the  Court  of  Session  for 
reduction  accordingly.  Held  that,  as  there  was  a  bona 
fide  intention  on  the  part  of  the  objector  to  take  proceedings 
in  the  Court  of  Session,  and  that  as  sufficient  grounds  were 
set  forth  in  the  note  of  objections,  the  Court  was  justified  in 
sisting  confirmation  proceedings  for  one  month,  until  such 
action  was  raised.       Barber  v  Campbell,  12,  32. 

Confirmation — Recall. — Held  that  the  Sheriff  qua  Commissary 
can  recall  a  confirmation,  and  that  a  reduction  is  not  neces- 
sary.     Martin's  Executors,  6,  361. 

Confirmation — Recall — Small  estate. — One  of  the  next  of  kin  of 
a  deceased  person  was  confirmed,  and  a  petition  by  other 
next  of  kin  to  be  also  decerned  was  presented,  craving  a 
recall  of  the  first  confirmation.  Held  that  a  confirmation 
duly  expede  cannot  be  recalled.  Johnstone,  dec.  v 
Johnstone,  20,  50. 

Confirmation — Reduction. — Held  that  a  Sheriff  is  not  entitled  to 
entertain  pleas  involving  reduction  of  a  confirma- 
tion, which  is  a  decree  as  distinguished  from  a  deed  or 
writing.       Watson  v  Watson,  7,  342. 

Confirmation  of  general  disponee's  heirs — ^Mortis  causa  convey- 
ance— Conditional  institution  of  heirs  and  assignees  in 
gift  of  residue — Executors  Act,  1900,  sec.  3. — Held 
that  the  heirs  of  a  predeceasing  general  disponee  were 
entitled  to  be  confirmed  executors-nominate  under  the 
Executors  Act,  1900,  sec.  3.  Watson,  cfec.  Petitioners, 
19,  148. 

Estate — Debt — Maintenance  by  executor  of  pupil  children  of 
deceased  after  his  death. — Held  that,  as  the  maintenance  of 
the  pupil  children  of  a  person  deceased  intestate  after  his 
death  was  not  a  debt  against  the  deceased  and  his  executry 
estate,  his  executrix-dative  qua  relict  was  not  entitled  to 
take  credit  for  it  in  an  accounting  with  either  the  children 
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or  next  of  kin  of  the  deceased,  whether  claiming  legitim  or 
dead's  part.  Ferguson,  &c.  v  Ferguson,  15,  20. 
Estate — Goodwill — Widow's  right  to  nominate  successor  in 
deceased's  office. — The  widow  and  executrix-nominate  of  a 
collector  for  a  life  assurance  society  had  the  right  of 
nominating  a  successor,  as  collector,  to  her  husband,  con- 
ferred upon  her  by  the  board  of  the  society.  She  exercised 
this  right,  and  obtained  a  sum  of  money  from  the  party 
nominated.  Held  that  the  money  so  obtained  was  not  a 
subject  in  bonis  of  the  deceased,  and  that  the  widow  was 
not  liable  to  account,  as  executrix,  for  the  amount.  Barr 
T  Barr,  12,  277. 

Estate — Inventory — Confirmation — Policy  of  life  insurance  in 
favour  of  spouses  jointly  and  survivor,  included  in  in- 
ventory of  deceased  spouse's  estate. — Held  that,  as  the  sum 
in  a  life  insurance  policy  in  favour  of  spouses  jointly  and 
survivor,  and  his  or  her  executors,  administrators,  or  assigns, 
became,  at  the  death  of  one  spouse,  the  property  of  the 
survivor,  and  did  not  form  part  of  the  estate  of  the 
deceased  spouse,  its  destination  was  not  affected  by  its 
having  been  included  by  the  surviving  spouse,  as  executrix- 
dative  of  the  deceased,  in  the  inventory  of  his  exeoutry 
estate,  and  that  she  was  not  bound  to  account  for  it  to  his 
children  and  next  of  kin.  Ferguson,  dsc.  v  Ferguson, 
15,  20. 

Estate — Right  to  ingather — Retention  by  relict  of  share  of  move- 
ables— Retention  for  funeral  expenses. — A  husband  in 
possession  of  moveables  belonging  to  his  deceased  wife's 
estate,  held  not  entitled  to  retain  the  same  from  the  executor 
on  account  either  of  his  claim  as  relict  or  as  having  paid  her 
funeral  expenses.     Bell  v  Scott,  1 1 ,  220. 

Factor  for  pupil  next  of  kin — Notice  of  application. — Held 
that  neither  agnates  nor  cognates  can  claim,  as  a  matter 
of  right,  to  be  appointed  factors  to  pupil  next  of  kin  for 
the  purpose  of  being  appointed  executor  qua  factor. 
Opinion  that  applications  for  the  appointment  of  such  factors 
should  be  intimated  to  all  the  near  relatives  by  registered 
letter.       Higgins,  &c.  v  M'Gulloch,  &c.,  14,  16. 

Form  of  petition. — Held  that  a  petition  for  the  appoint- 
ment of  an  executor  must  be  framed  in  accordance  with  the 
forms  provided  by  the  Sheriff  Courts  Act  of  1876.  Johnston, 
Petitioner,  1,  314. 

Intestacy — Executor  ad  non  executa. — ^The  appointment  of  an 
executor  ad  non  executa  is  incompetent  in  cases  of  intestacy. 
Loudon,  Petitioner,  Gl,  549. 

Jurisdiction  in  appointment — Loss  of  residential  domicile. — • 
Held  that  where  a  person  born  in  Perthshire  had  lived  for 
eighteen  years  in  Glasgow,  had  obtained  a  medical  degree 
at  its  University,  had  practised  medicine  in  Glasgow  for  a 
short  time,  had  thereafter  gone  to  England,  where  he  estab- 
lished a  large  practice,  and  had  died,  after  marrying  and 
living  there  continuously  with  his  family  for  many  years, 
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he  had  lost  his  domicile  in  Glasgow,  and  that  the  SherifiE  at 
Glasgow  had  no  jurisdiction  to  deal  with  an  application 
for  the  appointment  of  an  executor  to  the  deceased.  Dunbar 
V  Dunbar,  16,  232. 

Liability  to  account  within  six  months  from  date  of  decease.- — 
Held  that  an  executrix-nominate  was  not  liable  to  an  action 
for  an  accounting  raised  within  six  months  after  the  deatn. 
Brown  v  Black,  10,  142. 

Title  to  sue — Action  served  before  decree  dative  pronounced — 
Accretion. — The  petition  in  an  action  of  accounting,  brought 
by  a  sister  (with  consent  of  the  only  other  next  of  kin 
domiciled  abroad),  "  as  executrix,  or  otherwise  repre- 
senting "  her  deceased  brother,  against  an  alleged  vitious 
intromitter  with  the  moveable  estate  of  that  brother,  was 
served  on  the  21st  of  April  and  called  in  Court  on  2nd 
May.  On  3rd  May  the  pursuer  obtained  decree  dative  as 
executrix  in  her  favour.  Held  that  she  had  no  title  to  sue, 
and  the  action  dismissed.      Watson  v  Sinclair,  14,  239. 

Exhibition.     See  Delivery,  Process  V.,  Succession. 

Expenses.  See  also  Arbitration,  Bankruptcy  I.,  III.,  IV.,  V.  (d), 
Burgh,  Debts  Recovery  Act  III.,  Fiars,  Husband  and  Wife  I., 
Inhibition,  Judicial  Factor,  Law  Agency  L,  Lease  V.  {d), 
Mbditatio  FuGiE,  Process  IV.,  VI.,  VIII.,  X.,  Property,  Public 
Health  II.,  Ship  IV. 

I.  Questions  of  Liability,  page  174 

II.  questions  of  Amount,  „      179 

I.  Questions  of  Liability. 

Action  for  overcharged  fee  for  professional  services. — Held  that, 
where  a  professional  man  made  an  excessive  charge,  which 
after  remit  was  cut  down,  though  not  to  the  sum  tendered  by 
the  defenders,  the  defenders  were  not  liable  in  expenses. 
Moore  V  Banknock  Coal  Co.,  9,  70. 

Application  to  imprison. — Held  incompetent  in  an  application 
for  warrant  to  imprison  a  debtor  under  the  Civil  Imprison- 
ment Act,  1882,  to  award  the  expenses  of  the  application 
against  the  debtor.     Strain  v  Strain,  4,  125. 

Arrestment  to  found  jurisdiction. — Held  that  the  expenses  of 
arrestment  to  found  jurisdiction  are  proper  expenses  of 
process.  Smith  ds  Son  v  Owners  of  "  Crystal  Spring," 
7,  67. 

Burgh — Delimitation. — Held  incompetent  to  give  expenses  to 
parties  compearing  in  a  petition  praying  the  Sheriff  under 
the  Police  Act  to  delimit  a  police  burgh.  Petition — Burgh 
of  Buckhaven,  7,  141. 

Burgh — Extension  of  boundaries. — Held  that  the  Sheriff  has  no 
power  to  award  expenses  in  a  petition  for  the  extension  of 
burgh  boundaries.  Motherwell  Commissioners  v  Lanark- 
shire County  Council,  18,  317. 
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Expenses :  Questions  of  Liability— comimMed. 

Burgh  Police  Act,  1892,  sec.  339 — Appeal— Held  that  the 
expenses  of  an  appeal  to  the  Sheriff  under  the  Burgh  Police 
Act,  1892,  ma,y  be  grajited,  although  not  prayed  for.     Jach 

V  Lanarh  Police  Commissioners,  12,  7. 

Caution  for  expenses— Effect  of  trust  deed  granted  by  de- 
fenders.— Circumstances  in  which  defenders,  who  had 
granted  a  trust  deed  for  behoof  of  their  creditors  towards 
the  close  of  the  proof  in  the  action,  were  ordered  to  find 
caution  for  expenses.  Opinion  that  there  is  no  ground  for 
distinction  between  a  pursuer  and  a  defender  who  has 
granted  a  trust  deed  for  his  creditors,  in  so  far  as  regards 
caution  for  expenses.  G.  <&  C.  Moore  v  The  Anchor  Mineral 
Water  Co.,  <i:c.,   16,   143. 

Cessio — Debt  paid. — Circumstances  in  which  it  was  held  that, 
notwithstanding  the  debt  had  been  paid  and  no  trustee  had 
been  appointed,  the  creditors  petitioners  in  a  cessio  were 
entitled  to  their  expenses.  M'Dmtgall  <&  Co.  v  M'Cheyne 
&  Co.,  5,  32. 

Circumstances  in  which  a  defender  who  was  successful  in  an 
action  for  repayment  of  lent  money  was  found  not  entitled 
to  expenses.       Eelloch  v  Duncan,  9,  291. 

Circumstances  in  which  defenders,  though  successful,  got  no 
expenses  awarded  by  the  Sheriff-Substitute,  and  only  a  small 
sum  of  expenses  awarded  by  the  Sheriff,  including  their 
expenses  in  the  appeal.     Wallace  v  Hamiltons,  9,  130. 

Co-defenders — Separate  ground  of  liability. — Damages  were 
sought  from  a  farmer  and  a  company  on  the  ground  of 
insufficient  fencing  of  a  dangerous  place,  and  from  a  con- 
tractor on  the  ground  of  his  having  negligently  left  a  breach 
in  the  fence.  The  contractor  alone  having  been  found  liable 
in  damages,  held  that  the  farmer  and  the  company  were 
entitled  to  expenses  against  the  pursuer,  but  that  he  was 
not  entitled  to  recover  them  from  the  contractor.     Marshall 

V  Mason  and  Others,  2,   153. 

Collision  of  ships  by  inevitable  accident. — Where  the  owners  of  a 
ship  sued  the  owners  of  another  ship  for  damages  caused  by 
a  collision,  which,  it  appeared,  was  an  inevitable  accident, 
held  that  the  defenders,  being  assoilzied,  were  entitled  to 
expenses — the  English  Admiralty  rule  that  each  ship  should 
bear  its  own  costs  not  having  been  adopted  in  Scotland. 
Cafiero  v  Stephen  <&  Sons,  9,  193. 

Counter  awards  of  expenses — Agent-disburser. — An  action  for 
repayment  of  loans  of  money  was  met  by  a  counter  claim. 
The  defender  was  successful  and  found  entitled  to  the  ex- 
penses of  his  defence,  but  was  unsuccessful  in  the  counter 
claim,  and  found  liable  in  the  expenses  of  the  pursuer's 
opposition  to  it.  The  defender  sought  decree  for  the 
difference  between  the  awards  of  expenses.  The  pursuer 
moved  for  a  decree  for  the  smaller  award  in  name  of  his 
agent-disburser.  Held  (rev.  Sheriff-Substitute)  that  the 
defender  was  entitled  to  decree  for  the  difference  preferably 
to  the  claim  of  the  pursuer's  agent-disburser.  M'Owan  v 
WiUon,  4,  346, 
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Expenses :  Questions  of  Liability— continued. 

Curator  bonis  for  a  minor. — Circumstances  in  which  the  curator 
bonis  of  an  illegitimate  female  child,  who  had  unsuccessfully 
sued  his  ward's  father  for  aliment,  was  cast  in  expenses 
without  qualification  of  his  liability.  Black  v  Glen- 
dinning,  16,  348. 

Curator — Husband. — In  a  petition  for  cessio  against  one  who 
had  in  a  litigation  been  found  liable  for  expenses  as  his 
wife's  curator,  held  that  the  decree  for  expenses  did  not 
afford  ground  for  granting  cessio  of  the  defender's  indi- 
vidual estates.     Torrance  v  Miller,  12,  365. 

Curator — Husband  consenting  to  action. — Circumstances  in 
which  held  that  a  pursuer's  husband — ^who  had  consented 
to  the  action  as  curator  and  administrator-in-law  of  his 
wife— was  jointly  and  severally  liable  with  her  for  the 
expenses  of  the  action.      M'Knight  v  Kelly,  16,  30. 

Curator — Husband  active  in  cause. — Circumstances  in  which 
held  that  the  husband  of  a  pursuer  was  liable  jointly  and 
severally  with  the  wife  in  expenses,  having  been  active  in 
the  proceedings.       Hannay  v  Buchanan,  16,  335. 

Curator  concurring  true  dominus  litis. — Held  that,  while  not 
ordinarily  liable  for  expenses,  a  curator  concurring  in  an 
action  by  a  minor  may,  in  the  discretion  of  the  Court,  be 
found  personally  liable  in  expenses.  Circumstances  in  which 
a  curator  (a  father)  was  so  held  liable.  Ferguson  v  Greig, 
9,  290. 

Executor — Personal  liability. — Circumstances  in  which  an 
executor  was  held  liable  personally  in  expenses.  Johnston  v 
Johnston's  Executors,  9,  275. 

Executors  ingathering  estate — Undue  haste  in  suing  debtor. — 
Held  that,  unless  in  exceptional  circumstances,  a  debtor  is 
entitled  to  fair  notice  that  payment  is  required,  and  to  a 
reasonable  opportunity  of  paying,  before  being  subjected 
to  judicial  proceedings ;  and  where  such  notice  and  oppor- 
tunity were  not  given,  the  debtor  was  found  entitled  +o 
expenses  against  the  executors  of  his  creditor.  Fraser, 
dkc.  V  Peace,  18,  236. 

Extract  decree  for  expenses — Prior  extract. — Held  that  extract 
of  a  decree  for  expenses  is  competent  though  the  decree  on 
the  merits  has  been  extracted  already — all  extracts  being 
interim  extracts  by  virtue  of  the  Sheriff  Courts  Act,  1876, 
sec.  32.     Mackintosh  v  Young,  2,  196. 

Extrajudicial  settlement  of  action  without  reference  to  expenses. — 
A  defender,  after  being  served  with  an  action,  went  to  an 
official  of  the  pursuers'  company  who  had  no  knowledge  of 
the  action,  and  adjusted  and  settled  accounts  with  him 
without  dealing  with  expenses ;  held  that  the  defender  was 
liable  in  expenses.  North  British  Railway  Co.  v  Miller  & 
Sons,  3,  203. 

Furthcoming — Non-disclosure  of  sum  arrested. — In  a  case  where 
the  arrestees  refused  to  disclose  whether  there  were  funds  in 
their  hands,  the  Sheriff-Substitute  gave  £3  3s.  of  modified 
expenses  against  the  arrestees.  The  Sheriff,  on  appeal, 
recalled,  and  found  neither  party  entitled  to  expenses. 
Yeitch  V  Finlay  <{;  Wilson,  10,  13, 
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Expenses :  Questions  of  Liability— continued. 

Local  authority — Novel  question — Public  ehity. — Where  a  local 
authority  craved  interdict  against  manure  being  left  un- 
loaded in  railway  trucks  at  a  station,  to  have  it  settled 
whether  that  was  a  "  nuisance ''  under  the  Public  Health 
Act,  1867,  but  failed  to  show  that  such  a  nuisance  existed, 
and  the  petition  was  dismissed,  held  that  no  expenses  should 
be  given  against  the  complainers,  because,  in  the  discharge 
of  public  duty,  they  were  justified  in  obtaining  a  decision  on 
a  novel  question,  in  the  absence  of  effort  on  the  part  of 
the  respondents  to  obviate  complaints.  Inveresk  Local 
Authority  v  North  British  RailwoA/  Co.,  1,  50. 

Multiplepoinding — Late  claimant. — Held  that  a  claimant  in 
a  multiplepoinding  who  was  not  called,  but  who  appeared 
after  decree  of  preference  and  ranking  among  the  other 
claimants,  but  before  the  fund  in  medio  had  been  actually 
divided,  was  entitled  to  come  in  and  share  the  fund  on  condi- 
tion of  paying  the  other  claimants  the  whole  expense 
occasioned  by  his  late  appearance  in  the  action.  Tait,  dkc. 
V  Smellie,  (fee,  19,  303. 

Opposition  to  bankrupt's  discharge. — In  a  petition  for  a  bank- 
rupt's discharge  partly  successful  opposing  creditors  were 
allowed  one-half  expenses.     Garrich,  Petitioner,  2,  217. 

Payment — Reservation  of  expenses. — Held  that  when  a  creditor, 
after  offer  of  a  sum,  raised  action,  and  then  accepted  about 
that  sum,  without  reserving  expenses,  the  debtor  was 
entitled  to  expenses.     Smith  v  Walker,  1,  42. 

Payment  of  principal — Discharge. — Opinion  that  the  discharge 
of  a  debt  without  reservation  of  expenses  operated  as  a 
discharge  of  the  expenses  also.  A  d;  B  y  Mickel  &  Co., 
6,  240. 

Payment  of  debt  before  action. — Circumstances  in  which  de- 
fenders held  liable  for  expenses  although  they  had  sent  a 
cheque  for  the  sum  sued  for  before  the  summons  was  issued. 
Groall  V  Campbell  &  Co.,  12,  21. 

Previous  suit — Unpaid  costs. — Held  that  non-payment  of  ex- 
penses due  by  the  pursuer  to  the  defender  in  a  prior  futile 
action  on  the  same  grounds  did  not  bar  the  present  suit. 
Doyle  V  Kidston,   13,  334. 

Proceedings  under  statute  silent  as  to  costs. — Opinion  that  a 
judge  can  always  in  his  discretion  find  expenses  due 
in  proceedings  under  a  statute,  if  the  statute  does  not 
prohibit  him  from  doing  so.  North  British  Railway  Co.  v 
Dunfermline  Local  Authority,  3,  178. 

Public  health — Drainage  district. — Question  whether  the  Sheriff 
has  power  to  award  expenses  in  an  opposition  to  a  resolution 
to  form  a  drainage  district  under  the  Police  or  Public  Health 
statutes.     Mackay  v  Maryhill  Police  Commissioners,  5,  281. 

Tender Decree  for   less. — Circumstances  in  which  held,   where 

a  shipowner  was  found  liable  for  damages  caused  by  his 
vessel,  and  where  he  had  made  a  tender  in  his  defences, 
that  he  was  not  liable  for  the  expenses  of  process  when  the 
13 
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amount  of  damages  found  due  was  less  than  the  amount  of 
the  tender.     Greenwood  v  BucJianan,  5,  125. 

Tender  exceeded. — Held  that,  although  a  party  was  successful 
in  regard  to  almost  all  the  disputed  items  of  a  claim,  since 
the  sum  awarded  exceeded  the  amount  of  a  tender,  neither 
party  was  entitled  to  expenses.      A  v  B,  M,  234. 

Tender — Expenses  subseque7it  to  tender. — In  a  case  in  which  a 
tender  was  made  on  record  on  10th  April — the  record  being 
subsequently  closed,  and  a  proof  fixed  for  14th  June — and 
the  pursuers  on  12th  June  lodged  a  minute  accepting  the 
defenders'  tender,  held  that  the  pursuers  were  liable  for 
the  expenses  incurred  by  the  defenders  after  the  date  of  the 
tender.       Stobbs,  <&c.  v  Blackleys  Trustees,   16,   352. 

Trustees — Voluntary  school  trustees. — The  trustees  for  a  volun- 
tary school  in  connection  with  the  Church  of  Scotland 
held  personally  liable  for  the  expenses  of  a  successful 
opponent  litigating  with  them.  Spence  v  Milne,  &c., 
18,   212. 

Unsuccessful  pursuer  not  found  liable  in  expenses. — Circum- 
stances in  which  a  pursuer,  though  unsuccessful,  was  not 
found  liable  in  expenses  by  the  Sheriff- Substitute,  and  was 
found  entitled  to  modified  expenses  by  the  Sheriff.  MacRaild 
V  Tannock,  8,  131. 

Witnesses'  fees — Criminal  trial — Crown  agent. — Witnesses  in 
criminal  cases  in  the  Court  of  Justiciary  have  no  claim 
against  the  Crown  agent  for  time  or  expenses  in  attending 
the  Court.  Observations  as  to  the  practice  in  regard  to  the 
payment  of  such  witnesses.     Mackie  v  Murray,  Gl,  436. 

Witness  in  police  court. — Held  that  witnesses  in  a  police  court 
giving  evidence  as  to  facts  and  circumstances  have  no  legal 
claim  against  the  public  prosecutor  for  their  expenses. 
M'Farlane  v   Cameron,   18,    279. 

Witness  fee  of  doctor — Liability  of  procurator-fical  in  criminal 
case — Exchequer. — The  executors  of  a  medical  man  sued  a 
procurator-fiscal  for  fees  in  respect  of  the  medical  man's 
attendance  for  precognition  and  examination  in  a  criminal 
case  on  the  citation  of  the  procurator-fiscal.  The  defender 
pleaded  (1)  that  he  had  no  funds,  and  (2)  that  the  medical 
man  must  be  held  to  have  waived  his  claim  by  delaying  to 
render  his  account  in  time  for  the  appropriate  quarterly 
accounts  rendered  by  the  procurator-fiscal  to  Exchequer. 
Held  (1)  that  the  defence  of  "  no  funds  "  was  unsound,  in 
respect  that  a  procurator-fiscal  can  always  recover,  through 
the  Sheriff,  from  the  county  or  from  Exchequer,  funds  ex- 
pended in  the  public  service ;  (2)  that  this  was  an  ordinary 
case  of  employment  of  a  medical  man  as  a  skilled  witness, 
and  that  the  procurator-fiscal  as  employer  was  liable  for  the 
fees ;  (3)  that  the  Exchequer  rules  could  not  affect  the 
validity  of  the  claim,  being  simply  office  regulations 
determining  the  conditions  under  which  counties  can  recover 
part  of  their  criminal  expenditure  from  Exchequer.  J  B  v 
Procurator -fiscal  of  Zetland,  9,   162 
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II.  Questions  of  Amount. 

Action  for  damages — Small  award — Injury  not  ascertained  at 
date  of  action. — £12  of  damages  having  been  awarded  to  a 
boy  as  compensation  for  having  been  bitten  by  a  dog,  held 
that  the  expenses  of  an  Ordinary  Court  action  should  be 
awarded,  seeing  that,  when  the  action  was  raised,  it  was 
not  possible  to  estimate  the  extent  of  injury  that  might 
ensue.     Hassen  v  M'Lintocks,  8,  270. 

Action  for  lawyer's  current  account — Debts  Recovery  Act. — 
Where  lawyers  sued  in  the  Ordinary  Court  for  a  balance  due 
them,  under  £50,  on  account  current  between  them  and  their 
client,  and  the  client  paid  the  balance  and  tendered  expenses 
as  in  the  Debts  Recovery  Court,  held  that  the  action  would 
have  been  incompetent  in  the  latter  Court,  and  expenses  as 
in  the  Ordinary  Court  allowed.  M'Gregor  <Ss  Cochrane  v 
M' Donald,  1,  229. 

Action  competent  in  Debts  Recovery  Court. — Circumstances  in 
which  held  that,  although  the  sum  in  dispute  was  under 
£50,  the  pursuer  was  not  bound  to  bring  the  action  in  the 
Debts  Recovery  Court,  and,  accordingly,  was  found  entitled 
to  Ordinary  Court  expenses.       Millen  v  Sangster,   15,  294. 

Alimentary  action — Parent  and  child. — Opinion  that  an  action 
by  a  parent  against  children  tor  aliment  ought,  in  ordinary 
circumstances,  to  be  brought  in  the  Small  Debt  Court ;  and 
where  this  had  not  been  done,  only  Small  Debt  expenses 
were  allowed.     Palmer  v  Palmer  and  Others,  2,  55. 

Amendment  of  record. — ^A  pursuer  was  allowed  to  amend  upon 
condition  of  paying  the  expenses  of  the  action  to  the 
defenders  up  to  the  date  of  the  interlocutor  allowing  the 
amendment.  At  the  end  of  the  cause  the  defences  were 
repelled,  and  the  pursuer  found  generally  entitled  to  ex- 
penses. The  Auditor  wacs  held  to  be  in  error  in  taxing  off 
the  whole  of  the  pursuer's  expenses  previous  to  the  amend- 
ment, and  held  that  the  pursuer  was  entitled  to  his  whole 
expenses  so  far  as  they  were  the  proper  expenses  of  an 
action  rightly  laid  from  the  beginning.  Frew  v  Steel 
Compamy  of  Scotland,  G2,  428. 

Appeal  on  question  of  expenses. — Unless  the  Sheriff-Substitute's 
judgment  on  a  question  of  expenses  is  very  inequitable,  it 
is  a  salutary  rule  to  refuse  an  appeal  against  it.  Circum- 
stances in  which  the  rule  was  applied.  Crawford  v  Glen, 
18,  351. 

Appeal  to  Court  of  Session — Abandonment — Fixed  award.— 
Held  that,  when  an  appeal  to  the  Court  of  Session  is  aban- 
doned, there  is  no  discretion  as  to  the  awarding  of  £3  3s. 
expenses  against  the  appellant.  Stirling  v  Henderson, 
12,  28. 

Gessio — Scale  of  taxation  of  petitioning  creditor's  expenses.— 
Held  in  Banffshire  that,  in  a  petition  by  a  creditor  for  cessio 
of  his  debtor's  estates,  the  amount  of  the  petitionmg 
creditor's  diligence  regulates  the  scale  of  taxation  of  the 
petitioner's  expenses.     Natham>  Sm-ith's  Cessio,  14,  35. 
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Commission  in  London. — A  Glasgow  agent's  expenses  attending 
a  commission  in  London  allowed,  an  important  part  of  the 
evidence  having  been  taken  there.  Pontifex  <Ss  Wood  v 
Robertson,  G2,  508. 

Commission  abroad  where  no  lawyer  employed. — Ohserva- 
tions  by  the  Sheriff-Substitute  and  the  Auditor  as  to  the 
allowance  of  personal  expenses  incurred  by  a  party  in  attend- 
ing a  foreign  commission  executed  in  a  place  where  no 
lawyer  was  available,  or,  at  least,  was  employed.  Weir  & 
Go.  V  Rogers  &  Co.,  14,  253.     . 

Common  interests. — Modified  expenses  only  allowed  when  parties 
with  the  same  interests  and  stating  the  same  pleas 
appeared  by  separate  agents.  Tayport  Police  Commis- 
sioners V  Robertson,  &c.,  12,  52. 

Consultation  with  counsel  and  Edinburgh  agent. — Held  that  a 
Sheriff  Court  agent  was  not  entitled  to  charge  for  the  cost  of 
consulting  counsel  and  agent  in  Edinburgh  without  special 
authority  from  his  client  to  consult  them.       A  -v  B,  13,  55. 

Copy  of  proof. — Held  that,  when  the  evidence  of  witnesses  is 
taken  at  several  diets,  the  expense  of  a  copy  thereof  for 
the  use  of  the  successful  party^s  agent  should  be  allowed 
against  the  losing  party.  Held,  also,  that  the  rate  for 
copying,  fixed  by  the  table  of  fees,  should  be  adhered  to, 
whatever  be  the  process  by  which  the  copy  is  made.  Tweedie 
V  Leiper,  &c.,  15,  236. 

Copy  of  proof. — Cost  of  copy  proof  disallowed  when  debate  took 
place  on  the  morning  following  the  diet  of  proof.  Observa- 
tions as  to  the  Court  interfering  with  the  Auditor's  discretion 
in  the  taxation  of  expenses.  Ferguson  v  MacBougall, 
20,  185. 

Counsel's  fees — Copy  precognitions — Proof  by  commission. — 
Held  (1)  that  a  party  was  entitled  to  the  expenses  of  having 
the  record  revised  by  counsel  when  the  employment  of 
counsel  was  sanctioned  by  the  Court ;  (2)  that  in  such  a  case 
an  agent  was  not  entitled  to  charge  for  two  copies  of  the 
precognitions,  &c.,  one  for  himself  and  the  other  for  counsel ; 
(3)  that  when  one  party  took  a  commission  to  England  for 
the  examination  of  witnesses,  the  opposite  agent  was  entitled 
to  attend  the  commission,  and  was  not  bound  to  employ  an 
English  solicitor  to  do  so;  and  (4)  that  in  that  case  the 
agent  was  entitled  to  bring  his  own  witnesses  resident  in 
England  for  examination  in  Glasgow,  and  was  not  bound 
to  have  them  examined  under  a  commission  in  England. 
Davidson  v  British  Explosives  Syndicate,   13,   191. 

Counsel's  fees  in  causes  in  which  the  Sheriff  Court  has  privative 
jurisdiction. — Circumstances  in  which  counsel's  fees  were 
refused.  Duncan  v  Presbytery  and  Heritors  of  Bigqar, 
12,   169.  '^'^ 

Double  agency — Precognition  fees. — Observations  on  charges  for 
double  agency  and  fees  for  precognition  of  witnesses  A  v 
B,  n,  150, 
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Debts  Recovery  Act^Agents'  fees.— Observations  on  the  in- 
adequacy of  agents'  fees  allowed  under  the  Debts  Recovery 
Act.       Pike  V  Cornfoot  &  Co.,   13,  251. 

Employment  of  counsel. — Observations  on  the  cases  in  which 
the  sanction  of  the  Sheriff  will,  as  a  general  rule,  be  given 
to  the  employment  of  counsel  in  the  Sheriff  Court.  Leny, 
<&c.  V  Milne,  die,  15,  76. 

Fee  for  decisive,  debate  on  an  unclosed  record.— Held  that,  when 
a  debate  takes  place  on  an  unclosed  record  and  on  a  motion 
which  practically  disposes  of  the  case,  a  debate  fee  is 
chargeable.       Coke  v  Aston,  7,  331. 

Fees  of  scientific  witnesses. — Observations  on  the  principles  of 
taxation  to  be  applied  to  the  fees  of  skilled  and  scientific 
witnesses  as  between  party  and  party.  Houston  v  Glen, 
1,  139. 

Fees  of  medical  witnesses. — Eeport  by  the  Auditor  of  Glasgow 
Faculty  on  the  fees  chargeable  by  Glasgow  medical  witness 
examined  in  Edinburgh,  and  decree  accordingly.  Morton  v 
Kerr  &  Barrie,  1,  392. 

Fees  of  skilled  witnesses. — Observations  on  fees  to  be  allowed  to 
skilled  witnesses.  Heritors  of  Shettleston  v  White,  &c., 
14,  265. 

Fees  of  skilled  witnesses — Certification — -Date  of  motion  for 
certification. — Held  (rev.  Sheriff-Substitute)  that  the  date 
of  pronouncing  judgment  is  the  point  of  time  from  which 
the  eight  days  allowed  by  the  Act  of  Sederunt  for  lodging  a 
motion  for  the  certification  of  skilled  witnesses  begins  to 
run.       Mayberry  v  Lee,  17,  276. 

Modification. — A  defender,  successful  on  the  merits,  was  found 
entitled  to  expenses  "  subject  to  modification'"  in  respect  of 
his  having  unsuccessfully  impugned  the  pursuer's  title  to  sue. 
The  Auditor,  in  taxing  the  account,  applied  the  provisions  of 
sec.  9  of  the  General  Regulations  in  the  Act  of  Sederunt 
of'  4th  December,  1878,  and  struck  off  the  items  of  expenses 
applicable  to  the  question  of  title  to  sue.  Thereafter  the 
Court,  on  the  pursuer's  motion,  made  a  further  deduction, 
holding  that  the  Auditor's  deductions  were  not  equivalent  to 
the  "  modification "  ordered.  Carruthers  v  Caledonian 
Railway  Co.,  5,  181. 

Observations  on  taxation  of  pursuer's  account  where  heavy 
damages  awarded.     Sinclair  v  Fullerton's  Trustees,  10,  256. 

Petition  for  less  than  £12  and  relief  of  all  further  sums- — 
Restriction  of  crave — Small  Debt  expenses. — The  Parish 
Council  of  Aberdeen  raised  an  action  against  the  Parish 
Council  of  Banff  in  the  Ordinary  Court  for  £1  5s.  2d.,  being 
aliment  expended  for  a  pauper  by  Aberdeen,  and  for  which 
Aberdeen  maintained  Banff  was  liable.  The  petition  further 
prayed  the  Court  "  to  ordain  the  defenders  to  free  and  relieve 
the  pursuers  of  all  further  sums  which  the  pursuers  may 
have  to  pay  on  account  of  the  pauper  subsequent  to  the 
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date  of  the  summons."  Appearance  was  entered,  but  sub- 
sequently withdrawn,  and  the  pursuers  then  lodged  a  minute 
restricting  the  conclusions  of  the  summons  to  the  £1  5s.  2d., 
for  which  they  craved  decree,  with  Ordinary  Court  expenses. 
Held  in  the  circumstances  that  the  action  ought  to  have 
been  raised  in  the  Small  Debt  Court,  and  although  appear- 
ance had  been  lodged  and  withdrawn,  the  Court  ex  propria 
motu  pronounced  decree  with  Small  Debt  expenses  only. 
Aberdeen  Parish  Council  v  Banff  Parish  Council,  13,  180. 

Plurispetitio — Credit  for  tenant's  payment  of  property  tax. — 
Held  that,  although  the  property  tax  payable  by  the 
tenant  and  recoverable  from  the  landlord  would  reduce  the 
sum  due  to  less  than  £12,  the  landlord  was  entitled  to  sue 
for  his  full  rent,  allowing  the  deduction  for  tax  on  the 
receipt  being  produced,  and  was  therefore  entitled  to 
expenses  corresponding  to  the  rent  sued  for.  Cuthbertson's 
Trustees  v  Turner,  3,  446. 

Precognition  of  party — Whether  allowed  against  other  party. — 
Held  that  under  the  Sheriff  Court  table  of  fees  a 
pursuer  found  entitled  to  the  expenses  of  a  proof 
is  entitled  only  to  copying  and  not  to  "  drawing  "  fees  for 
the  precognition  of  the  pursuer  himself.  Bell  v  North 
British  Railway  Co.,  3,  77. 

Property — Interdict  against  encroachment — Removal  of  en- 
croachment— Fee  to  reporter- — -Scale  of  taxation. — The 
defenders,  without  permission  of,  and  without  notice  to,  the 
pursuers,  the  proprietors  of  a  piece  of  ground,  excavated 
beneath  it,  and  inserted  a  beam  for  certain  purposes  un- 
authorised by  the  pursuers.  Held  that  the  defenders  were 
bound  to  remove  the  beam,  and,  on  their  failure  to  certiorate 
the  Court  of  its  removal,  remit  made  to  ascertain  whether 
or  not  the  same  was  removed.  Held  that  the  defenders 
were  liable  in  the  cost  of  the  remit,  and  that  the  account  of 
expenses  fell  to  be  taxed  on  the  higher  scale.  Observations 
on  Auditor's  report  on  pursuers'  account  of  expenses.  Duns- 
muir  <fc  Jackson  v  Glasgow  District  Subway  Co.,  &c., 
11,  297. 

Remit — Taxation  of  reporter's  charges. — ^A  reporter  under  a 
judicial  remit  having  refused  to  give  up  his  report  till 
his  charges  were  paid,  the  Sheriff-Substitute  remitted  to 
the  Auditor  to  fix  the  fee,  and  approved  of  the  Auditor's 
report  reducing  it  and  disallowing  his  clerk's  account.  Allen 
V  Tudhope,  6,  276. 

Reparation — Small  award  of  damages. — Circumstances  in 
which  Ordinary  Court  expenses  awarded  though  only  £12 
damages  allowed.  Tannahill  v  Caledonian  Railway 
Co.,  7,  70. 

Right  in  security — Foreclosure — Fee  for  examining  titles. — 
Held  that  an  agent  is  entitled  to  a  fee,  but  not  an  ad 
valorem  fee,  for  examining  titles  preparatory  to  raising  an 
action  of  foreclosure  on  a  bond  and  disposition  in  security 


DIGEST  OF  CASES.  183 

Expenses :  Questions  of  Amownt— continued. 

under  sec.   8   of  the  Heritable  Securities  Act,   1894.       A, 
Petitioner,  13,  11. 

Scale  of  taxation  under  table  of  fees  of  1861. — Question  as  to  the 
Sheriff's  power  to  direct  expenses  to  be  taxed  "  according  to 
the  amount  decerned  for "  after  the  taxation.  O'Neil  v 
Harper,  Gl,  203. 

Scale  of  taxation — Settlement  of  action  ad  factum  prsestanduin. 
— Held  that,  where  an  action  such  as  an  interdict  is 
abandoned  before  proof,  the  Court  need  not  or  cannot  fix 
the  scale  on  which  expenses  are  to  be  taxed  in  terms  of  the 
Act  of  Sederunt  of  1878,  sec.  4.     Black  v  M'Caig,  3,  217. 

Scale  of  taxation — Interest  from  date  of  citation. — Held  that, 
where  the  principal  sum  decerned  for  is  under  £25,  although 
interest  from  the  date  of  citation  brings  it  above  that  sum, 
the  taxation  of  expenses  is  to  be  on  the  lower  scale. 
Dempster  v  Ferrier,  11,  122. 

Service  copies — Printing. — Held  that,  when  printed  service 
copies  of  a  petition  can  be  supplied  at  a  cheaper  rate  than 
written  copies,  the  cost  of  printed  copies  only  will  be  allowed 
to  the  successful  pursuer.  Stewart  v  Dundee  Joint-Stock 
Co.,  1,  54. 

Sheriff -officer's  fees  for  citation/. — Held  that  the  amount  of  fees 
exigible  for  serving  summonses  and  citing  witnesses  under  the 
Acts  of  Sederunt  of  6th  March,  1833,  and  2nd  June,  1837, 
is  not  affected  by  subsequent  legislation  dispensing  with  wit- 
nesses to  such  service  and  citation ;  and  that  the  Sherifi  can- 
not alter  the  table  of  fees  fixed  by  Act  of  Sederunt.  Ritchie 
V  Russell  &  Benmett,  Gl,  205. 

Sheriff -officer's  fees  for  apprehension  of  a  debtor. — Rules  for 
taxing  fees  for  personal  diligence.     A  y  B,  (j\,  207. 

Shorthand  writer — Table  of  fees. — The  provision  in  sub-sec.  3, 
sec.  3,  of  the  Sheriff  Court  table  of  fees,  that  in  cases  of 
damages  where  the  sum  decerned  for  does  not  exceed  £25 
the  scale  on  which  the  pursuer's  agent's  account  is  to  be  taxed 
is  to  be  regulated  by  the  sum  decerned  for,  does  not  apply 
to  the  account  of  the  shorthand  writer  as  against  the  parties, 
which  is  in  this,  as  in  other  cases,  to  be  regulated  by  the 
amount  concluded  for.     Hodge  &  Go.  v  Ure,  3,  120. 

Special  witness  fee — Special  debate  fee — Time  for  allowing. — 
Held,  in  accordance  with  the  table  of  Sheriff  Court  fees 
(Act  of  Sederunt,  4th  December,  1878),  head  II  (2),  that 
an  allowance  of  special  witness  fees  not  moved  for  within 
the  eight  days  specified  by  the  table  was  incompetent,  but 
that  a  special  debate  fee  allowed  at  the  same  time  was  not 
incompetent,  no  time  being  limited  with  regard  to  it  by 
sec.  V  of  the  regulations  preceding  the  table.  Paterson  v 
Whitelaw,  15,  256. 

Taxation — Multiplepoinding. — Held  in  a  multiplepoinding  in 
which  the  fund  in  medio  was  £125,  and  in  which  the 
successful  claimant,  who  was  preferred  to  the  whole  fund, 
obtained  a  general  finding  of  expenses,  that  the  expenses 
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Expenses :  Questions  of  Amovint—contimied. 

ought  to  be  taxed  on  the  highest  scale  up  to  the  date  of 
lodging  claims,  but  on  the  second  scale  thereafter,  the 
competing  claim  being  for  £66  only.  Stewart  v  Tosh, 
Gl,  81. 

Test  case. — Held  that  where  a  question  of  principle  was  in- 
volved in  an  action  of  aliment  which  might  be  disposed  of 
in  the  Small  Debt  Court,  it  was  reasonable  that  the  action 
should  be  brought  in  the  Ordinary  Court  so  as  to  aUow  an 
appeal,  and  expenses  given  accordingly.  M'Grimon  v 
M'Crimon,  4,  118. 

Test  case. — In  a  test  case  no  expenses  allowed  to  or  by  either 
party.  Dewar  v  Kirkcaldy  Police  Commissioners,  15, 
116. 

Extract.     See  Expenses,  Lease,  Process. 
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Factor.     See  Agency,  Sale  II.  (a). 

Factor's  Acts.     See  Pledge,  Sale  TI.  (a). 

Factory  Act.     See  Public  Health  III.,   Reparation  III.   (a),  IV. 
Title  to  Sue,  Workmen's  Compensation  Act. 

Fair.      See  Market. 

Farm  Servant.     See  Bankruptcy  III.,  Master  and  Servant. 

Fee  and  Liferent.     See  Succession. 

Fence.     See  Property,  Reparation  II.  (a).  Road  II. 

Ferry.     See  Naut^,  caupones,  &c. 

Feu.     See  Property,  Superior  and  Vassal. 

Fiars  Prices. 

Striking  more  than  one  fiars — Interest  of  ministers  to  have  two 
prices  struck. — In  an  application  by  the  ministers  of  a 
county  to  have  a  first  or  highest  fiars  struck  as  distinguished 
from  the  average,  held  that  they  could  not  demand  the  same 
as  a  right,  under  the  Act  48  George  III.  cap.  138  (1808), 
and  that  it  had  not  been  shown  that  the  change  was  "  need- 
ful or  convenient "  for  the  general  public  under  the 
Act  of  Sederunt  of  1723.  Application  consequently  refused. 
Dumbartonshire  Ministers  v  Dumbartonshire  Commis- 
sioners of  Supply,  3,  78. 

Witnesses'  fees. — Circumstances  in  which  held  that  witnesses 
giving  evidence  to  aid  in  the  striking  of  the  fiars  prices  were 
not  entitled  to  receive  payment  of  fees.  M'Donald,  dsc. 
Memorialists,    18,    1B2. 

Filiation.     See  Bastard,  Process  VII. 

Finance  Acts.     See  Revenue. 

Fire  Engines.     See  Contract  II.,  Police  III. 

Fish  Money.     See  Arrestment. 

Fishing*.     See  also  River. 

Sea  fishing — Injury  to  gear- — Sea  Fisheries  Act  of  1885,  sees.  7 
and  8 — Whether  statutory  remedy  exclusive. — Held  that 
the  mode  of  recovering  damages  provided  by  sees.  7  and  8 
of  the  Sea  Fisheries  Act  of  1885,  when  the  gear  of  one 
fishing  boat  is  injured  by  another  fishing  boat,  is  alternative, 
and  is  not  exclusive  of  a  civil  action  at  common  law.  Macleod 
V  Dohson,  16,  33,  104. 
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Fishings — continued. 

Sea  fishing — Salmon — Net  used  at  night  by  stranger — Seizure 
.  of  net — Whether  forfeiture  competent  without  legal  proceed- 
ings.— The  pursuer  was  a  fisherman,  and  along  with  his 
crew  was  fishing  in  Loch  Melfort  at  night  with  a  herring  net. 
The  defender  was  a  farmer  and  tenant  of  the  salmon  fish- 
ings in  the  vicinity,  and,  through  a  bailiS,  seized  the  net, 
holding  it  was  illegal,  and  retained  it.  In  an  action  for 
redelivery  of  the  net  or  payment  of  its  value,  held  that  the 
defender  or  his  servants  had  authority  for  seizing  the  net, 
but  no  right  to  retain  it  without  decree  of  forfeiture,  and 
decree  for  the  value  of  the  net  as  seized  was  given.    Sinclair 

V  Blai/r,  20,  159. 

Tidal  river — Eight  of  public  to  fish. — Held  {rev.  Sheriff- 
Substitute)  that  one  of  the  public  has  no  right  of  fishing  in 
the  river  Doon  at  the  part  subject  to  the  tidal  influence, 
from  its  banks,  except  from  the  sea  shore,  and  that  the 
Doon  is  not  a  navigable  river.  Bowie  v  Marquis  of 
Ailsa,  2,  65. 

Use  of  boat  for  rod  fishing. — ^Where  a  lease  of  fishing  with  rod 
and  net  was  granted  over  waters  which  could  not  be  com- 
pletely fished  without  a  boat,  held  that  the  right  to  use  a 
boat  was  implied  for  rod  fishing  as  well  as  net  fishing.    Dirom 

V  Dirom,  I,  159. 

Fishing*  Boat.     See  Harbour,  Reparation  I.,  Ship  I. 

Fixture.     See  Heritable  or  Moveable,  Lease  III.,  VII.  (a),  Eight  in 
Security. 

Food  and  Drug's.     See  Public  Health  III. 

Footway.     See  Police,  Road  II. 

Foreigrn.     See  Contract  I.,   Executor,  International  Law,  Juris- 
diction, Lease  V.  (a),  Meditatio  Fug«,  Process  IV.,  VII. 

Foreshore.     See  Common  Property,  Shore. 

FoFisfamiliation.    See  Poor. 

FOFum.     See  International  Law,  Jurisdiction. 

Franchise.     See  also  Election. 

County  voter — Transference  of  polling  place. — Held  that 
a  county  voter's  polling  place  may  still  be  transferred. 
Gillespie,  2,  441. 

Municipal  franchise — Sheriffs  control  of  roll — Residential 
qualification — Whether  peer  qualified. — Held  (1)  that  the 
Sheriff  was  entitled  propria  motu,  although  no  objection  was 
lodged,  to  consider  whether  a  person  entered  in  the  muni- 
cipal register  was  duly  qualified;  (2)  that  the  residential 
qualification  for  the  municipal  franchise  is  obtained  by  bona 
fide  residence  within  the  burgh  or  seven  miles  of  it  during 
six  months  prior  to  31st  July,  although  there  may  be  some 
interruptions  in  the  continuity  of  the  residence ;  and  (3)  that 
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Franchise — continued. 

a  peer  is  not,  as  such,  disqualilied  for  the  municipal  franchise. 
Marquis  of  Bute,  Compearer,  15,  G3. 

Parliamentary  franchise — Residence  near  burgh. — The  resi- 
dence in  or  within  seven  miles  of  a  burgh  required  by  the 
proviso  in  sec.  11  of  the  Reform  Act  of  1832  as  a  condi- 
tion of  the  burgh  occupancy  franchise  does  not  mean  such 
residence  as  is  necessary  to  give  a  domicile  or  exclusive 
residence,  but  is  to  be  understood  in  a  reasonable  sense,  so 
as  to  secure  some  personal  connection  with  the  burgh  beyond 
mere  occupancy  of  premises  by  servants.  Eidston  and 
Others  v  Burns  and  Others,  G2,  181. 

School  board  election — Married  woman. — Married  women  whose 
names  appear  in  the  valuation  roll  are  entitled  to  vote  at 
school  board  elections  under  the  Education  Act,  1872. 
Ramsay  v  Craig,  Gl,  214. 

Fraud.     See  Agency,  Bankruptcy  I.,  II.,  III.,  IV.  (b),  VII.,  Conteact 
I.,  Ceime  II.,  Hiring  II.,  Insurance  I.,  Pledge,  Sale,  Sheriff  I. 

Freight.     See  Carriage  III.,  Railway  II.,  Ship. 

Friendly  Society.     See  also  Agency,  Building  Society,  Industrial 
Society,  Process  IV.,  Title  to  Sub. 

Change  of  benefits — Family  insurance — Implied  agreement. — 
A  friendly  society  having  changed  the  benefits  of  its  insur- 
ance scheme,  paid  in  respect  of  the  death  of  a  child — one  of 
a  family,  members  of  which  were  insured  on  the  original 
terms — a  sum  as  under  the  new  table ;  held,  in  an  action  on 
the  death  of  the  father  of  the  family  for  payment  of  the 
larger  sum  due  under  the  original  table  at  his  death,  that  the 
acceptance  of  the  benefit  paid  on  the  child's  death  did  not 
bring  the  whole  of  the  family  under  the  new  table,  as  no 
agreement  to  that  effect  had  been  made  with  the  heads  of 
the  family,  nor  had  any  explanation  been  made  to  them 
that  the  acceptance  of  the  amoimt  so  paid  involved  a  de- 
parture from  the  original  tables.  Eeid,  &c.  v  City  of 
Glasgow  Friendly  Society,    11,   75. 

Change  of  benefits — Alteration  of  rules — Effect  on  member  in 
receipt  of  benefit. — Where  a  friendly  society,  in  virtue  of 
power  reserved  in  its  rules,  suspended  its  benefits  for  six 
months  after  the  registration  of  the  altered  rule  by  which  it 
exercised  the  power,  held  that  a  member  in  receipt  of 
benefit  at  the  date  of  registration  was  included  in  the  rule, 
and  not  entitled  to  benefit  during  those  six  months.    Hanvey 

V  Flannery,  cbc,  12,  24. 

Contributions — Liability  of  expelled  member  for  arrears  due 
during  suspension. — Held  that  the  expulsion  of  a  meinber 
from  a  friendly  society  for  non-payment  of  his  contributions 
did  not  discharge  him  of  his  liability  therefor,  and  that  he 
was  bound  to  pay  the  arrears  of  his  contributions  due  to  the 
date  of  his  expulsion,  though  suspended  from  benefit  for 
many  weeks  previously,  as  he  had  it  in  his  power  to  revive 
his  right  to  benefit  by  partial  payment  of  arrears.     Dunlop 

V  M'Ghee,  5,  98. 
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Friendly  Society— continued. 

Life  insurance — Moneys  padd  by  society  to  wrong  person. — A, 
having  insured  B  as  a  member  of  a  friendly  society  with 
his  consent,  paid  the  premiums  with  his  own  moneys,  and 
retained  the  insurance  papers,  on  B's  death  drew  the  amount 
insured  from  the  society.  A  creditor  of  B,  suing  A,  was 
held  entitled  to  recover  the  amount  of  his  debt  from  A,  on 
the  ground  that  B  was  the  person  entitled  under  the  rules 
to  the  benefits  under  the  policy.  Observed  that  the  system 
of  insuring  relations,  and  even  strangers,  is  struck  at  by  the 
Act  14  Geo.  III.  cap.  48;  but  that  the  rulesi  making  the 
benefit  payable  to  the  member  and  his  or  her  heir  or 
executor,  such  benefit,  if  paid  to  the  wrong  person  by  the 
society,  may  be  recovered  as  provided  by  18  &  19  Vict, 
cap.  63,  sec.  31,  from  the  person  who  may  have  received  it. 
Cruickshanik  v  Munro,  G2,  185. 

Life  insurance — Construction  of  rules — Lapsing  notice — Friendly 
Societies  Act,  1875,  sec.  30,  sub-sec.  2. — Held  that  the  rules 
of  an  assurance  society  as  to  payments  by  members  and  as 
to  benefits  must  be  construed  so  as  to  give  full  effect  to  the 
statutory  rule  against  forfeiture  without  notice.  Thomson  v 
Scottish  Legal  Life  Assurance  Society,  12,  110. 

Life  insurance — Death  certificate — Non-recovery  of  body — Con- 
struction of  statute. — Held  that  the  Friendly  Societies  Act, 
1895,  sec.  4,  dispensing  with  production  of  a  death  certificate 
where  the  body  cannot  be  found,  is  retrospective,  and  applied 
to  a  death  by  drowning  which  occurred  in  1890,  the  body 
never  having  been  recovered.  Ftolmey  v  Scottish  Legal 
Life  Assurance  Co.,  12,  265. 

Prosecution— ChiM  insurance. — The  penalty  for  paying  money 
to  the  member  of  a  society  upon  the  death  of  a  child  under 
the  age  of  ten  years  may  be  sued  for  by  the  registrar  of  births, 
&c.,  without  the  concurrence  of  the  procurator-fiscal,  in  the 
case  of  unregistered  as  well  as  of  registered  societies,  and  it  is 
incurred  by  any  office-bearer  infringing  the  rule.  Scott  ■" 
M'Intosh,  Gl,  211. 

Sick  benefit — Lunatic  member. — In  a  competition  for  the  sick 
benefit  due  by  a  friendly  society  after  the  removal  of  a 
member  to  a  pauper  lunatic  asylum,  the  lunatic's  mother, 
with  whom  he  had  lived,  and  the  parochial  board,  and  the 
lunatic's  curator  bpnis  lodged  claims.  In  terms  of  49  &  50 
Vict.  cap.  51,  sec.  4,  his  mother,  as  a  relative  dependent  on 
him  for  maintenance,  was  preferred.  Kelly  v  Maclean,  &c., 
12,  154. 

Furthcoming'.     See  Aerbstmbnt,  Expenses,  Lease. 
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Gable.     See  Common  Property,  Property. 
Game.     See  also  Lease  III,  IV. 

Hunting  and  hawking — Act  1621,  cap.  31 — Summary  cotn- 
plaint — Title  to  prosecute — Want  of  specification. — Held 
(1)  that  the  Act  of  1621,  cap.  31,  is  not  in  desuetude;  (2) 
that  a  private  prosecutor,  with  the  concurrence  of  the  pro- 
curator-fiscal, has  a  title  to  prosecute  for  an  offence  under 
the  Act ;  (3)  that  a  complaint  which  averred  that  the  accused 
"  did,  on  the  complainers'  lands  of  Roman  Park,  on  the 
estate  of  Cask,  in  the  parish  of  Findo-Gask  and  the  county 
of  Perth,  without  the  permission  of  the  complainers,  hunt  or 
hawk,  without  having  a  pleughe  of  land  in  heritage,"  was 
irrelevant  for  lack  of  specification,  in  respect  that  it  did  not 
set  forth  the  facts  wherein  the  hunting  or  hawking  con- 
sisted. A  motion  to  amend  by  deleting  the  word  "  hawk  " 
in  the  complaint  and  inserting  "  did  on  said  occasion  kill 
one  partridge  by  means  of  a  gun,"  made  after  the  Sheriff 
who  had  taken  the  case  to  avizandum  had  decided  that 
the  complaint  was  irrelevant,  refused.  Oliphant,  &c.  v 
Bell,  &c.,  19,  39. 

Muir  land. — Opinion  as  to  what  constitutes  "  muir  land "  in 
the  sense  of  the  Ground  Game  Act,  1880.  Taylor  v 
M'Laren,  2,  21. 

Night  poaching — Offensive  iveapon — Fist. — Held  that  the  fist 
is  not  an  "  offensive  weapon  "  within  the  meaning  of  sec.  2 
of  the  Act  9  Geo.  IV.  cap.  69.     Ohservatiom  upon  Mitchell, 

1  White,  321.       H.M.  Advocate  v  Strnchan,  10,  332. 

Occupier — Grazing  tenant. — Held  that  a  grazing  tenant  for  more 
than  nine  months  is  an  "  occupier  "  under  the  Ground  Game 
Act,  1880,  and  as  such  has  the  sole  right  to  kill  ground 
game.     Taylor  v  M'Laren,  2,  21. 

Poaching — Day  trespass — Trespassing  hy  use  of  dogs  without 
entry  on  lands. — Two  men,  accompanied  by  two  dogs,  went 
along  a  private  road  and  allowed  the  dogs  to  range  in 
adjoining  fields  and  a  plantation.  Held,  as  in  Stoddart, 
7  R.  (J.C.)  11,  that  there  was  a  contravention  of  the  Act 

2  &  3  Will.   IV.   cap.   68,  and  accused  convicted,  although 
not  actually  on  the  lands.     Alexander  v  Eohsons,  9,  150. 

Poaching — Illegal  possession  of  salmon — Property  in  fish  where 
prosecution  fails. — Held  that  where  a  prosecution  for 
illegal  possession  of  salmon  had  failed,  the  fishery  officers 
were  not  entitled  to  retain  the  fish  they  had  seized  under 
warrant  from  the  Sheriff  obtained  in  virtue  of  sec.  26  of  the 
Salmon  Fishing  Act,  1868.  Souter  v  Don  Fishery  Board, 
1,  358, 
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Game  —continued. 

Poaching — Possession  of  'poaching  implements  without  using 
them. — Held  that  the  possession  of  poaching  implements 
which  had  not  been  used  in  poaching  was  not  sufficient  to 
warrant  a  conviction  under  the  Poaching  Prevention  Act. 
Perth  Procurator-f,scal  v  Ferguson  and  Others,  1,  378. 

Babbits — Bay  trespass — Reservation  of  "  gam,e  "  in  lease. — An 
agricultural  lease  entered  into  subsequent  to  the  Ground 
Game  Act  of  1880  reserved  to  the  landlord,  "  subject  to  the 
provisions  of  the  Ground  Game  Act,  the  whole  game  on  the 
lands."  Held  that  the  word  "  game  "  must,  in  view  of  the 
reference  to  the  Ground  Game  Act,  be  taken  as  including 
rabbits,  and  that  a  servant  of  the  agricultural  tenant  who 
killed  rabbits,  with  his  roaster's  verbal  permission  only,  was 
guilty  of  the  ofiEence  of  day  trespass.  Question  reserved  as 
to  whether  a  tenant  holding  under  a  lease  containing  no 
reservation  of  game  and  granted  subsequent  to  the  Ground 
Game  Act  has  any  common  law  right  to  kill  rabbits.  Nairne 
V  Jack,  3,  66. 

Rabbits — Landlord's  liability  for  damage  to  crop — Reservation 
of  covers. — A  shooting  tenant,  having  undertaken  the  liability 
of  a  landlord  who  had  reserved  the  covers,  held  liable  to  the 
farm  tenant  for  damage  caused  by  rabbits,  so  far  as  it  had 
increased  since  the  beginning  of  the  lease  to  the  farm  tenant. 
Mitchell  V  Marshall,  8,  217. 

Rabbits — Person  employed  to  kill  them  for  reward. — A  farmer 
contracted  with  a  trainer  of  sporting  dogs  to  kill  ground 
game  on  his  farm,  the  trainer  neither  to  pay  nor  be  paid, 
but  to  keep  what  he  killed,  giving  the  farmer  a  hare  or 
rabbit  when  asked.  Held  that  the  trainer  was  a  person 
boria  fide  employed  for  reward,  and  that  the  sporting  tenant 
was  not  entitled  to  interdict  him  from  killing  ground  game. 
Hope  7 ere  v  M'Intosh,  1,  63. 

Rabbits — Rabbit  burrows — Landlord  and  tenant. — Held  that  a 
landlord  or  shooting  tenant,  in  a  question  with  the  agricul- 
tural tenant,  is  entitled  to  extirpate  the  rabbits  and  destroy 
the  rabbit  burrows — the  object  of  the  Ground  Game  Act, 
1880,  being  to  preserve  the  crops,  not  the  rabbits,  for  the 
farmer.     Park  v  Goodwin  and  Others,  2,  106. 

Rabbits — Tenant's  common  law  right — "  Moorland  and  un- 
enclosed lands." — -Held  that  agricultural  tenants  who  have 
not  renounced  their  common  law  right  to  kill  rabbits  are 
entitled  to  exercise  it  in  addition  to  their  right  under  the 
Ground  Game  Act,  1880,  and  that  the  close  time  established 
by  the  Act  in  regard  to  moorland  and  unenclosed  lands  does 
not  apply  to  such  tenants.     Todd  v  M'Diarmids,  5,  404. 

Rabbits — Trespass — Occupier  of  grass  park  for  less  than  nine 
months. — The  tenants  of  a  farm  let  a  grass  park  for  less 
than  nine  months.  The  lessee  of  this  park,  in  which  his 
cattle  were  grazing,  was  found  therein  with  a  gun,  and 
stated  on  being  challenged  that  he  was  "  getting  a  rabbit  for 
the  pot."  He  was  charged  at  the  instance  of  the  proprietor 
with  a  contravention  of  the  Day  Trespass  Act.  Held  that 
he  was  guilty.     Brodie  v  Gowie,  5,  428. 
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Game — continued. 

Tresspass — Evidence. — Circumstances  in  whict  it  was  held  that 
the  statutory  offence  against  the  Day  Trespass  Act  had  not 
been  proved.     Lord  Dalhousie  v  Crawford  and  Japp,  4,  54. 

Trespass  in  pursuit — Babbit  traps. — Held  that  a  prosecutor 
was  not  entitled  on  a  complaint  under  the  Day  Trespass 
Act  of  1832  to  a  conviction  in  respect  that  traps  for  rabbits 
were  not  set  in  the  manner  required  by  sec.  6  of  the  Ground 
Game  Act  of  1880.     Gammell  v  Winter,  1,  355. 

Gaming*.     See  Agency,  Contract,  Repetition,  Wager. 

Gas  Supply.     See  Burgh,  Contract  III.,  Public  Health. 

General  Average.    See  Ship  ill. 

Gestio  pro  Haerede.    See  Lease  I. 

Giving"  Time.    See  Cautionrt. 

Glebe.     See  Church  IV. 

Goodwill.     See  ExECUTRY,  Law-Agency  11.,  Trade  Name. 

Ground  Annual.     See  also  Debts  Recovery  Act  I. 

Security  over  buildings  impaired  by  removal — Interdict — Rail- 
way— Lands  Glauses  Act,  1845. — Held  (1)  that  the  holder 
of  a  ground  annual  over  subjects  which  had  been  com- 
pulsorily  acquired  by  a  railway  company  was  not  entitled  to 
interdict  them  from  taking  down  and  rebuilding  the  erections 
on  the  ground,  pleading  that  the  demolition  would  deprive 
him  of  the  best  part  of  the  heritable  security  he  had,  but 
that  his  remedy,  if  he  was  dissatisfied  with  his  security,  was 
to  compel  the  company  to  acquire  the  ground  annual  in 
terms  of  the  Lands  Clauses  Act;  and  (2)  that  the  railway 
company,  though  not  bound  to  give  the  holder  of  a  ground 
annual  notice  of  the  promotion  of  their  Act  affecting  his 
security,  were  not  entitled  to  ignore  him  when  proceeding 
to  take  down  the  buildings,  and  that  he  was  therefore  entitled 
to  the  expenses  of  the  application  for  interdict.  Jenkins  v 
North  British  Railway  Co.,  17,  278. 

Ground  Game  Act,  1 880.    See  Game. 

Guarantee.     See  Agency,  Bankruptcy,  Cautionry,  Debts  Recovery 
Act,  Sale  III.,  Stamp. 

Guardian,     See  Bastard,  Expenses  I.,  Husband  and  Wipe  I.,  JuniciAL 
Factor,  Parent  and  Child,  Process  IV.,  VI.,  Title  to  Sue. 
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Harbour.     See  also  Reparation  II.,  Ship  IV.,  VII. 

Damage  by  boat  adrift  through  "  act  of  God  " — Liability  ex 
domino  of  underwriters  under  Harbour  Act. — Held 
(following  River  Wear  Commissioners,  2  App.  Ca.  743)  that 
a  marine  insurance  company  wag  not,  as  owner  of  a  vessel 
aba,ndoned  to  it,  liable,  under  a  clause  in  a  private  Harbour 
Act  conceived  in  terms  similar  to  those  of  sec.  74  of  the 
Harbours  Act  of  1847,  for  damage  done  to  a  harbour  by  the 
purely  accidental  drifting  of  the  vessel  against  the  harbour 
works,  and  that  it  was  not  liable  at  common  law.  Farquhar 
V  North  British  Fishing  Boat  Insurance  Co.,  etc.,  14,  37. 

Damage  to  vessel — Negligence  of  harbour  trustees. — Held  that 
the  Clyde  Trustees,  a  corporation  acting  under  an  Act  of 
Parliament,  with  power  to  levy  rates  on  all  vessels  using 
their  harbour,  were  liable  for  damage  sustained,  through 
the  fault  or  want  of  reasonable  care  of  their  servants,  by  a 
vessel  while  being  berthed  at  one  of  their  quays.  New  York 
City  Steam,ship  Co.  v  Clyde  Navigation  Trustees,  2,  222. 

Damage  to  vessel — Commissioners'  duty  to  give  safe  berth  and 
protection — Reparation  for  damage  by  ill-moored  vessel 
adrift. — Harbour  commissioners,  having  allotted  a  berth 
for  a  vessel  and  charged  wintering  dues  in  virtue  of  their 
Provisional  Order,  held  liable  in  damages  to  the  shipowner 
where  the  vessel  was  injured  without  his  fault  and  not  ex 
damno  fatali  but  directly  from  other  vessels  being  driven 
by  the  wind  against  his  vessel  from  moorings  which  were 
under  the  commissioinersi'  superintendence,  and  proved  in- 
suflficient  in  the  circumstances.  Smith  ds  Co.  v  Stornoway 
Pier  and  Harbour  Commissioners,   19,  145. 

Damage  to  vessel — H  arbour -master  s  powers  and  duties — Boat- 
owner  wintering  boat  without  obtaining  berth — Damage  in 
boat-owner's  absence  in  berth  where  boat  placed  by  harbour- 
master— Harbours  Clauses  Act,  1847,  sees.  53,  58. — The 
owner  of  a  fishing  boat,  though  warned  by  the  harbour- 
master, beached  his  boat  and  left  her  for  the  winter  in 
harbour. at  a  place  not  assigned  by  the  harbour-master,  who 
removed  her  to  another  place  and  gave  notice  to  the  owner 
(residing  at  a  distance)  that  she  lay  there  at  owner's  risk. 
The  owner  did  not  attend  to  the  notice,  and  the  boat  took 
damage  during  the  winter.  Held  in  the  owner's  action  for 
damages  against  the  harbour  trustees  that  he  himself  was 
to  blame  and  he  could  not  recover.  Mowat  v  Trustees  of 
Montrose  Harbour,  20,  173. 

Liability  of  shipowners  for  loss  of  dues  through  vessel  aground 
obstructing  channel-way. — In  an  action  at  the  instance  of 
commissioners  vested  by  Act  of  Parliament  with  the  control 
of  a  navigable  river  and  harbour  therein,  and  right  to  levy 
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dues  on  vessels  and  goods  using  the  same,  against  the  owners 
of  a  vessel  which  sank  in  the  fairway  of  the  river — according 
to  the  pursuers,  through  the  fault  of  those  in  charge  of  the 
vessel — damages  were  claimed  in  respect  of  (1)  outlay  by 
the  pursuers  in  connection  with  the  raising  of  the  vessel, 
and  (2)  loss  of  revenue  in  consequence  of  vessels  being  unable 
to  pass  up  the  river  while  the  defender's  vessel  remained 
aground.  The  Act  gave  the  commissioners  power  to  clear 
the  channel  and  to  exact  a  penalty  and  expenses  from 
persons  obstructing  it.  Held  (rev.  Sheriff-Substitute,  and 
acquiesced  in)  that  the  pursuers  were  not  entitled,  at  common 
law  or  under  the  statutes  from  which  they  derived  their 
right,  to  anything  for  loss  of  revenue,  and  proof  accordingly 
refused  of  that  part  of  the  claim.  Coleraine  Harhour 
Commissioners  v  Hay,  9,  184. 

Official  weigher's  fees — Custom  of  port. — Held  that  under  the 
Harbours  Act,  1847,  and  the  Act  and  by-laws  of  Greenock 
harbour,  modified  by  the  custom  of  the  port,  the  owners  of 
cargo  were  liable  for  one-half  of  the  official  weigher's  fees. 
Compiano  v  Glebe  Sugar  Refining  Co.,  2,  360. 

Bates — Clyde  Trust  dues — Liability  of  trustees  for  goods  placed 
in  sheds  erected  by  them  on  quays. — Held  that  no  dues  are 
charged  for  the  storage  of  goods  in  the  sheds  erected  by  the 
Clyde  Trustees  on  the  harbour  quays,  and  that  they  were 
not  responsible  for  the  safety  of  goods  placed  therein  which 
were  damaged  by  an  exceptional  storm  of  wind  and  rain. 
Bunten  &  Co.  v  Trustees  of  Clyde  Navigation,  13,  84. 

Bates — Seizure  and  sale  of  goods  on  quay. — ^Where  harbour 
trustees  seized  and  sofd  for  payment  of  harbour  rates,  under 
sec.  45  of  the  Harbours  Clauses  Act,  1847,  goods  of  a  curer 
which  had  been  placed  on  a  part  of  the  harbour  ground  let 
to  him  for  limited  purposes,  which  did  not  exclude  them 
from  using  it  for  harbour  purposes,  held  that  they  had  not 
acted  illegally.     Mair  v  Peterhectd  Harbour  Trustees,  1,  148. 

Statutory  obligation  to  provide  servants  for  working  crane — 
Besponsibility  of  undertakers  for  negligence  of  third  party — 
Harbours,  Docks,  and  Tiers  Clauses  Act,  1847,  10  Yict.  cap. 
27,  sees.  22  and  23. — Held  that  the  terms  of  sec.  22,  pro- 
viding that  undertakers  under  the  Act  shall  provide  proper 
servants  and  labourers  for  working  cranes  belonging  to  them 
at  all  reasonable  times,  are  imperative,  and  that  where  the 
undertakers  had  not  leased  or  granted  the  use  of  their  crane 
in  terms  of  sec.  23,  the  employees  of  a  third  party  working 
the  crane  by  temporary  permission  from  them  were  to  be 
deemed  the  servants  of  the  undertakers,  for  whose  negligent 
working  the  undertakers  were  responsible  to  the  owner  of 
goods  damaged  thereby.  Kincaid  &  Co.  v  'Campbeltown 
Corporation,  12,  185. 

Trustees'  duties. — Observations  on  the  duties  of  burgh  harbour 
trustees.  Caldwell  v  Stranraer  Police  Commissioners, 
1,  90. 

HeiP.     See  Succession, 
U 
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Heritable    or    Moveable.      See  also  Lease  VI.,  VII.,  Eight  in 
Secueity,  Sale  I. 

Crofter's  claim  of  compensation,  for  improvements. — Held  that 
a  claim  of  compensation  under  the  Crofters'  Holdings  Act, 
1886,  sec.  8,  does  not  form  part  of  the  executry  of  a  deceased 
crofter,  and  only  emerges  on  renunciation  or  removal  of  the 
tenant  in  possession.     Macleod  v  Macrae,  6,  262. 

Fixtures — Bells. — Bells  are  in  general  not  removeable  from  the 
heritage.     Logam  v  Coupar-Angus  School  Board,  G2,  202. 

Fixtures — Sale-^Grates — Local  custom. — Held  that  grates  are 
heritable  fixtures,  and  go  with  the  property  when  it  is  sold. 
M'Pherson  v  Murray,  1,  263. 

Heir  and  executor — Accession — Dung — Grass. — The  heir  of  an 
agricultural  tenant  is  not  entitled,  as  against  his  executors, 
to  the  dung  on  the  farm,  the  second  year's  grass,  and  others 
(called  "  inventories  ")  which  an  outgoing  tenant  is  bound  to 
leave  to  an  incoming  tenant  or  the  proprietor  at  a  valuation, 
without  making  payment  for  them.  Thomson's  Executors  v 
Thomson,  G2,  189.' 

Heir  and  executor — Fixtures. — In  a  question  between  an  heir 
of  entail  and  the  executor  and  general  disponee  of  his 
predecessor,  held  (1)  that  pictures,  mirrors,  and  tapestry, 
covering  and  being  part  of  the  walls  and  ceilings  of  rooms 
in  a  mansion-house,  though  removeable,  were  fixtures  be- 
longing to  the  heritage ;  (2)  that  a  kitchen  range  was  also 
heritable  ;  (3)  that  iron  and  stone  vases,  chains,  pillars,  and 
sashes  of  garden  frames,  (fee,  in  the  garden,  were  heritable ; 
(4)  that  garden  seats,  gas  brackets,  and  grates  in  the  house, 
and  plain  bookshelves  in  the  library,  although  the  skirting 
had  been  removed  for  their  accommodation,  were  moveable, 
Stewart  v  Stewart,  G2,  192. 

Heir  arid  executor — Threshing  mill — Dung.^—Held  (rev. 
Sheriff-Substitute)  that  a  threshing  mill  and  the  dung  made 
on  a  farm  are  not  heritable  in  a  question  between  the  heir 
and  executors  of  the  tenant.  Reid's  Executors  v  Reid,  5, 
247. 

Heir  and  executor  of  farm  tenant — Turnips,  straw,  and 
grass. — ^In  an  action  at  the  instance  of  the  heir  at  law  of 
an  agricultural  tenant  against  his  executors,  held  that  the 
straw  and  turnips  on  the  farm  were  moveable,  and  passed  to 
the  executors,  even  although  the  terms  of  the  lease  bound 
the  tenant  to  consume  the  straw  and  turnips  on  the  farm. 
Held  also  that  the  heir  at  law  was  entitled  to  entry  to  the 
grass  parks  on  the  farm  at  the  date  of  the  tenant's  death, 
and  that  the  executors  must  pay  for  the  grass  used  by  the 
cattle  of  the  executry  from  that  date,  less  any  claims 
against  the  heir  for  a  proportion  of  rent.  Rennie  v  Rennie's 
Executors,   13,  75. 

Hxisbimd  and  %oife — Jus  relicti — Act  1661,  ca'p.  32. — An  estate 
consisted  of  a  personal  bond  (secured  by  insurance  policies), 
payable  six  months  after  the  date  of  granting,  and  on  which 
interest  ran  at  the  rate  of  5  per  cent,  per  annum.  The 
residue  of  the  estate  was  respectively  claimed  by  the  de- 
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ceased's  stepson  under  her  settlement,  and  by  her  husband 
iure  relicti.  Held  that  the  residue,  being  part  of  the  sum 
contained  in  the  bond,  was  heritable  as  regards  the  husband's 
jus  relicti,  being  unaffected  by  the  Act  1661,  cap.  32, 
and  the  stepson's  claim  was  sustained.      Stewart's  Executors 

V  Stewarts,   18,   35. 

La%r.-^Held  that  a  lair  in  a  proprietary  cemetery  is  moveable 
property,  being  a  mere  right  of  sepulture.  Service  v  Blues, 
7,  303. 

Landlord  amd  tenant — Trade  fixtures — Doctor's  lamp  and 
appurtenances. — Held  that  a  gate  and  pillars  erected  by  a 
medical  practitioner  during  the  currency  of  his  lease  were 
removeable  by  him  at  its  close,  although  built  into  the 
ground  with  stone  and  mortar.  M'Nee  v  Gamphell  and 
Others,  2,  89. 

Heritable  SecuPity.     See  Right  in  Security. 

Heritor.     See  Church  II.,  III. 

Hiring*.    See  also  Assessment  III.,  Contract  IL.^base,  Master  and 
Servant,  Pledge,  Sale  II.,  School,  Ship  II.,  V.,  Stamp. 

I.  Of  Moveables,                         page  195 

II.  HlFe-Pupehase,  -                                               •  „      196 

III.  Of  Services,                                                    •  „     198 

IV.  Locatlo  Operis,    ....                    .      .  „     200 

I.  Of  Moveables. 

Bowing  contract — Insufficient  hoviing — Damages. — The  bower, 
in  an  action  against  him  for  the  hire  or  bowing  rent  of 
cows,  was  allowed  damages  for  loss  of  profit  on  a  cow  which 
died  (besides  a  reduction  in  the  hire)  and  for  the  pursuer's 
failure  to  give  possession  of  part  of  the  pasture  and  to  supply 
vetches,  (fee.  Observations  on  the  nature  of  a  bowing 
contract.     Logan  v  Hamilton,  G2,  129. 

Bowing — Acquiescence  i/n  alteration  of  written  agreement. — Held 
in  a  question  under  a  written  agreement  between  a  farmer 
and  a  bower,  whereby  the  former  was  to  supply  twenty-four 
cows,  of  which  he  had  only  supplied  twenty-two,  (1)  that 
the  bower's  acquiescence  might  be  inferred  from  circum- 
stances ;  and  (2)  that  the  bower's  knowledge  of  some  cows 
being  "  weeded "  at  the  date  of  the  contract  barred  him 
from  claiming  damages  in  respect  of  those  so  affected.    Love 

V  Millar,  3,  91. 

Horse — Injury — Burden  of  proof. — Circumstances  in  which  it 
was  held  by  the  Sheriff- Substitute  that  the  hirer  of  a  horse 
had  not,  and  by  the  Sheriff  that  he  had,  discharged  the  onus 
of  showing  that  an  injury  to  the  horse  had  occurred  without 
fault  on  his  part.     Tavendale  v  Gray,  Gl,  494. 

Horse — Injury — Vice. — Held  that  the  owner  of  a  hired  horse 
guarantees  its  fitness  for  the  purpose  for  which  it  is  hired, 
and  that  a  hirer  was  not  responsible  for  injury,  the  result 
not  of  his  mismanagement  or  neglect,  but  of  vice  in  the 
animal  itself.     Fraser  d  Bertram  v  Jones,  2,  292. 
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Horse — Injury — Burden  of  proof. — ^A  hired  horse  sustained  an 
injury  in  consequence  of  which  it  was  properly  destroyed. 
The  owner  of  the  horse  having  sued  the  lessee  for  its  value, 
held  that  it  was  incumbent  on  the  defender  to  prove  that 
the  injury  was  due  to  a  cause  for  which  hs  was  not 
responsible,  and  that,  having  failed  to  do  so,  he  was  liable. 
M'Goll  V  Grerand,  7,  54. 

Horse — -Injurp^Assessment  of  damages. — The  pufslier  let  a 
horse  on  hire  to  the  defenders  for  a  specified  purpose  for 
•which  he  warranted  the  horse  to  be  fit,  at  so  much  per  day, 
'  -  -  but  without  any  obligation  on  the  defenders  to  take  it  for 
more  than  one  day.  By  the  end  of  the  first  day  they  found 
that  it  was  not  fit  for  their  purpose,  and  they  tried  to  get 
another  horse.  Having  failed  to  do  so,  they  took  the  same 
horse  for  another  day.  In  the  forenoon  it  showed  symptoms 
of  lameness,  notwithstanding  which  the  defenders  made  it 
do  more  work  than  on  the  first  day.  In  the  evening  it 
was  returned  to  the  pursuer  foundered.  Held  that  the 
defenders  were  liable  in  damages  for  the  fall  in  the  horse's 
value  and  the  expense  to  which  the  pursuer  was ,  put  till 
it  was  fit  to  be  used  again  or  sold.  Bewar  v  Greenock 
Apothecaries  Aerated  Water  Co.,   7,   114. 

Horse — Injury — -Onus  of  proof. — Held  that  a  person  hiring  a 
horse  that  is  injured  during  the  hiring  must,  to  free  him- 
self, prove  that  no  fault  of  his  contributed  to  the  accident. 
Welsh  V  Anderson,  9,  259. 

Horse  and  machine — Damage — Befect. — Held  that  a  person 
obtaining  on  hire  a  horse  and  machine  was  not  liable  for 
damage  done  to  either  where  there  was  a  defect  in  the 
machine  sufficient  to  cause  the  damage,  and  where  the  owner 
failed  to  prove  that  it  was  the  result  of  fault  of  the  lessee. 
Machattie  ^  Borrow,  5,   243. 

II.  Hire-Purehase. 

Banhruptcy  of  lessee. — In  1891  R  bought  from  B  &  Co.  a  gas 
engine,  but  the  conditions  of  sale  being  unfulfilled,  by 
mutual  consent  the  contract  was  cancelled  and  an  agreement 
of  hire  (the  usual  hire-purchase  agreement)  was  entered  into 
on  23rd  January,  1892.  R  granted  a  trust-deed  for  behoof 
of  his  creditors  on  6th  April,  1895.  Some  of  the  instal- 
ments being  unpaid,  B  &  Co.  claimed  the  engine.  R  and 
his  trustee  maintained  that  the  contract  of  hire  was  a 
device  to  defeat  creditors.  Held  that  the  trustees  under 
the  trust-deed  had  no  higher  right  than  the  truster,  and 
that  the  contract  of  hire  could  not  now  be  challenged.  Burt 
<&  Go.  V  Robertson,  <&c.,  II,  346. 

Bill   subsequently   granted   by    lessee   for   all   debts   to    lessor 

Novation. — Hutton  obtained  a  piano  from  Macbeth  on  an 
agreement  that  it  was  to  become  his  property  upon  payment 
of  certain  instalments,  and  upon  failure  to  pay  any  instal- 
ment Macbeth  could  resume  possession.  Hutton  took  this 
piano  to  lodgings  rented  by  him  from  Hutcheon,  to  whom 
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he  :.ineurred  an  account  for  board  and  lodgings.  He  fell 
-  .  behind  in  his  payments  to  Macbeth,  and  granted  to  him  his 
bill. for  the  amount  of  the  instalments  overdue  and  to  become 
due  and  of  a  small  open  account.  Thereafter,  by  an  arrange- 
ment between  Hutcheon  and  Hutton,  the  former  instructed 
the  sale  of  the  piano  for  payment  of  Hutton's  debt  to  her. 
Macbeth  then  brought  an  action  of  interdict  of  the  sale, 
under  which  it  was  held  (1)  that  the  contract  in  the  bill 
superseded  the  original  agreement,  and  (2)  that  the  owner- 
ship of  the  piano  was  in  Hutton.      Macbeth  v  Hutton,  8,  25. 

Hire  or  sale. — Circumstances  in  which  an  agreement  that  was 
ostensibly  one  of  hire  with  the  option  of  purchase  was  held 
to  import  a  contract  of  sale.     Palmer  v  Barton,  5,  101. 

Loss  by  fire — Sewing  machine. — Where  the  hiree  of  a  sewing 
machine  undertook  responsibility  for  "  damage "  to  it  by 
fire,  heM  that  this  did  not  bind  him  to  replace  it  if  totally 
destroyed  by  fire.  Singer  Manufacturing  Co.  v  Harris, 
4,  336. 

Pledge  by  lessee — Vindication. — Held  that,  where  a  piano  was 
fraudulently  pledged  by  a  person  who  had  obtained  possession 
of  it  on  a  contract  by  which  he  was  to  pay  the  owner  20s. 
a  month  (being  10s.  a  month  more  than  the  ordinary  hire  of 
such  a  piano),  and  to  become  the  owner  of  it  on  payment  of 
twenty  such  instalments,  the  owner  was  not  entitled  to 
vindicate  the  piano  in  the  hands  of  a  bona  fide  pledgee. 
Adams  v  Lundie,   Gl,   441. 

Pledge  by  lessee — Vindication. — The  owner  of  a  piano  which  had 
been  lent  out  on  hire  and  forthwith  pledged  by  the  hirer  to 
auctioneers  for  an  advance  of  money,  held  entitled  to  vindi- 
cate possession  of  it  from  the  auctioneers,  on  the  ground 
that  the  action  of  the  hirer  was  theft,  and  that  although 
the  hirer  had  pleaded  guilty  and  been  sentenced  in  a  criminal 
Court  for  breach  of  trust.  Muir,  Wood,  &  Co.  v  Moore  & 
Kidd,  Gl,  444. 

Pledge  by  lessee — Vindication — Whether  owner  pays  loan.— 
A  sewing  machine  let  on  the  hire-purchase  system  was 
pledged  by  the  lessee  to  pawnbrokers.  Held  that  the  owners 
were  entitled  to  restitution  of  the  machine  without  payment 
of  the  loan.  Singer  Manufacturing  Co.  v  Hutton's 
Trustees,  4,  279. 

Pledge  by  lessee — Vindication — Damages. — A  piano  was  given 
out  under  a  contract  for  payment  of  the  price  by  monthly 
instalments,  subject  to  the  condition  that  until  full  payment 
it  should  remain  on  hire  as  the  property  of  the  sellers.  The 
piano  was  pledged  by  the  purchaser  before  full  payment 
had  been  made.  Held  that,  the  piano  having  been  sold 
under  a  suspensive  condition  which  had  not  been  purified, 
the  sellers  were  entitled  to  vindicate  possession  of  it;  and 
that  the  pawnbroker,  having  sold  it  after  notice  of  their 
right,  was  liable  to  make  good  their  loss.  Mmrhead  & 
Turnbull  v  Fa/rmer,   5,   425. 
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Pledge  of  ^oods — Vindication. — ^A  woman,  wix©  poefeessed  a 
wringing  macliine  on  a  contract  of  hire-purc)iase  and  liad 
not  paid  the  owner  the  full  price,  pledged  the  jnachiue. 
Held  that  the  owner  could  vindicate  it  against  the  pawn- 
broker, without  repaying  the  advance  made  to  the  wonian, 
who  had  no  title  to  pledge  it.       Milne  v  Mulholland,  14, 

Poinding  in  lessees  hands — Subsequent  transfer  in  had  faith. — 
A  piano  hired  on  the  usual  hire-purchase  system  by  A  to  B 
was  poinded  by  C  for  a  debt  due  by  D,  a  son  of  B's.  In 
the  contract  of  hire  there  was  a  suspensive  condition  that 
until  the  whole  hire  was  paid  the  contract  did  not  transfer 
the  piano  to  B.  Part  of  the  hire  only  was  paid.  Held 
that  A  was  the  owner  of  the  piano,  and  that  the  poinding 
by  C  was  bad  as  against  the  father  for  a  debt  due  by  the 
son.  The  piano  was  sold  to  E,  wife  of  a  dealer  F,  whose 
business  was  conducted  by  his  wife  and  family,  and  by  E 
the  piano  was  again  sold  to  G.  Held  that  F  was  liable 
for  the  value  of  the  piano,  as  the  sale  of  it  to  G  was  after  he 
had  received  notice  not  to  part  with  it,  and  thus  was  not  in 
hona  fide.     Maxwell  v  Taylor,  dec,    12,   351. 

Sale  by  lessee — Vindication — Bona  fide  purchaser. — A  harmonium 
given  out  on  the  hire-purchase  system,  for  which  only  part 
of  the  instalments  was  paid,  was  sold  by  auction  along  with 
other  furniture  belonging  to  the  party  in  whose  possession 
it  was.  Held  that  a  bona  fide  purchaser  was  not  bound  to 
deliver  it  to  the  original  sellers.  Murdoch  &  Go.  v  Greig, 
3,  284. 

Sale  by  lessee — Private  sale — Vindication — Reputed  ownership. — 
A  piano  let  by  music-sellers  on  the  hire-purchase  system 
was  sold  by  private  bargain  by  the  lessee.  Held  that  the 
hirers  were  entitled  to  recover  it  from  the  purchaser,  though 
he  bought  it  believing  the  instrument  was  the  property  of 
the  seller.     Muirhead  &  Turnbull  v  Austins,  A,  226. 

Sale  by  lessee — Auction  sale — Vindication. — A  harmonium  let  by 
music-sellers  on  the  hire-purchase  system  was  sold  by  the 
lessee  at  auction  along  with  the  rest  of  his  furniture.  Held 
(rev.  Sheriff-Substitute)  that  the  hirers  were  entitled  to 
recover  it  from  the  purchaser,  though  he  bought  it  believing 
the  instrument  was  the  property  of  the  seller.  Murdoch  de 
Go.  v  Greig,  4,  229. 

III.  Of  Services. 

Dentist — Negligence — Tooth  extraction  with  injurious  conse- 
quences.— Circumstances  in  which  a  dentist,  who  extracted 
a  large  number  of  teeth  from  the  pursuer's  mouth  under  her 
instructions,  was  held  not  liable  to  her  in  reparation  or 
solatium  for  the  pain,  &c.,  occasioned  by  swellings  round 
spicules  of  bone  afterwards  found  loose  in  her  gums,  seeing 
that  the  operation  of  eixtracting  the  teeth  was  skilfully  per- 
formed, and  that  he  either  had  no  opportunity,  or  did  not, 
according  to  the  art  of  dentistry,  require  to  remove  the 
spicules  by  further  treatment.       Graik  v  Edwards,  18,  274. 
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Farm  manager — BemuneraPion. — Circumstances  in  which  held 
that  services  rendered  by  a  farmer  in  the  management  of  a 
farm  for  a  neighbour's  widow  fell  to  be  remunerated.    Smith 

V  Bamsay,  12,  243. 

Medical  man — Registration. — Under  the  31st  section  of  the 
Medical  Act,  1858,  a  medical  practitioner  is  entitled  to 
recover  charges  for  services  only  when  rendered  under  a 
qualification  which  appears  on  the  register.  Thus,  one  regis- 
tered as  a  surgeon  only,  cannot  recover  at  law  an  account 
for  attendance  given  as  a  physician,  even  though  he  possesses 
the  latter  qualification,  if  it  be  not  registered;  and  vice 
versa.     Gibb  v  Jenkins,  Gl,  386. 

Medical  man — Bemuneration — Increase  of  charges  when 
rendered  after  patient's  death. — Held  that  a  medical  man 
was  not  entitled  to  raise  the  scale  of  his  charges  merely 
because  of  his  patient's  death ;  and  circumstances  in  which 
a  medical  man  was  found  entitled  to  remuneration  for  visits 
established  by  his  visiting  book  at  2s.  6d.  per  visit.    Lawson 

V  Meek,  cfcc,  19,  109. 

Medical  man — Works  doctor — Dismissal — Verbal  engagement — 
Tacit  relocation. — ^A  medical  attendant,  appointed  by  verbal 
agreement  by  a  committee  of  the  masters  and  men  of  three 
quarries  or  pits,  for  the  care  of  the  workmen,  sued  the 
masteirs  of  one  work  for  salary,  being  money  deducted  from 
their  workmen's  pay  for  the  doctor's  services.  The  de- 
fenders had  written  the  pursuer,  the  day  before  a  quarterly 
pay-day  for  the  salary,  that  another  doctor  had  been  ap- 
pointed, and  they  maintained  his  dismissal  in  defence  to  the 
action ;  pleading  also  that  as  a  contract  for  years  the 
employment  could  not  be  established  without  writing,  and 
that  the  defenders,  being  a  limited  company  in  succession 
to  the  original  quarrymasters,  were  not  impliedly  bound  by 
any  contract  of  the  latter  with  the  doctor.  Held  that  the 
pursuer  was  entitled  to  an  account  and  payment,  the  pursuer 
not  having  been  dismissed  either  on  due  notice  or  by  the 
committee,  and  having  been  continued  in  his  service  from 
year  to  year  by  the  limited  company  as  well  as  his  other 
employers.       Zdthgow  v  Gibb  &  Sons,  Ltd.,  20,  365. 

Newspaper  manager — Dismissal — Period  of  notice — Tacit  re- 
location.— Held  that  a  newspaper  manager  who  was 
appointed  at  first  for  one  year,  and  whose  engagement  was 
continued  by  tacit  relocation,  was  entitled  to  six  months' 
notice  of  discharge  or  to  an  equivalent  amount  of  salary. 
TUddy  V  Glasgow  Echo  Newspaper  Co.,  11,  345. 

Personal  inahility  or  illness — Apportionment  of  fee. — A  public 
singer  having  been  disabled  by  an  affection  of  the  throat 
from  singing  part  of  the  programme  agreed  upon  and  adver- 
tised, he  was  held  entitled  to  recover  a  proportion  of  the 
stipulated  fee.  Beeves  v  Bdinhwrgh  Choral  Union,  G2, 
121. 

Vetervnary  surgeon  —  Liability  fwr  professional  skill.  —  A 
veterinary  surgeon  is  not  entitled  to  disregard  express  instruc- 
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tions  given  to  him  by  his  employer,  and  use  difiereut  ineaiiS, 
even  if,  in  his  own  opinion,  the  means  he  uses  are  better 
adapted  to  the  end  in  view.    Arhley  v  Thomson,  Gl,  478. 

IV.  Loeatio  Operis. 

Building — Effect  of  custom  or  usage  of  trade. — A  custom  or 
usage  of  trade  cannot  alter  the  specific  terms  of  a  contract. 
By  contract  a  builder  undertook  to  erect  a  building,  it 
being  one  of  the  conditions  that  "  the  stones  were  to  be 
laid  on  the  natural  bed  where  practicable."  The  stones  not 
having  been  so  laid,  but  placed  "  on  cant,"  held  that  the 
words  "  where  practicable  "  did  not  leave  it  in  tihe  builder's 
option  to  lay  the  stones  on  their  natural  beds  wherever  he 
thought  proper,  but  that  he  was  bound  to  lay  the  stones 
as  provided  in  the  contract,  so  far  as  the  formation  or 
construction  of  the  building  rendered  it  practicable.     Grmg 

V  Barclay,  9,   89. 

Building — Besponsibility  for  defects  in  work  contracted  for — 
Tradesman  executing  work  outside  his  trade. — ^A  firm  of 
builders  and  joiners  employed  on  a  building  undertook  at 
the  owner's  request  the  asphalting  of  a  roof,  and,  though 
they  exerted  their  best  skill,  the  roof  was  defective,  and 
injury  to  the  house  arose  from  its  defects,  which,  besides, 
cost  money  to  cure.  Held  that  the  owner  was  not  entitled 
to  damages'  in  respect  of  that  injury,  either  as  a  counter 
claim  against  the  joiners'  account  or  as  a  substantive  de- 
mand, the  joiners  not  having  professed  to  be  skilled 
asphalters.       Ross  &  Irving  v  Garruthers,  18,  288. 

Building — Slump  price — Risk  of  frost. — ^Where  parties  under- 
took to  build  a  brick  workshop,  and  "  to  finish  the  job 
complete  "  for  a  slump  sum,  and  were  not  limited  in  time, 
and  they  pointed  the  walls  at  a  season  of  the  year  when 
frosty  weather  might  be  apprehended,  held  that  they  took 
the  risk  of  the  pointing  being  affected  by  frost,  and 
were  liable  for  the  expense  of  re-pointing  the  brickwork 
where  frost  had  caused  the  pointing  to  fall  out.  Lamberton 
&  Co.  V  Symington  <&  Som,  4,  393. 

Building  of  ship — Specific  performance. — Circumstances  in 
whic^h  decree  for  specific  implement  of  a  contract  to  build  a 
steamer  was  refused.  Question  under  what  circumstances 
decree  for  specific  implement  will  be  granted.  Glasgow  and 
Inveraray  Steamboat  Go.  v  Hendersons,  Gl,  184. 

Gircumstances  in  which  Court  will  supervise  or  supersede  con- 
tractor.— Where  a  contractor  was  bound  to  complete  his 
contract  within  a  certain  time,  and  it  appeared  that,  though 
he  was  now  carrying  on  the  work  steadily,  its  timeous 
completion  was  not  possible  owing  to  his  delay  in  com- 
mencing the  contract,  the  Court  refused,  hoc  statu,  to  put 
the  work  under  supervision,  but  granted  an  order  on  him 
to  proceed  with  the  execution  of  the  work  with  as  much 
speed  as  was  feasible  in  the  circumstances.     Watson  &  Son 

V  Arrol,  1,  4. 
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Excavation  for  building — Measurement  of  depth  of  trenches. — 
Circumstances  in  which  held  that,  where  a  contractor  had 
agreed  to  execute  the  digger  work  for  buildings  about  to 
be  erected,  the  depth  of  the  trenches  for  the  foundations 
fell  to  be  measured  from  the  bottom  of  the  levelled  area 
of  the  site,  and  not  from  the  natural  surface  of  the  ground. 
Anderson  v  Sharp,  Stewart,  &  Co.,  7,  88. 

Formation  of  howling  green — Measurements — Counter  claim  for 
completing  work  and  loss  of  membership. — In  a  specification 
for  the  formation  of  a  bowling  green  and  tennis  courts, 
the  following  item  appeared  :  — "  Excavations  and  embank- 
ments, 1000  yards  at  7d.,  £29  3s.  4d.,"  the  7d.  being  the 
rate  filled  in  by  the  pursuer.  The  defenders'  architects, 
in  their  letter  accepting  the  pursuer  as  contractor  for  the 
work,  stated  that  the  excavations,  embankments,  and 
drainage  were  subject  to  measurement.  A  dispute  having 
arisen  as  to  the  amount  due  by  the  defenders  to  the  pursuer, 
held  that  the  pursuer  was  entitled  to  7d.  per  yard  for  embank- 
ments as  well  as  for  excavations;  also  that,  owing  to  the 
dilatory  and  unsatisfactory  manner  in  which  he  proceeded 
with  the  work,  the  defenders  justifiably  took  it  out  of  his 
hands,  and  were  entitled  to  debit  him  with  the  cost  of  rectify- 
ing defective  work  and  completing  the  contract,  but  that 
damage  in  respect  of  alleged  loss  of  membership  consequent 
on  the  delay  in  finishing  the  greens  was  too  remote  to  be 
allowed.     Kennedy  v  M'Donald,  7,  84. 

Printing  of  textiles — Timeous  rejection — Latent  defect — Measure 
of  damages. — H  &  Co.  received  certain  goods  to  print  in 
fajicy  colours  for  M  &  Co.  They  knew  that  M  k  Co.  were 
middlemen,  and  that  the  goods  were  intended  for  a  foreign 
market.  The  goods  having  been  printed  were,  after  examina^ 
tion,  accepted  by  M  &  Co.,  and  H  &  Co.'s  account  was  passed. 
On  arrival  in  Japan  the  goods  were  found  to  be  blemished 
by  runnings  and  markings-ofl  to  the  extent  of  about  one-third 
of  the  whole  consignment.  The  whole  consignment  was 
returned  to  M  &  Co.  by  the  Japanese  buyers,  and,  after 
intimation  to  H  &  Co.,  sold  under  Sherifi's  warrant.  Held 
in  an  action  for  damages  against  H  &  Co.  (1)  that,  the 
defects  being  latent  and  not  discoverable  before  shipment  to 
Japan,  M  k  Co.  were  not  barred  from  claiming  damages; 
(2)  that,  having  proved  that  the  defects  were  due  to  some 
improper  treatment  in  the  process  of  printing,  M  &  Co. 
were  entitled  to  recover  the  actual  loss  sustained  by  them 
through  the  consignment  having  been  thrown  back  upon 
their  hands,  and  not  merely  the  difference  between  the 
price  that  they  would  have  received  for  the  damaged  portion 
of  the  goods  had  it  been  undamaged  and  the  price  actually 
obtained  for  it  in  its  damaged  condition.  Moir  <fe  Co.  v 
Hall  &  Sons,  9,  353. 
Property  in  potters'  tools  made  out  of  master's  material — 
Specificatio. — Held,  following  out  the  principles  of  hiring  of 
labour,  (1)  that  tools  made  by  potters  in  their  own  time 
out  of  their  master's  material  belonged  to  the  workmen, 
the  master  having  only  a  claim  for  the  value  of  the  material ; 
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(2)  that  tools  made  by  workmen  in  their  master's  time 
would  be  presumably  their  master's,  but  that,  under  the 
proved  custom  of  the  pottery  trade,  workmen  leaving  the 
employment  were  justified  in  both  cases  in  taking  away 
with  them  as  their  own  the  tools  they  had  thus  made. 
M'Guigan  v  Murray  <&  Co.,  10,  150. 

liiek — Patterns — ^Res  perit  domino — Accidental  fire. — Held  that 
a  founder  who  retained  patterns  for  a  month  after  the  castings 
had  been  sent  home,  although  they  had  been  asked  for,  was 
liable  in  their  value  when  they  perished  by  an  accidental 
fire,  but  that  he  was  not  liable  for  other  patterns  which 
'he  had  barely  finished  using,  and  which  were  destroyed  at 
the  same  fire,  as  he  was  not  in  fault,  and  res  perit  suo 
domino.     Turnhull  v  Macfarlane  Brothers,  6,  246. 

Rish — Responsibility  of  manufacturer  for  customer's  goods — 
Accidental  fire — Custom  of  trade. — By  policy  of  insurance 
effected  by  a  firm  of  manufacturing  stationers  they  insured 
against  loss  by  fire,  inter  alia,  "  stock-in-trade  manufac- 
tured, or  in  process  of  manufacture,  and  all  other  materials 
in  trade  the  property  of  the  assured,  or  held  by  them  in 
trust,  or  on  commission,  for  which  they  are  responsible 
therein."  A  fire  took  place  in  their  premises,  and  goods 
belonging  to  a  customer  were  destroyed.  In  an  action 
against  them  by  the  customer  for  the  price  of  the  goods, 
held  that  they  were  not  liable  under  the  policy,  as  they 
undertook  no  express  obligation  to  insure  the  goods,  and 
there  was  no  custom  of  trade  proved  whereby  they  were 
bound  to  insure-  a  customer's  goods  against  loss  by  fire. 
Cooke  V  Baird  &  Sons,  16,  167. 

Bisk  when  goods  left  for  repair — Bee  perit  domino — Onus  of 
proof. — Circumstances  in  which  it  was  held  that  gilders 
were  not  liable  in  the  value  of  two  pictures  delivered  to 
them  to  regild  and  repair,  which  were  destroyed  along 
with  their  own  and  other  goods  by  a  fire  occurring  in  their 
premises,  without  fault  shown  on  their  part.  Observed 
that  in  the  usual  case  the  onus  of  proving  that  ordinary 
care  was  exercised  lies  on  the  custodier.  Paton  v  Love 
&  Co.,  18,  53. 

Stamp — Security  for  payment — Completion  of  work  at  con- 
tractor's expense. — ^Where  a  contractor  offered  to  execute 
certain  work  at  a  specified  price,  held  (1)  that  the  agreement 
stamp  might  be  put  on  either  the  offer  or  acceptance  and 
by  either  party,  (2)  that  the  contractor  could  not  refuse  to 
go  on  with  the  contract  because  the  other  party  did  not 
find  security  for  payment,  and  (3)  that  on  the  contractor 
refusing  to  execute  the  contract,  the  other  party  was  entitled 
to  get  the  work  done  without  obtaining  the  authority  of 
the  Court,  and  to  claim  damages.     Clow  v  Muir,  7,  102. 

Warranty  of  sufficiency — Defective  specification — Water  tank. — 
Held  that  a  contractor  to  construct  a  water  tank  was  not 
bound  to  make  it  watertight,  but  only  to  do  the  work 
according  to  specification.  Lindsay  &  Son  v  Bervie  Town, 
3,  269. 
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Wintering  of  sheep— Iieparation.—Ciroum8ta,nces  in  which  a 
farmer  was  held  liable  for  loss  of  sheep  which  had  been 
entrusted  to  him  for  the  purpose  of  wintering,  in  so  far  as 
the  death-rate  among  them  was  above  what  might  have  been 
expected  if  they  had  been  well  wintered  and  put  on  ground 
which  was  not  overstocked.  Observed  that  it  was  the  owner's 
duty  to  have  visited  his  sheep  during  the  winter  to  see  they 
were  properly  attended  to.  M'Biarmid  v  Urquhart,  7, 
328. 

Homologration.     See  Contract  III.,  Lease  I.,  II.,  VIII. 

Horse.     See  Hiring  I.,  Loan,  Sale. 

Horse-racing.     See  Agency,  Contract  I.,  Wagbb. 

Hotel.     See  Naut2E,  caupones,  &c.,  Eetention. 

House.     See  Lease,  Property,  Kepaeation. 

House-factor.     See  Agency. 

Husband  and  Wife.  See  also  Aliment  V.,  Bankruptcy  II.,  III., 
IV.  (b),  V.  (a).  Donation,  Expenses  I.,  Heritable  or  Moveable, 
Law  Agency,  Meditatio  Fu6.e,  Pledge,  Sheriff  IV.,  Statute, 
Succession,  Title  to  Sue. 

I.  Rights  and  Liabilltes  of  Spouses,  •                 page  203 

II.  Wife's  Property,  207 

III.  Happiage  Contpaet,  „     210 

IV.  Bpeacli  of  Ppomise  to  Mappy,  „     211 

I.  Rights  and  Liabilities  of  Spouses. 

Curatorial  powei — Visitors  to  wife  at  husband's  house — Interdict. 
— Held  that  a  husband  is  entitled  to  prohibit  any  person  he 
chooses  from  visiting  his  wife  at  his  house,  and  that  where  a 
person  so  prohibited  persisted  in  coming  to  the  house  to 
visit  the  wife,  founding  on  her  permission  to  come  and  not 
alleging  any  ground  of  necessity,  the  husband  was  entitled 
to  interdict  against  such  visits.    Sharp  v  Hannah,  7,  10. 

Curatorial  powei — Dispensing  with  husband!s  consent  to  deed 
— Desertion. — ^A  wife  applying  under  the  Married  Women's 
Property  Act  of  1881,  sec.  5,  for  power  to  grant  deeds 
without  her  husband's  consent  averred  that  he  had  deserted 
her,  having  driven  her  from  the  house  by  his  cruelty.  The 
husband  denied  this,  and  averred,  on  the  contrary,  that  the 
wife  was  in  desertion.  Held  (rev.  Sheriff-Substitute)  that 
the  Sheriff  had  jurisdiction  to  inquire  into  the  married  life 
of  the  parties  with  the  view  of  determining  whether  there 
had  been  "  desertion  "  within  the  meaning  of  the  statute, 
and  that  the  term  "  desertion  ''  included  cruelty  forcing  the 
wife  to  live  apart.  Question  whether  authority  may  be 
granted  under  the  statute  for  a  general  dispensation,  or 
only  in  regard  to  particular  deeds.  Dewar  v  Dewa/r,  18, 
354. 

Earnmgs — Nursing  services — Title  to  sue. — Eemuneration  for 
nursing  services   rendered    by   a   married    woman    held   to 
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be  her  "earnings"  in  tlie  sense  of  the  Married  Women's 
Property  Act,  1877,  and  held  that  a  husband  had  no  title 
to  sue  in  his  own  name  for  it.     M'Laren  v  Robertson,  11,  44. 

Expenses  of  wife's  lawyer. — An  action  by  a  law  agent,  who  had 
acted  for  the  defender's  wife  in  an  action  for  aliment  by 
her  against  her  husband,  for  his  account  incurred  on  her 
employment,  dismissed  as  incompetent.  Lang  v  Borland, 
Gl,  200. 

Expenses  of  wife's  law  agent  prior  to  raising  of  action  of 
separation  and  aliment. — ^A  wife,  who  had  been  living 
separate  from  her  husband  under  a  contract  of  separation 
and  aliment,  instructed  her  law  agents  to  endeavour  to  get 
an  increase  of  aliment,  and  they  incurred  a  considerable 
account  in  efforts  to  get  the  aliment  increased  extra- 
judicially, but  without  avail.  An  action  of  separation  and 
aliment  was  afterwards  raised  by  the  wife  against  the 
husband,  in  which  she  was  successful  and  obtained  decree 
with  expenses  of  process,  which  were  paid.  Held  in  an 
action  at  the  instance  of  the  law  agents  against  the  husband 
for  the  expenses  incurred  prior  to  the  raising  of  the  action 
of  separation  and  aliment  that  they  were  entitled  to  decree 
therefor.     Faulds  &  Gibson  v  Muir,  14,  183. 

Expenses  of  wife's  lawyer  for  preparing  consistorial  action 
never  raised. — Circumstances  in  which  a  husband  was 
held  liable  in  the  Debts  Recovery  Court  for  a  lawyer's 
account  in  connection  with  contemplated  consistorial  pro- 
ceedings at  his  wife's  instance  against  him,  though  the 
proceedings  were  never  instituted  owing  to  the  wife's  death. 
Mill  &  Bruce  v  Blake,  16,  73. 

Liability  for  expenses  of  husband  suing  mth  wife. — Held  that 
a  husband  was  liable  for  the  costs  of  an  unsuccessful  action 
of  damages  for  injury  to  his  wife  in  which  he  sued  as 
consenter  with  her  and  for  his  interest.  Macbean  v  North 
British  Railway  Co.,  7,   292. 

Liability  of  husband  for  expenses  incurred  in  a  litigation  at 
wife's  instance  with  his  concurrence. — Held  that  a  husband 
formally  concurring  with  his  wife  in  pursuing  an  unsuccess- 
ful action  for  recovery  of  money  advanced  by  his  wife  to  the 
defender  was  not  liable  in  expenses  to  the  defender. 
Morrison  v  Wilhie,  19,  29. 

Liability  of  husbamd  for  money  deposited  with  wife  by  third 
party. — In  an  action  at  the  instance  of  a  father-in-law  against 
his  son-in-law,  an  averment  that  he  gave  the  defender's  wife 
a  sum  to  keep  safely  for  the  pursuer,  and  that  the  defender 
took  it  from  her  and  refused  to  give  it  up  to  the  pursuer, 
held  to  be  irrelevant.    Malcolm  v  Campbell,  5,  107. 

Loan  from  wife  to  husband — Evidence  after  husband's  death. — 
Circumstances  in  which  held  that,  where  there  was  written 
evidence  that  money  passed  from  a  wife  to  her  'husband,  the 
uncontradicted  evidence  of  the  wife  after  his  death  was 
suflBoient  to  prove  that  the  transaction  was  one  of  loan. 
Mathison  v  Mathison,  5,  68. 
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Marital  power  to  fix  residence  of  wi,fe— Summary  warrant  to 
remove.— K  husband's  power  to  regulate  his  wife's  residence 
m&j.  be  enforced  by  an  application  to  the  Sherifi  to  remove 
her  from  his  house  and  interdict  her  return,  the  husband 
providing  suitable  accommodation  elsewhere.  Hislov  v 
Hislop,  G2,  205. 

Marital  power  to  remove  wife  from  husbands  residence. — 
Held  that  a  husband,  on  providing  his  wife  with  aliment, 
may  require  her  to  leave  his  house  without  reason  assigned, 
and  that  he  is  entitled  to  petition  the  Court  for  warrant  to 
remove  her.     Sutherland  v  Sutherland,  13,  209. 

Marital  power  to  remove  wife  from  husband's  residence- 
Interdict  of  her  returning. — Held  that  a  husband,  on  pro- 
viding his  wife  with  aliment,  may  require  her  to  leave 
his  house  without  reason  assigned,  and  that  he  is  entitled 
to  petition  the  Court  for  warrant  to  remove  her.  Question 
whether  interdict  against  her  return  is  necessary — the 
removal  order  being  enforceable  by  imprisonment  for 
■     .        breach.      Parker  v  Parker,  19,  294. 

Pimer  of  wife  to  make  will. — Held  that  the  terms  of  the  Married 
Women's  Property  Act,  1881,  do  not  take  away  a  wife's 
power  at  common  law  to  make  a  will  in  regard  to  her  estate 
without  her  husband's  sanction.  Gilmour's  Trustees  v 
Gilmour,  4,  381. 

Prsepositura — Right  of  farmer's  wife  to  discharge  accounts. — In 
an  action  raised  by  a  farmer  against  a  customer  for  milk 
supplied,  held  that  the  farmer's  wife,  who  had  no  express 
authority  to  collect  debts,  and  who  did  not  assist  in  the 
management  of  the  farm  and  had  not  been  in  the  habit  of 
collecting  debts,  had  no  authority  to  discharge  accounts, 
and  that  a  discharge  by  her  of  the  account  sued  for  was 
not  valid  against  the  husband.    Howie  v  Jackson,  4,  320. 

FraepoBitnTar^-Becall  by  registered  inhibition — Wife's  allowance 
for  necessaries. — A  husband,  having  taken  out  letters  of 
inhibition  against  his  wife  and  allowed  her  a  sufficient 
provision  for  the  supply  to  her  and  her  children  living  with 
her  of  necessary  furnishings  suitable  to  her  position,  held 
not  liable  in  a  debt  subsequently  incurred  by  the  wife. 
Opinions  as  to  sujEcienoy  of  allowance  and  as  to  items  of 
furnishings.     M'Mullan  v  Kerr,  16,  108. 

.    Pra?"positura — Unauthorised     pawn     by     wife. — A     husband     is 
entitled  to  recover  from  a  pawnbroker,   without  payment, 
■  articles  pledged  by  his  wife  without  his  authority  or  know- 
ledge, the  proceeds  having  been  spent  not  for  family  purposes 
but  for  drink.     Douglas  v  Stevenson,  Gl,  219. 

■Preeposiiura; — Unauthorised  pawn  by  wife. — A  draper  obtained 
an  order  for  clothing  and.  table  linen  from  a  married  woman 
without  the  knowledge  of  her  husband,  and  she,  on  obtain- 
ing possession  of  them,  pawned  them,  and  used  the  proceeds 
to  supply  herself  with  drink.  Held  that  the  order  did  not 
fall  within  the  wife's  prcepositura,  and  that  the  husband 
was  not  liable  for  the  price  of  the  goods  because  they  were 
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not  supplied  to  the  household.       London  Clothing  Go.  v. 
Bremner,  2,  116. 

Preapositura — Unauthorised  pawn  by  wife — Husband's  right  to 
recovery. — Held  that  the  Pawnbrokers  Act  of  1872  does  not 
make  any  alteration  on  the  previously  existing  law,  that  a 
husband  is  entitled  to  recover  from  a  pawnbroker  goods  which 
have  been  pledged  by  his  wife  without  his  consent  or 
authority,  and  that  a  pawnbroker  who  had  bought  in  such 
goods  gained  no  better  title  by  the  provision  of  sec.  19. 
Hoey  V  Biggar,  3,  221. 

Right  of  administration. — Held  that  the  Married  Women's 
Property  Act  of  1881  does  not  deprive  the  husband  of  his 
right  of  administration  of  the  moveable  property  of  his 
wife.       Andrew  v  Andrew,  1,  54. 

Right  of  administration. — A  married  woman  living  apart  from 
her  husband  without  either  a  judicial  separation  or  a  private 
contract  of  separation  is  not  entitled  by  virtue  of  the 
Married  Women's  Property  Act,  1881,  to  obtain  delivery 
against  her  husband's  will  of  household  furniture  belonging 
to  her  in  his  house — his  right  of  administration  not  having 
been  interfered  with.       Dempsey  v  Dempsey,  2,  19. 

Right  of  administration — Discharge  by  wife,  without  her 
husband's  consent,  of  life  policy  effected  by  her. — ^A  married 
woman  having  effected  a  policy  of  assurance  on  her  mother's 
life,  discharged  it  without  her  husband's  consent.  Held 
that  the  discharge  was  invalid.  M'Niven  v  Pearl  Life 
Assurance  Co.,  14,  352. 

Right  of  administration — Furniture — Paraphernalia. — Held 
that  a  married  woman  who  had  voluntarily  withdrawn  from 
her  husband's  house  was  not  entitled  to  decree  against  him 
for  delivery  of  certain  articles,  consisting  chiefly  of  house- 
hold furniture,  but  also  including  paraphernalia,  which 
belonged  to  her,  and  which  she  had  left  behind  in  his  house, 
on  the  ground  (1)  that  at  common  law  these  articles  were 
subject  to  the  husband's  right  of  administration,  and  (2) 
that  by  the  Married  Women's  Property  Act,  1881,  that  right 
was  excluded  only  as  to  income.     Steven  v  Steven,  12,  301. 

Right  of  administration — Furniture  of  wife. — Where  a  married 
woman  owned  furniture  from  which  her  husband's  jus 
administrationis  was  not  excluded  either  by  the  Married 
Women's  Property  Acts  or  by  marriage  contract,  held  that 
she  was  not  entitled  to  remove  the  furniture  from  "the  matri- 
monial residence  against  her  husband's  wish.  Fischer  v 
Fischer,  20,  369. 

Eight  of  administration — Lease  by  husband  of  wif^s  property. — 
Where  a  married  woman  was  proprietor  of  ce'rttHn  houses 
from  which  her  husband's  jus  mariti  and  jus  administra- 
Pionis  were  excluded,  but  the  spouses  had  by  their  conduct 
led  a  tenant  to  believe  that  the  husband  had  power  to  take 
charge  of  the  property,  held  that  a  lease  by  the  husband 
was  an  effectual  answer  to  a  subsequent  warning  to  remove 
given  by  his  wife.     Anderson  v  Waddell,  Gl,  220, 
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Right  of  administration — liestoration  of  wife's  moveables — 
Married  Women's  Property  Act,  1881,  sec.  1  (2). — A  wife 
having  voluntarily  left  her  husband,  taking  with  her  her  own 
furniture,  which  she  attempted  to  sell  without  his  consent, 
held  that  the  husband's  jus  administrationis  entitle  him  to 
restoration  of  the  furniture  to  their  dwelling-house  in  order 
to  prevent  her  disposing  of  it  without  his  consent.  Easson 
V  Easson,  13,  283. 

Sepa/ration — Title  to  sue  foi'  aliment  of  married  woman's 
bastard. — A  married  woman  separated  from  her  husband  has 
a  title  to  sue  for  aliment  of  her  child  a  man  not  her  husband 
whom  she  alleges  to  be  the  father.  (Wilkinson  v  Bain,  1880, 
8  R.  72,  considered.)    Simpson  v  Maclean,  G2,  9. 

Separation — Title  of  wife  to  sue  for  aliment  of  bastard. — A 
married  woman  who  has  been  living  apart  from  her  husband 
has  a  title  to  sue,  with  a  curator  ad  litem,  a  paramour,  for 
aliment  for  a  child  of  which  he,  and  not  the  husband,  is  the 
father ;  but,  before  a  decree,  she  ought  to  obtain  an  order 
for  protection  of  property  under  the  Conjugal  Eights  Act. 
Stewart  v  Sheedy,  G2,  11. 

Wife  as  trader — Liability  of  husband  for  debts  of  business  carried 
on  by  wife  in  her  own  name. — Circumstances  in  which 
held  (rev.  Sheriff-Substitute)  that  a  husband  was  not  per- 
sonally liable  for  debts  of  a  business  carried  on  by  his 
wife  in  her  own  name,  where  the  business  was  commenced 
since  the  passing  of  the  Married  Women's  Property  Act, 
1881.     Palliser  ds  Go.  v  Higgins,  4,  323. 

Wife  as  trader — Husband's  liability  for  trade  debts. — In  an  action 
at  the  instance  of  a  wholesale  grocer  against  the  husband 
of  a  woman  who  was  conducting  business  as  a  grocer  on  her 
own  account,  held  that  the  husband  was  not  liable  for  the 
debts  contracted  by  the  wife  in  the  course  of  her  business, 
he  having  given  her  no  mandate  to  bind  him,  either  express 
or  implied.     Sellars  v  Buist,  5,  331. 

Wife's  title  to  sue — Antenuptial  claim  of  damages. — Observations 
on  the  scope  of  the  Married  Women's  Property  Act,  1881, 
with  regard  to  a  claim  of  damages  by  the  wife  for  breach 
of  promise  to  marry.     CloA-h  v  Roy,  I,  26. 

II.  Wife's  Property. 

Cattle  bought  by  wife  from  husband  with  funds  to  which  she. 
succeeded — Poinding  at  instance  of  husband's  creditor. — 
Circumstances  in  which  held  that  cattle  and  sheep  purchased 
by  a  wife  from  her  husband  with  funds  to  which  she 
succeeded  out  of  her  father's  estate  were  protected  from  the 
diligence  of  her  husband's  creditors,  and  that  she  was 
entitled  to  the  expenses  of  vindicating  her  right  to  them. 
Ferguson  v  MacDougall,  20,  185. 

Deposit  by  her  in  spouses'  names  jointly — Whether  property  and 
custody  of  deposit  receipt  still  wife's. — A  wife  received  from 
her  deceased  mother's  estate  her  share  of  legitim,  which  she 
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deposited  in  bank  in  joint  names  of  herself  and  her  husband, 
payable  to  either  of  them  or  the  survivor,  without  informing 
her  husband.  She  kept  the  deposit  receipt  until  her 
husband  took  possession  of  it  without  her  consent.  In  a 
multiplepoinding  in  the  bank's  name,  held  that  the  fund  in 
medio  still  belonged  to  the  wife  as  her  separate  estate,  and 
she  was  entitled  to  the  custody  of  the  deposit  receipt. 
Union  Bank  of  Scotland  v  Parry,  <Sse.,  18,  2.31. 

Furniture — Husband's  liability  thereanent. — Held  that  a 
husband  was  not  liable  for  the  actings  of  his  wife  in  deposit- 
ing in  or  lending  to  the  tenant  of  a  rented  house  furniture 
which  was  her  exclusive  property.  Graham's  Trustees  v 
Gurrie,  &c.,  12,  129. 

Furniture — Immixture. — ^Prior  to  the  defenders'  marriage  in 
1887  the  female  defender  was  possessed  of  separate  estate, 
and  partly  from  that  estate  and  partly  with  funds  given 
to  her  by  her  relatives  in  anticipation  of  her  marriage  she 
brought  to  her  husband's  house  certain  effects,  which  were 
jointly  possessed  by  the  spouses  until  the  husband's  bank- 
ruptcy in  1892,  alter  which  she  removed  from  her  husband's 
house  the  articles  in  question.  The  trustee  in  his  bank- 
ruptcy sought  delivery  of  the  articles  on  the  ground  that, 
having  been  immixed  with  the  bankrupt's  effects,  they  were, 
in  terms  of  sub-sec.  4  of  sec.  1  of  the  Married  Women's 
Property  Act,  1881,  part  of  the  bankrupt  estate.  Seld 
(rev.  Sheriff-Substitute)  that  the  effects  had  not  been  lent 
or  entrusted  by  the  defender  to  her  husband  within  the 
meaning  of  the  statute.  Anderson  v  Anderson's  Trustees, 
19  R.  684,  distinguished.  Daniels'  Trustee  v  Daniels, 
10,  201. 

Furniture  bought  from  her  husband  with  her  earnings. — Circum- 
stances in  which  held  that  furniture  purchased  by  a  wife 
from  her  husband  out  of  her  own  earnings  was  protected 
from  the  diligence  of  her  husband's  creditors.  Lockhart  v 
Davis  Sewing  Machine  Co.,  8,  325. 

Furniture  in  husband's  house.- — Furniture  sold  and  conveyed  to 
a  married  woman  after  t(he  Married  Women's  Property  Act, 
1881,  in  bona  fide  may  be  held  by  her  as  separate  estate, 
although  it  is  kept  and  used  by  her  and  her  husband  and 
family  in  his  house  and  constitutes  the  whole  plenishing. 
AlloM  V  Wishart,  6,  185. 

Furmture  which  belonged  to  her  before  marriage. — Prior  to  the 
marriage  of  the  pursuers,  which  took  place  after  the  passing 
of  the  Married  Women's  Property  Act  of  1881,  the  female 
pursuer  was  possessed  of  various  articles  of  furniture  suitable 
for  domestic  use  by  both  spouses.  The  articles  were  removed 
to  the  husband's  house  on  marriage.  Held,  in  a  question 
with  the  trustees  under  a  trust  deed  for  creditors  granted 
by  the  husband,  that  the  articles  of  furniture  were  the 
personal  property  of  the  wife.  Anderson  v  Anderson's 
Trustees,  19  R.  684,  29  S.L.R.  598,  distinguished.  Bobertson 
V  Robertson's  Trustees,  9,  50, 
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Furniture  autenuptially  conveyed  by  husband  to  wife — 
Husband's  bankruptcy. — A  husband,  before  marriage, 
assigned  to  liis  wife  furniture  bouglit  witli  his  money,  and 
it  was  delivered  and  remained  at  their  joint  home.  The 
trustee  in  his  subsequent  sequestration  claimed  possession 
of  it  as  part  of  the  husband's  estate  in  preference  to  an 
assignee  of  the  wife.  Held  that  the  trustee  had  no  right 
to  it,  the  wife's  right  having  been  completed  by  her 
possession.       Boyd  v  Fraser,  &c.,  13,  211. 

Heritage — Obligation  to  pay  interest  on  price. — Held  that  a 
married  woman,  who  bought  a  house  and  did  not  pay  the 
price  after  entry  to  it  with  her  husband,  became  liable  by 
implied  obligation  for  interest  on  the  price.       Johnston,  &c. 

Y  Jar  dines,  11,  138. 

Immixed  funds. — Circumstances  in  which  held  that  the  funds  of 
the  wife  were  so  immixed  with  those  of  the  husband  as  neces- 
sarily to  become  assets  of  his  estate  in  bankruptcy.      Hunter 

V  Grawfords,  1,  241. 

Immixed  funds — Profits  from  lodgers  in  husband's  house 
im,7nixed  with  husband's  wages. — In  an  action  at  the  instance 
of  a  wife  against  her  husband  to  have  it  declared  that  certain 
shares  in  a  society  belonged  to  her,  which,  she  alleged, 
were  bought  with  the  profits  made  by  her  keeping  lodgers, 
held  that  the  shares  belonged  to  the  husband  (who  had 
married  her  before  the  Married  Women's  Property  Act  of 
1877),  inasmuch  as  the  house  was  all  along  rented  by  him, 
and  a  substantial  sum  was  weekly  paid  by  him  to  his  wife 
and  immixed  with  the  lodgers'  payments.  M'Grae  v 
M'Crae,   15,  254. 

Jus  mariti — Acquiescence  by  husband  in  wife's  expenditure  of 
fund  on  her  alinvent. — A  wife  after  marriage  in  1878  re- 
tained possession  of  her  antenuptial  savings  which  fell  under 
the  husband's  ju>s  mariti.  In  1886  the  spouses  separated, 
the  wife  still  retaining  the  money,  which  she  expended^  in 
her  own  maintenance — the  husband  meantime  contributing 
nothing  to  her  support,  and  making  no  claim  to  her  money. 
Held  that  the  husband  acquiesced  in  his  wife  so  retaining 
and  using  her  money,  and  that  his  claim  thereto,  brought 
three  years  after  the  parties  separated,  was  barred  by 
acquiescence  and  mora.      Buchanan  v  Buchanan,  6,  319. 

Jus  mariti — Furniture  bought  by  wife.— Where  a  married  woman 
acquired,  prior  to  the  Married  Women's  Property  Act  of 
1881,  right  to  certain  funds,  part  of  which  was  expended 
in  the  purchase  of  furniture,  held  that  the  furniture  was 
not  protected  from  the  diligence  of  her  husband's  creditors, 
even  if  bought  with  a  part  of  the  money  which  had  not  been 
paid  to  her  till  1882.      Craig  v  Lindsay,  3,  215. 

Jus  m&riti— Moveables  acquired  by  succession— Irishman 
married  before  1881.— Parties  domiciled  in  Ireland  were 
married  there  in  1874,  and  soon  afterwards  acquired  a 
domicile  in  Scotland.  In  1897  the  wife  succeeded  to  some 
moveable  estate.  Held  that  the  husband's  ;««  mariti 
over  the  said  moveable  estate  was  not  excluded  by  sec.  A, 

15 
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sub-sec.  2,  of  the  Married  Women's  Property  Act,  1881 ; 
but  the  action  sisted  for  three  months  to  allow  the  wife  an 
opportunity  of  applying  to  the  Court  of  Session  under  sec. 
16  of  the  Conjugal  Rights  (Scotland)  Amendment  Act,  1861, 
for  a  reasonable  provision  for  her  support  and  maintenance. 
Brown  Y  Duffy,  dtc,  14,  222. 

Jus  mariti — Wife's  furniture — Interdict  against  sale — Expenses. 
— Held  that  a  married  woman  was  entitled  to  interdict 
against  the  sale,  by  her  husband's  creditors,  of  her  house- 
hold furniture,  though  in  the  house  tenanted  by  her 
husband ;  further,  that  she  was  entitled  to  tbe  expenses 
of  the  interdict.  M'Gill  v  M'George,  Cowan,  &  Gallovtay, 
3,  238. 

Marriage  presents. — Held  that  marriage  presents,  although  given 
in  the  first  place  to  the  wife,  are  not  her  personal  pro- 
perty when  of  the  nature  of  household  effects.  Strain  v 
Strain,  2,   108. 

Marriage  presents — Bankruptcy  of  husband. — Prior  to  the 
marriage  oi  the  pursuers,  the  friends  of  both  parties  gave 
certain  articles  suitable  for  mutual  domestic  use  as  marriage 
presents.  The  articles  were  either  given  personally  to  the 
lady,  or  sent  addressed  to  her  at  her  father's  house.  Held, 
in  a  question  with  the  trustee  for  the  husband's  creditors, 
that  the  articles  were  the  personal  property  of  the  wife. 
Duncan  v  Gerrard,  4,  246. 

Marriage  presents  to  wife — Purchases  with  wife's  money. — 
Where  a  marriage  occurs  after  the  passing  of  the  Married 
Women's  Property  Act,  1881,  presents  given  to  the  wife  at 
the  time  of  her  marriage,  and  goods  bought  by  her  with 
her  money  after  it,  belong  to  her  to  the  exclusion  of  her 
husband  and  his  creditors.      M'Irvtosh  v  Macrae,  4,  317. 

Marriage  presents  to  wife — Paraphernalia. — ^When  the  marriage 
presents  of  a  wife,  married  before  1881,  included  furniture 
and  silver  plate,  and  she  claimed  their  value  in  an  after 
sequestration  of  her  husband,  held,  in  an  appeal  to  the 
Sheriff,  that  these  effects  were  not  separate  estate,  having 
fallen  under  the  communio  honorum,  and  were  not  para- 
phernal, not  being  so  by  nature  or  capable  of  being  made  so 
by  gift ;  and  claim  rejected.  Wilson's  Sequestration,  10, 
178. 

Paraphernalia — Bequest. — A  married  woman,  whose  marriage 
took  place  in  1861,  executed  in  1885,  without  the  consent 
of  her  husband,  an  informal  holograph  will,  bequeathing  to 
her  sister,  inter  alia,  her  gold  watch,  which  had  been 
purchased  by  her  husband  stante  matrimonio,  and  given  by 
him  to  her.  Held  that  the  watch  was  paraphernal  and  was 
carried  by  the  settlement.      M'Kellars  v  Watson,  4,  78. 

III.  Marriage  Contract. 

Alimentarif  liferent — Appointment — Implied  revocation. — ^By 
marriage  contract  a  wife  conveyed  her  whole  estate  to 
trustees,  inUr  alia,  for  the  purpose  (3)  of  paying  to  her 
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husband,  in  the  event  of  his  surviving  her,  the  whole  annual 
proceeds  of  the  estate ;  (4)  on  the  death  of  the  survivor,  of 
paying  the  whole  to  the  children  of  the  marriage ;  (5)  that 
in  the  event  of  there  being  no  children  the  estate  should  be 
disposed  of  in  such  a  manner  as  the  wife  might  appoint 
by  any  writing  under  her  hand,  which  failing  it  should  be 
paid  to  her  nearest  heirs  in  mohilihus.  The  provisions  in 
the  marriage  contract,  including  the  liferent  in  favour  of 
the  husband,  were  declared  alimentary  and  not  assignable 
or  affectable  by  diligence  of  creditors.  The  wife,  by  deed, 
appointed  the  trustees,  in  the  event  of  there  being  no  child 
of  the  marriage,  to  make  over  the  whole  estate  in  their 
hands  to  her  husband  as  his  absolute  property.  There  were 
no  children.  The  husband  survived  and  became  bankrupt 
before  the  trustees  made  over  the  estate.  Held  that  the 
alimentary  liferent  created  by  the  marriage  contract  had 
been  recalled  by  the  deed  of  appointment,  that  the  husband 
took  an  absolute  fee  not  burdened  by  a  liferent,  and  that 
the  trustee  in  the  sequestration  of  the  husband  was  entitled 
to  receive  from  the  marriage  contract  trustees  the  whole 
estate.      Reid  v  Anderson  and  Others,  G2,  212. 

Trust — Obligation  to  pay  premiums  not  im,plemented — Value 
of  claim. — ^Where  a  husband  had  bound  himself  in  his 
marriage  contract  to  pay  to  the  trustees  appointed  under  it 
such  a.  sum  annually  as  would  provide  a  policy  on  his  life  for 
£300,  and  the  trustees  deferred  effecting  any  insurance,  held 
that  they  had  no  claim  for  arrears,  and  could  only  claim  the 
sum  required  to  effect  the  insurance  in  the  current  year. 
Baird  v  M'Donalds,  6,  358. 

Unfulfilled  obligation  to  pay — Implied  revocation. — A  wife  by 
her  antenuptial  marriage  contract  undertook  to  pay  to  the 
trustees  thereunder  £350,  to  be  held  subject  to  her  power 
of  disposal  or  of  calling  it  up,  and  in  the  event  of  her 
predeceasing  her  husband  to  be  paid  as  she  should  direct, 
and  failing  direction  to  her  heirs.  She  predeceased  her 
husband  without  having  paid  the  money  to  the  trustees. 
Held  that,  on  a  sound  construction  of  the  marriage  contract, 
the  provision  relative  to  the  £350  was  evacuated  by  her 
failure  to  pay  it  to  the  trustees.  Barr  and  Others  v 
Bicket,  3,  190. 

IV.  Breach  of  Promise  to  Marry. 

Breach  of  promise  of  marriage  by  woman. — Observations  on  an 
action  for  breach  of  promise  of  marriage  at  the  instance  of 
a  man  against  a  woman.  Nominal  damages  awarded  with- 
out expenses.      Longmore  v.  Massie,  G2,  450. 

Consent  absent  through  intoxication. — In  an  action  for  damages 
by  a  woman  against  a  man  on  the  ground  that  he  had 
granted  her  a  written  promise  of  marriage  and  failed  to 
implement  it,  held  that  the  promise  was  not  binding,  having 
been  granted  by  the  defender  while  so  intoxicated  as  to  be 
incapable  of  consent,  and  absolvitor  granted.  Armstrong 
V  Hendry,  16,  71. 
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Mora. — Where,  after  a  promise  of  marriage,  both  parties  lie  by 
for  an  unreasonable  period,  the  pursuer  of  an  action  of 
damages  for  breach  of  promise  to  marry  will  be  held  to  have 
discharged  the  defender  from  the  engagement.  Ramsay 
V.  Allan,  Gl,  480. 

Sisting  process  between  youthful  parties. — ^A  woman  of  seventeen 
years  of  age  sued  a  man  of  nineteen  for  breach  of  promise 
to  marry  on  a  certain  day  past.  The  defender  acknow- 
ledged the  promise,  and,  alleging  that  he  had  not  then 
sufficient  means  to  provide  a  home  for  the  pursuer,  offered 
to  implement  the  promise  when  he  should  have  attained 
the  age  of  twenty-one  years.  The  Court  sisted  further 
procedure  until  the  defender  should  have  attained  the  age 
of  twenty-one,  or  without  having  attained  that  age,  should 
have  married  a  woman  other  than  the  pursuer.  Grant  v 
Mitchell,  die,  19,  192. 

Hypothec.     See  Assessment,  Law  Agency,  Lease  V. 
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lUeg-itimate  Child.     See  Bastard,  Poor  L,  Sheriff  IV. 

Imbecile.     See  Evidence,  Poor. 

Implement.     See  Contract,  Specific  Implement. 

Immoral  Contract.     See  Contract  L,  Succession. 

Implied  Contract.  See  Agency,  Carriage  III.,  Contract  II., 
Hieing,  Lease,  Master  and  Servant  II.,  Sale  I. 

Impossible  Contract.     See  Contract. 

Imprisonment.  See  also  Aliment  I.,  Bankruptcy  V.  (a),  Expenses, 
Mbditatio  Fugjs,  Poinding,  Process  VIII.,  Small  Debt  Acts, 
Specific  Implement. 

Aliment — Appeal  of  application  to  hiiprison  — ^Although  the 
Sheriff-Substitute's  decision  granting  or  refusing  warrant  to 
imprison  for  failure  to  pay  a  sum  decerned  for  aliment  is 
final,  yet  an  appeal  is  competent  where  he  refuses  the  warrant 
on  the  ground  that  it  is  incompetent  or  that  he  has  no 
jurisdiction  to  grant  it.     Purdon  v  Purdon,  G2,  160. 

Aliment — Appeal  of  application  to  imprison. — Held  that  an 
application  for  warrant  to  imprison  for  failure  to  pay  an 
alimentary  debt  is  g'^asi-criminal,  and  that  there  was  no 
appeal  from  the  Sheriff-Substitute  to  the  Sheriff-Principal 
where  the  warrant  was  refused.     Christie  v  Lowden,  6,  140. 

Aliment — Appeal  to  Sheriff. — An  appeal  against  an  interlocutor 
of  a  Sheriff-Substitute  in  an  application  for  warrant  to 
imprison  held  so  entirely  incompetent  that  the  Sheriff  refused 
to  write  any  order  on  it.       Torhet  v  Morrison,  18,  183. 

Aliment — Arrears. — ^A  woman  brought  an  action  of  filiation  and 
aliment  against  the  father  of  her  bastard  after  the  child 
was  ten  years  old,  and  obtained  decree.  Held  that  she  was 
not  entitled  to  enforce  the  decree  by  imprisonment.  A  y  B, 
G2,  157. 

Aliment — Arrears. — A  warrant  to  imprison  will  not  be  granted 
for  default  in  paying  "  sums  decerned  for  aliment "  for  a 
period  that  has  elapsed  before  the  date  of  the  decree,  or 
for  arrears  of  aliment  unpaid  under  an  old  decree.  Aitken  v 
Aithen,  3,  246  ;  Mackay  v  Mackay,  3,  248. 

Aliment — Arrears. — Circumstances  in  which  held  competent  for 
a  woman  holding  a  decree  for  aliment  of  her  illegitimate 
child  to  enforce  payment  of  arrears  of  the  aliment  against 
the  debtor  by  imprisonment  twenty-eight  years  after  the 
child  was  born.       M'Phail  v  Manarie,  14,  176. 

Aliment — Arrears. — Objection  that  it  was  incompetent  to  grant 
a  warrant  for  imprisonment  in  respect  of  failure  to  pay 
arrears  of  aliment  as  distinguishable  from  current  aliment, 
repelled.       Torhet  v  Morrison,  18,   183. 
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Aliment — Decree  of  registration. — When  a  deed  of  separation  by 
a  husband  and  wife  providing  for  payment  of  aliment  is 
recorded  in  the  books  of  Council  and  Session  for  preservation 
and  execution,  the  sum  thereby  provided  to  the  wife  does 
not  by  such  registration  become  a  sum  '■'  decerned  for 
aliment"  in  the  sense  of  the  Civil  Imprisonment  Act,  1882, 
and  it  is  not  competent  for  the  Sheriff  to  grant  warrant  for 
imprisonment  under  the  Act.     Pur  don  v  Pur  don,  G2,  160. 

Aliment — Decree  of  registration. — Held  that  an  application  for 
the  remedy  of  imprisonment  to  follow  on  a  charge  under 
an  extract  registered  bond  for  aliment  cannot  be  competently 
granted  under  the  Civil  Imprisonment  Act  of  1882. 
M'Geekie  v  Cameron,  13,  357. 

Alimentary  debt — Failure  to  pay  through  sequestration. — The 
respondent  having  been  charged  to  pay  aliment  incurred 
to  the  pursuer  in  an  action  of  separation  and  aliment,  and 
the  pursuer  having  petitioned  under  the  Civil  Imprisonment 
Act  of  1882  to  have  the  respondent  committed  to  prison  for 
failure  to  pay,  held  that  the  respondent,  having  taken  out 
sequestration  and  been  thereby  divested  of  his  estates,  was 
not  wilful  in  his  failure  to  pay.     Strain  v  Strain,  2,  310. 

Alimentary  decree — Death  of  person  alimented. — Decree  for 
aliment  of  an  illegitimate  child  was  pronounced  against  the 
defender,  but  shortly  after  the  date  of  the  decree  the  child 
died.  Held,  in  a  petition  for  imprisonment  of  the  defender 
following  upon  the  decree,  that  the  death  of  the  child  did 
not  alter  the  nature  of  the  debt,  and  that  the  remedy  pro- 
vided by  the  Civil  Imprisonment  Act,  1882,  was  competent. 
Gunn  V  Sutherland,  10,  12. 

Alimentary  debt — Death  of  the  person  alimented. — Held  that  the 
death  of  a  child,  for  the  aliment  of  which  a  decree  had  been 
obtained  at  the  instance  of  the  mother,  did  not  alter  the 
alimentary  nature  of  the  debt,  and  that  payment  of  the 
arrears  of  aliment  at  the  date  of  death  covdd  be  enforced 
by  civil  imprisonment.     Halbert  v  Johnston,   12,  320. 

Charge  for  payment  of  aliment — Pain  of  imprisonment. — 
Held  that  in  a  charge  for  payment  of  aliment  following  on 
a  decree  in  the  form  provided  by  the  Sheriff  Courts  Extracts 
Act,  1892,  it  was  not  necessary  to  insert  "  under  the  pain  of 
imprisonment "  to  found  an  application  to  imprison  the 
debtor.    Gill  ^  M'Currach,  II,  130. 

Charge  for  payment  of  aliment — Pain  of  imprisonment. — 
Objection  to  the  competency  of  a  minute  craving  warrant 
for  the  imprisonment  of  an  alimentary  debtor,  in  respect 
that  he  had  not  been  charged  to  pay  "  under  the  pain  of 
imprisonment,"  but  "  under  the  pain  of  poinding,"  repelled. 
Torbet  v  Morrison,  18,  183. 

Decree  for  delivery — Small  Debt  Amendment  Act. — Held  that  a 
decree  for  delivery  of  moveables  obtained  in  the  Small  Debt 
Court  could  be  enforced  by  imprisonment.  Glasgow 
Furniture  Co.  v  Owen,  14,  356. 
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Expenses  of  action  for  aliment — Agent-dishurser. — Held  that  it 
is  not  competent  to  grant  warrant  of  imprisonment  for 
expenses  in  an  action  of  aliment  where  the  decree  for  such 
expenses  is  in  name  of  the  ageutxiisburser,  notwithstanding 
the  generality  of  sec.  4  of  the  Civil  Imprisonment  Act,  1882. 
Bulloch  V  Pollock,  3,  249. 

Expenses  of  action  for  aliment — No  current  alim.ent  due. — 
Held  that  it  was  not  competent  to  grant  warrant  for  im- 
prisonment for  the  expenses  decerned  for  along  with  arrears 
and  current  aliment  in  an  action  of  aliment,  before  any  part 
of  the  current  aliment  decerned  for  was  due.  Morrison  v 
Angus,  6,  237. 

Expenses  of  application. — Held  that  a  creditor  applying  to 
imprison  his  debtor  must  do  so  at  his  own  cost.  M'Leod  v 
Layes,  G2,  164. 

Improbative  Writ.    See  Wbit. 

Indorsation.     See  Bill  of  Exchangb,  Process  I. 

Industrial  Society.     See  also  Agency,  Building  Socibty,  Friendly 
SooiBTY,  Insurance  I. 

Alteration  of  rules. — The  Acts  as  to  industrial  societies  give  them 
power  to  make  any  alteration  on  their  rules ;  and  altera- 
tions made  in  the  way  prescribed  by  the  original  rules,  and 
duly  certified,  are  binding,  even  if  they  be  fundamental  or 
radical  alterations.  M'Leod  v  Anderston  Co-operative 
Society,  Gl,  223. 

Dispute  between  society  and  member — Account  for  goods  bought 
by  member — Competency  of  action. — The  rules  of  the 
pursuers'  society  provided  that,  in  the  event  of  any  dispute 
between  a  member  of  the  society,  or  any  person  claiming 
through  a  member,  and  the  society,  it  must  be  referred  to 
a  committee  of  the  society  j  and  also  that  the  society  should 
have  an  absolute  lien  on  the  shares  or  deposits  of  any 
member,  and  might  set  off  any  sum  credited  to  the  member 
thereon  in  or  towards  payment  of  such  debt.  Held,  in  an 
action  by  the  society  for  payment  of  an  account  for  goods 
bought  from  them  by  a  member  of  their  society,  that  the 
action  was  competently  brought,  and  that  the  member  was 
not  entitled  to  set  off  shares  held  by  him  against  a  debt  due 
by  him  to  the  society.  Eirkconnel  Co-operative  Society  v 
Stitt,  19,  92. 

Liquidation — Liability  on  shares. — A  person  held  one  £1  share 
in  an  industrial  society,  but  had  withdrawn  much  larger 
sums,  being  dividends  on  purchases,  during  the  year  im- 
mediately preceding  its  liquidation.  The  liquidator  sued 
him  for  repayment  of  these  sums  and  for  the  value  of  the 
share,  which  latter  the  defender  offered  to  repay.  Held 
that  the  defender  was  only  liable  to  the  extent  of  his  original 
share,  and  that  dividends  on  purchases,  not  being  capital, 
did  not  when  accumulated  increase  a  member's  liability  for 
calls  on  shares.     Macrae  v  Bobh,  4,  169. 
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Inferior  Courts  Judgements  Extension  Act.    See  Peocess  IV. 

Informer.     See  Crime  II.,  Kailway  I. 

Infringement.     See  Copyright,  Patent,  Trademark. 

Inhabitant.     See  Public  Health  II.,  Servitude. 

Inhibition.     See  also  Husband  and  Wipe  I. 

Against  a  wife — Publication  at  marhet  cross. — By  the  Laud 
Registers  Act,  1868,  it  is  made  unnecessary  to  publish 
inhibitions  against  wives  at  the  market  cross.  Mann, 
Byars,  d:  Co.  v  Millar,  Gl,  197. 

On  decree— -Expenses. — Held  that  a  debtor  is  not  liable  for  the 
expense  of  letters  of  inhibition  used  on  a  decree.  Clark  v 
Scott  &  Connell,  Gl,  204. 

Injury.     See  Reparation,  Workmen's  Compensation  Act. 

Innkeeper.     See  Debts   Recovery   Act   I.,  Nautj:,    caupones,   (fee. 
Retention. 

Innuendo.     See  Slander. 

Insanity.     See  Jurisdiction  III.,  Lunatic,  Poor  I.,  II. 

Instance.     See  Crime  II.,  Process  VI.,  Title  to  Sue. 

Insurance.     See  also  Agency,  Friendly  Society,  Hiring,  Title  to 
Sue. 

I.  Life,  page  216 

II.  Fire,  „      218 

III.  Aeeldent,  „     218 

IV.  Marine,  „      219 

I.  Life. 

Medical  examination — Accretion  of  amount  under  new  rules. — 
The  premium  payable  on  the  life  of  an  insured  person  was 
increased  to  such  an  extent  that,  under  the  rules  of  the 
insurance  society,  the  sum  thereafter  insured  was  only 
payable  if  the  person  was  approved  by  the  medical  officer  of 
the  society.  He  did  not  undergo  this  examination,  but  the 
higher  premiums  were  regularly  paid.  Some  years  after- 
wards the  sum  insurable  without  a  medical  examination 
was  raised  to  an  amount  greater  than  that  formerly  insured 
by  the  higher  premium  paid  by  the  insured.  Held  that 
thereon  the  insurance  under  the  old  rules  became  valid 
without  medical  examination  to  the  extent  corresponding 
to  the  premium  then  paid.  Hughes  v  City  of  Glasgow 
Friendly  Society,  6,  345. 

Representation — Concealment  of  disease — Waiver  of  medical 
examination. — A  declaration  containing  answers  to  ques- 
tions relating  to  the  habits  and  health  of  a  party  proposed 
to  be  insured  was  signed  by  her  sister,  and  bore  that  it  was 
the  basis  of  the  contract,  and  that  any  misstatement  should 
render  void  any  policy  issued  on  it.      The  question,  "  Is  the 
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proposed  member  now  in  good  health.  ? "  was  answered, 
"  Yes,"  but  in  fact  the  insured  was  suffering  from  a  latent 
disease  from  which  she  died  a  year  afterwards.  Held  that, 
as  the  answer  was  given  in  bona  fide,  and  without  any  con- 
cealment of  fact  or  misrepresentation,  and  the  services  of 
a  medical  man  had  been  dispensed  with  by  the  society's 
agent,  the  risk  of  latent  disease  was  undertaken  by  the 
society,  and  the  money  insured  was  due.  Crockett  v  Eoyal 
Liver  Society,  7,  301. 

Eepresentation — Constructive  fraud. — A  life  assurance  company 
declared  their  policies  indisputable  ''  except  in  clear  cases 
of  fraud."  Held  that  a  statement  of  fact  as  to  the  state  of 
the  insured's  health  made  (in  the  proposal  of  insurance)  with- 
out belief  in  the  truth  of  the  statements,  amounted  to  fraud, 
rendering  the  policy  voidable.  M'Niven  v  Pearl  Life 
Assurance  Co.,  14,  362. 

Re-presentations — Personal  bar  of  insurers  by  material  false 
statements  of  their  servants  unknown  to  insured. — In 
negotiating  the  substitution  of  a  new  life  insurance  for  an 
existing  insurance  with  the  same  office,  the  servants  of  the 
office  filled  up  in  the  proposal  form  satisfactory  statements 
as  to  the  life  insured,  and  reported  that  it  should  be 
insured.  This  was  done  without  the  knowledge  of  the  insured, 
who  died  soon  afterwards  of  a  disease  of  which  he  must  have 
known  at  the  date  of  the  proposal.  The  Sheriff-Substitute 
held  that  the  insurance  company  was  barred  from  refusing 
payment  on  the  ground  of  false  and  fraudulent  representa- 
tions, but  the  Sheriff-Principal  gave  effect  to  a  clause  of  the 
policy,  attributing  to  the  assured  all  statements  made  by 
persons  other  than  the  assured,  and  granted  absolvitor.  Boss 
V  The  London,  Edinburgh,  and  Glasgow  Assurance  Co., 
16,  188. 

Right  to  discharge — Title  to  sue. — Held  (rev.  Sheriff-Substitute) 
that  a  party  neither  executrix  nor  administratrix  of  the 
deceased,  but  merely  a  relative  by  blood,  was  not  entitled 
to  claim  payment  of  the  sum  contained  in  the  policy  where 
it  was  conceived  in  favour  of  executors  or  administrators, 
notwithstanding  a  proviso  in  the  policy  to  the  effect  that  a 
receipt  for  the  amount  therein  by  a  relative  by  blood  should 
operate  as  a  discharge  of  the  claim.  Barr  v  British  Legal 
Life  Assurance  Co.,  19,  114. 

Right  to  discharge— Competency  of  general  evidence  to  rebut 
presumption  of  payment — Policies  in  possession  of  groMters. 

^Where  an  industrial  life  policy  provided  that  a  receipt  by 

a  relation  by  blood  or  a  connection  by  marriage  should 
operate  as  an  effectual  discharge  in  favour  of  the  insurers, 
and  a  receipt  for  the  amount  was  granted  by  a  daughter 
of  the  deceased,  who  delivered  the  policy  to  the  msurers, 
held  in  a  question  with  an  executor  creditor  of  the  deceased 
(1)  that  the  presumption  of  payment  having  been  made 
arising  from  the  circumstances  of  the  company  bemg  m 
possession  of  the  policies,  could  be  redargued  by  proof  prout 
de  jure  that  they  were  not  delivered  by  a  person  m  titulo 
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to  discharge  j  (2)  that  proof  of  payment  to  the  daughter  of 
the  deceased  and  a  receipt  granted  by  her  was  sufficient  to 
exclude  the  claim;  and  (3)  that  the  receipt  for  the  amount 
of  the  policies  did  not  require  to  be  a  formal  or  tested 
document.    Stewart  r  Prudential  Assurance  Co.,  19,  325. 

Suicide. — Circumstances  in  which  held  that  sums  insured  under 
life  policies  were  irrecoverable  in  respect  the  death  of  the 
insured  was  "  caused  by  suicide "  in  the  sense  in  which 
these  words  were  used  in  the  policies,  and  that  the  policies 
were  consequently  void.  Perkins  v  British  Legal  Life 
Assurance  and  Loan  Go.,   10,  206. 

II.  Fire. 

Average  policif. — Terms  of  a  policy  which  was  held  to  be  an 
average  policy.       M'Phun  v  Bray,  5,  158. 

Cover. — Question,  where  a  fire  policy  is  applied  for,  is  it  implied 
that  cover  is  granted  while  the  application  is  entertained? 
M'Phun  V  Bray,  5,  158. 

III.  Accident. 

Class  of  "  life  " — Designation  in  proposal  form. — Held  that, 
the  object  of  an  accident  insurance  policy  being  to  insure 
the  person  to  whom  it  was  granted  against  the  result  of 
accident  in  the  condition  in  life  in  which  he  was  at  the  time 
when  the  policy  was  entered  into,  the  designation  "  gentle- 
man "  in  the  proposal  form  did  not  render  the  policy  invalid, 
although  the  assured  had  been  previously  engaged  in  the 
wine  and  spirit  trade — a  comparatively  hazardous  occupa- 
tion. Dennis  v  Employers'  Insurance  Co.  of  Great  Britain, 
Ltd.,  7,  155. 

Premium  alterable  by  company — Days  of  grace  under  renewal 
notice. — The  defenders  had  insured  the  pursuers  by  an 
employers'  yearly  accident  policy  expiring  on  14th  October, 
and  at  a  premium  alterable  by  the  defenders.  On  3rd 
October  they  sent  the  pursuers  a  notice  that  the  renewal 
premium  at  the  existing  rate  was  due  on  the  14th,  and  if 
it  were  not  paid  within  fourteen  days  thereafter  the  insurance 
would  become  void.  Certain  negotiations  took  place  between 
the  pursuers  and  an  agent  of  the  defenders  as  to  setting 
off  against  the  premium  a  sum  due  to  the  defenders  under 
the  policy,  but  the  agent  was  not  empowered  to  agree  to 
this;  and  when  on  20th  October  an  accident  occurred  no 
money  had  passed,  and  the  defenders,  who  now  intimated 
that  they  had  doubled  the  premium,  were  refused  payment 
of  the  increased  sum.  Held,  in  an  action  on  the  policy  for 
compensation  in  respect  of  the  accident,  that  the  original 
premium  was  unpaid,  that  the  defenders  while  it  remained 
unpaid  had  locus  poenitentiw  and  might  change  the  rate, 
that  the  insurance  was  not  renewed,  and  that  the  defenders 
were  not  liable  during  the  days  of  grace  mentioned  in  the 
notice.  Stewart  &  Co.  v  Northern  Accident  Insurance  Co., 
13,  345. 
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IV.  Marine. 

Abandonment — Property  in  articles  not  insured — Hired  sacks. — 
A  vessel  having  been  wrecked  with  a  cargo  of  grain  on 
board,  both  insured,  the  underwriters  sold  the  vessel  and 
cargo  to  the  defenders.  The  pursuers  were  owners  of  sacks 
in  which  part  of  the  cargo  was  carried,  and  had  hired  them 
to  the  merchants.  The  sacks  were  not  insured.  Held 
{rev.  Sheriff-Substitute)  that  the  defenders  were  bound  to 
deliver  the  sacks  to  the  pursuers,  reserving  to  the  defenders 
their  claims  for  salvage  and  repairs  of  the  sacks.  Cale- 
donian Railway  Go.  v  Henderson  <&  M'Kean,  8,  226. 

Barge. — Held  that  a  square-ended  barge  used  for  salving  cargo 
was  properly  described  as  "  in  the  form  of  a  vessel,  decked 
and  completely  manned,"  and  that  on  its  being  sunk  by  a 
storm  the  defenders  were  liable  under  their  policy  for 
damage  to  the  barge  and  tackle  arising  from  perils  of  the 
sea.     Smith  v  Aberdeen  Sea  Insurance  Co.,  5,  238. 

Joint-owners — Principal  and  agent — Mutual  insurance. — The 
defender  was  owner  of  ^ths  of  an  iron  steamship,  of  which 
l^ths  were  owned  by  a  limited  company  whose  managers 
(shipbrokers)  were  managersi  of  the  steamer.  These  managers 
effected  an  insurance  upon  the  ship  with  a  mutual  insurance 
company,  by  the  conditions  of  which  parties  insured  became 
members  of  the  company  and  liable  to  calls.  Held  that  the 
defender  was  not  liable  for  calls  made  by  the  mutual  insur- 
ance company,  not  being  a  member  of  it;  and  that  he  did 
not  become  so  liable,  even  if  the  policy  of  insurance  covered 
the  whole  ship,  as  he  had  not  authorised  or  adopted  the 
policy,  and  a  managing  owner  has  not  implied  authority  to 
insure  the  shares  of  part  owners.  East  Coast  Iron  Steam- 
ship Insurance  Co.  v  Maxton,  G2,  217. 

Unpaid  premiums — Set-off  against  loss. — In  an  action  by  the 
insured  under  a  marine  policy  against  the  underwriter  for 
loss,  held  that  the  defender  could  not  set  off  a  claim  for 
unpaid  premiums  where  a  broker  had  intervened,  though 
he  averred  a  local  custom  of  such  set-off,  but  not  that  the 
insured  knew  of  it.       Hart  v  Birrell,  4,  397. 

Insurance  Broker.    See  Agbnoy. 

Interdict.  See  also  Chuboh  L,  Common  Interest,  Copybight,  Election, 
Gbound  Annual,  Husband  and  Wife  I.,  II.,  Jubisdiction  II., 
Lease  III.,  IV.  {a),  Mastbe  and  Sbevant  I.,  Nuisance,  Pabtneb- 
SHip  I.,  Patent,  Poinding,  Poinding  op  the  Gbound,  Peocess 
VI.,  Pbopbrty,  Road  II.,  Servitude,  Sheriff  I.,  Ill,  Ship, 
Slandbb,  Tbadbmabk,  Trust. 

Breach  of  interdict — No  breach  because  interdict  not  yet 
applicable. — ^A  raised  an  action  against  B  for  removing,  and 
for  interdict  against  B's  interfering  with  A's  possession  of 
a  croft,  and  obtained  decree  therein,  under  which  B  was 
charged  to  remove  upon  pain  of  ejection,  and  to  abstain  from 
interfering  with  A's  possession  of  the  subjects.     B  was  not 
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ejected,  a,nd,  on  a  petition  being  presented  to  have  it  found 
that  he  had  committed  a  breach  of  interdict,  it  was  held 
that,  until  ejection,  the  interdict  had  no  effect,  and  conse- 
quently there  could  be  no  breach  thereof.  M'Lecm  v 
M'Lean,  9,  151. 

Breach — Proof  of  interdict. — In  a  complaint  of  breach  of  inter- 
dict, unless  the  granting  of  the  interdict  be  admitted,  it 
must  be  proved ;  and  such  proof  is  not  afforded  by  the 
production  of  a  copy  of  the  interdict  certified  either  by  the 
clerk  of  Court  or  by  the  complainer's  agent,  or  by  the 
Court  searching  its  own  records  or  proceeding  on  its  own 
knowledge.     Home-Drummond  v  Douglas,  20,  87. 

Competency. — Held  that  a  mere  assertion  of  right  will  not 
warrant  an  application  for  interdict  unless  accompanied  by 
an  averment  of  aji  attempt  or  threat  to  disturb  existing 
possession.     Lee  v  M'William,  8,  222. 

Fishings — Use  of  hoot. — Held  that  a  person  in  right  of  a  lease  of 
fishings  is  entitled  to  use  a  boat  in  the  full  enjoyment  of 
that  right,  and  interdict  refused.     Birom  v  Birom,  1,  159. 

Irvterdict  against  sla/nder  or  criminal  act. — Held  incompetent 
to  interdict  the  threatened  utterance  or  publication  of  a 
statement  alleged  to  be  defamatory  and  injurious  to  the 
complainer's  trade  and  reputation,  or  to  interdict  threatened 
meetings  and  ot)her  acts  alleged  to  be  criminal,  as  conspiracy 
and  intimidation.     Songster  v  Catto,  9,   153. 

Interim  interdict — Action  not  called — Falling  of  instance  after 
year  and  day. — Where  an  interim  interdict  was  granted 
before  the  expiry  of  the  inducice,  but  the  pursuer  did  not 
thereafter  call  his  action  in  Court,  held  that  the  interim 
interdict  became  inoperative  on  the  lapse  of  a  year  and  a 
day  after  the  expiry  of  the  inducice.  Home-Brummond, 
dsc.  V  Norman,  19,  16. 

Interim  interdict  not  recalled  by  answers  being  lodged. — Held 
(rev.  Sheriff-Substitute)  that  an  interlocutor  granting  in- 
terim interdict  for  an  indefinite  time  requires  to  be  recalled, 
and  that  the  interim  interdict  does  not  fall  by  answers  being 
lodged.  Hamilton  v  Allan,  23  D.  589,  and  Dundee  Gas 
Light  Co.  v  Dundee  New  Gas  Light  Co.,  7  D.  109,  com- 
mented on.     Reid  v  Mitchell,  16,  61. 

Liability  of  pursuer  for  use  of  remedy. — Circumstances  in  which 
held  that  a  party  who  obtained  interdict  and  put  it  in  force 
without  sufiicient  cause  was  liable  in  damages.  Gibb  v 
Wilson,  2,  448. 

Operation  complained  of  completed. — Interdict  against  "  con- 
tinuing to  strap,  lath,  and  plaster  "  a  mutual  gable,  "  and 
to  lay  beams  thereon  until  the  gable  has  been  built  by  de- 
fender 30  inches  thick,"  held  not  a  competent  form  of 
interdict.  Interdict  against  finishing  a  gable  practically 
completed  before  the  action  was  raised  held  incompetent,  as 
being  too  late.       Faichney  v  Cameron,  16,  583. 

Protest  and  diligence  on  bill. — Opinion  that  it  is  competent  to 
a  Sheriff  to  interdict  the  holder  of  a  bill  of  exchange  for 
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more  than  £26  from  presenting  it  for  protest  and  from 
pursuing  diligence  on  it,  and  interim  interdict  granted. 
Pvrie  V  Union  Bank  of  Scotland,  Ltd.,  3,  418. 

Specification  of  complaint — Street  traffic. — The  proprietors  of  a 
private  street  craved  interdict  against  the  use  of  the  street 
by  certain  persons  in  general  terms  wide  enough  to  include 
foot  traflSc  as  well  as  cart  traffic,  but  in  their  condescendence 
made  no  averments  as  to  foot  traffic,  and  went  to  proof  on 
the  record  without  amendment  on  the  latter  subject.  Held 
that  an  interdict  against  foot  traffic  could  not  be  granted. 
Chalmers,  disc,  v  Boyd,  15,  78. 

Strike — "  Picketing  "■ — Interdict  against  criminal  act. — Held 
that  persons  committing  offences  of  the  nature  of  those 
struck  at  by  the  Conspiracy  and  Protection  of  Property 
Act,  1875,  sec  7,  may  not  only  be  criminally  prosecuted  ad 
vindictam  publicam,  but  also  be  interdicted  or  sued  for 
damages  in  the  civil  Courts  at  the  instance  of  the  private 
individuals  whose  pecuniary  interests  may  have  suffered,  or 
may  be  in  danger  of  suffering,  from  them.  Sangster  v 
Gatto,  9  Sh.Ct.Rep.  153,  com,mented  on.  Cowan  ds  Co.  v 
Templeton,  die,  17,  235. 

Trespass — Pet  lamb. — Circumstances  in  which  held  (rev.  Sheriff- 
Substitute)  that  there  had  been  trespass  on  the  complainer's 
grounds  sufficient  to  entitle  him  to  interdict.  Winans  v 
MacRae,  1,  104. 

Trespass  hy  cattle — Winter  herding. — Held  that  on  proof  of 
failure  to  comply  with  the  provisions  of  the  Act  1686,  cap. 
11,  the  pursuer,  besides  the  remedies  of  poinding  the  strayed 
cattle  and  suing  for  damages  mentioned  in  the  Act,  would 
be  entitled  to  interdict.     Rohertson  v  Wright,  1,  109. 

Trespass  on  farm,  for  quarrying — Landlord's  reserved  right — 
Tenants  title  to  sue — Offer  to  desist. — An  agricultural  tenant, 
in  whose  lease  quarries,  &c.,  were  reserved  to  his  landlord, 
asked  (without  the  proprietor's  concurrence)  interdict 
against  quarrying  within  the  boundaries  of  the  farm  without 
his  consent.  The  defenders  pled  in  defence  that  he  had 
no  title  to  sue,  and  that  they  ceased  to  trespass  when  asked 
by  him,  and  would  not  repeat  the  trespass,  but  it  was  held 
that  the  tenant  solus  had  a  good  title  to  sue  for  interdict. 
In  respect,  however,  of  the  defenders'  undertaking  in  their 
pleadings  to  desist,  the  action  was  dismissed,  the  defenders 
being  found  liable  in  expenses.  MacGillivrwy  v  Cattanach, 
dec,  Yl,  169. 

Interest,     See  also  Expenses   II.,    Lease   V.    {a),   Loan,    Right  in 
Sbcukity,  Sale  IV. 

ArreoA-s  of  salary — Belay  of  creditor — Pate  of  interest. — ^Where 
the  salary  of  a  commercial  traveller  had  been  left  in  his 
employers'  hands  without  stipulation  as  to  interest,  olserved 
that,  unless  the  contrary  were  shown  by  the  employers,  it 
would  be  assumed  they  had  the  use  of  the  money,  and  they 
would  be  liable  in  5  per  cent,  interest;  but  that  if  mora 
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were  shown  on  the  creditor's  part,  it  would  be  in  the  dis- 
cretion of  the  Court  to  say  what,  if  any,  lower  rate  of  interest 
ought  to  be  allowed.  Bobertson's  Executors  v  Garvie  & 
Deas,  10,  274. 
Breach  of  contract — Interest  on  damages. — Observations  on  the 
mode  of  assessing  damages,  and  practice  in  regard  to  allow- 
ing interest  on  damages  found  due  for  breach  of  contract. 
Spencer  v  Robertson,  Ferguson,  <Ss  Co.,  GI,  510. 

I  0  V. — Held  that  interest  was  due  upon  the  amount  owing 
under  an  1 0  U.  Observations  on  Gardno  &  Barling  v 
Stewart,  7  Macph.  1026;  and  Aberdeen  Gommercial  Go. 
V  Gordon,  1  Guthrie's  Cases,  227.  Macfarlan  v  Macleod, 
Gl,  230. 

Lawyer's  fees,  outlays,  and  advances — Mora. — In  an  action  by 
a  lawyer  for  payment  of  an  account,  containing  his  pro- 
fessional charges  and  his  outlays  and  cash  advances,  which 
had  not  been  rendered  for  fourteen  years  after  it  was 
incurred,  held,  upon  proof  of  the  debt,  that  interest  should 
run  on  the  professional  charges  only  from  the  date  of  cita- 
tion, instead  of  from  one  year  after  they  were  rendered,  as 
usual ;  and  on  the  outlays  and  advances  only  at  4  per  cent., 
instead  of  5  per  cent.,  as  usual.  Alexander  v  Imperial  Fire 
Insurance  Go.,   11,  161. 

Merchants  account. — Held  that  interest  was  not  due  on  open 
accounts  for  goods  furnished  until  citation.  Aberdeen  Gom- 
mercial Go.  V  Gordon,  Ql,  227. 

Merchants  account. — Held  that  interest  runs  on  a  merchant's 
account  from  the  date  when  payment  is  due.  M'Phee  v 
Niven,  Gl,  230. 

Merchant's  account. — Held  that  interest  is  not  due  on  an  ordinary 
trade  account,  either  from  the  date  of  its  rendering  or  of 
the  last  item.     Benhar  Goal  Go.  v  Henderson,  Gl,  234. 

Merchants  account. — In  the  absence  of  agreement  or  custom  to 
the  contrary,  interest  does  not  run  on  open  accounts. 
Observatdons  on  Gardno  ds  Darling  v  Stewart,  1869,  7 
Macph.  1026.     Macraes  v  Macrae,  G2,  221. 

Mercha/nts  account — "  Seady  money." — Held  that,  where  goods 
were  sold  for  "  ready  money,"  payment  on  delivery,  interest 
ran  from  the  date  of  the  demand  for  payment.  M'Nah  <fc 
Shepherd  v  Wright,  dkc,  12,  44. 

Merchants  account — Special  notice. — Held  that  interest  was  not 
due  upon  a  tradesman's  account,  although  the  words 
"  interest  charged  on  all  overdue  accounts,"  were  printed  on 
the  heading  and  payment  had  been  delayed,  inasmuch  as  the 
notice  by  itself  was  too  indefinite  to  receive  effect.  Ferguson 
&  M'Bean  v  Hamilton,  14,  208. 

On  periodical  stipulated  payments  of  interest. — ^Where  the 
stipulated  termly  interest  due  on  money  lent  under  a  bond 
is  not  paid  punctually,  interest  runs  ex  lege  on  each  term's 
interest  from  such  term  till  paymfent.  Bank  of  Scotland  v 
Wood,  2,  430. 
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InteFest — continued. 

Open  account— I!  xecutor.— Inter  eat  held  to  be  due  on  an  open 
account  owing  by  a  person  deceased,  even  during  the  six 
months  allowed  to  executors  for  payment  of  the  debts  of  the 
deceased.     Bald  v  Miller's  Trustees,  Gl,  582. 

Price  of  lands  retained  after  entry. — Held  that  a  purchaser  of  a 
house,  who  did  not  pay  or  consign  the  stipulated  price  for 
some  months  after  the  agreed  term  of  entry,  when  she 
began  to  possess  it,  was  liable  to  pay  interest  on  the  price 
at  the  legal  rate  of  5  per  cent,  from  the  term  of  entry. 
Johnston,  dsc.  v  Jar  dines,  11,  138. 

Sum  in  decree. — Held  that  interest  runs  on  the  principal  sum 
in  a  decree  from  its  date,  although  no  mention  of  interest  is 
made  in  the  decree.       Clelland  v  M'Intyre,  14,  215. 

International  Law.     See  also  Contract,  Jurisdiction,  Prescription 
IV.,  Process,  Writ. 

Bight  to  remedy — ^Lex  fori — Foreigner's  title  to  sue. — Held  that 
where  a  Spanish  firm  was  said  to  be  disqualified  from  suing 
for  debt  in  its  own  country  on  account  of  its  failure  to  pay 
certain  local  taxes  and  to  register  itself  according  to  the  law 
of  Spain,  it  was  not  thereby  precluded  from  suing  in  this 
country  for  a  debt  contracted  in  Spain.  Berndben  &  Go. 
V  Hutchison,  &c.,  18,  72. 

Introduction.     See  Agency. 

I  0  U.     See  also  Evidence. 

Adminicle  of  evidence — /  0  V  not  holograph — Constitution  and 
resting  owing  of  debt. — -Held  that  in  the  proof  of  a  loan  of 
money  an  1 0  U  not  holograph  could  be  put  before  the 
defender  as  an  adminicle  of  evidence ;  that  a  loan  may  be 
constituted  verbally,  even  though  proof  in  writing  of  the 
existence  of  the  loan  may  be  necessary ;  and  that  such  proof 
in  writing  may  be  furnished  by  a  document  which,  though 
not  per  se  probative,  is  admittedly  genuine.  Crosbie  v 
Wallace,  13,  222. 

Ground  of  action. — Where  a  creditor  holds  a  holograph  I  0  U 
he  can  sue  on  it  without  founding  on  the  debt.  Hall  v 
Hall,  2,  99. 

Interest. — Held  that  interest  was  due  upon  the  amount  owing 
under  an  I  0  U.    Macfarlan  v  Macleod,  Gl,  230. 

Parole  proof  that  I  Oil  meant  payment. — The  pursuer  sued  for 
a  cumulo  sum  contained  in  several  I  0  U's  by  the  defender, 
dated  nineteen  years  before  the  date  of  action,  and  averred 
that  the  sums  sued  for  were  loans  by  him  to  the  defender. 
The  defender  denied  the  debt,  and  averred  that  he  and  the 
pursuer  had  been  engaged  in  a  joint  adventure,  that  various 
sums  of  capital  had  been  contributed  by  the  pursuer  in  con- 
nection with  the  adventure,  and  that  the  I  0  U's  produced 
were  the  acknowledgments  by  him  of  capital.  Held  that 
a  parole  proof  was  competent.  Thiem's  Trustees  v  Gollie, 
1  F.  764,  distinguished.     Hutcheon  v  Jachson,  19,  338. 
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I  0  U — eontiniied. 

Want  of  address — Blank  writ. — Held  that  an  I  0  U  blank  in 
the  creditor's  name  is  not  within  the  Act  1696,  cap.  25, 
anent  blank  writs ;  and  proof  allowed  that  it  was  granted 
to  the  pursuers.      Wilson  dk  Go.  v  Bell,  Gl,  349. 

Want  of  creditor's  name — Proof. — Held  that  an  1 0  U 
unaddressed  was  not  null  under  the  Act  1696,  cap.  25,  anent 
blank  bonds;  and  proof  allowed  that  it  was  granted  to  the 
pursuer  as  the  voucher  for  a  loan.    Low  v  Howie,  7,  198. 

Irpitaney.     See  Lease  IV.,  VIII.,  IX. 

Issue.     See  Bill  of  Exchange. 
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Joint  Adventure.     See  Partnership. 

Joint  and  Several.  See  Aliment,  Contract  II.,  Process  X.,  Repara- 
tion I.,  II.,  III.,  VI.,  Slander,  Superior  and  Vassal,  Title  to 
Sue. 

Joint  Propepty.     See  Common  Property,  Right  in  Security. 

Joint  Stock  Company.     See  Company,  Jurisdiction  I. 

Judg'e.     See  Administration  of  Justice. 

Judgrements  Extension.    See  Process  IV. 

Judicial  Factor.  See  also  Bankruptcy  IV.,  Executor,  Jurisdiction 
III.,  Sheriff  II.,  IV. 

Curator  resident  outwith  shire. — Held  that  it  was  competent  to 
appoint  as  curator  bonis  of  a  lunatic  a  person  resident 
beyond  the  jurisdiction  of  the  Sheriff  making  the 
appointment.     M'Gormick,  Petitioner,   13,  184. 

Custody  of  child — Factor's  application. — Held  that  the  Sheriff 
Court  could  not  competently  entertain  an  application  by  a 
factor  loco  tutoris  for  delivery  to  him  of  his  pupil  ward's 
person  where  there  was  no  emergency.  Hunter  v 
M'Gregor,  13,  215. 

Refusal  to  appoint  in  hoc  statu — Appeal — Time  for  appealing. 
— In  an  application  for  the  appointment  of  a  judicial  factor 
under  the  Judicial  Factors  Act,  1880,  the  Sheriff-Substitute 
refused  to  grant  the  prayer  of  the  petition  in  hoc  statu,  and 
continued  the  case  so  that  either  party  might  move  later  on. 
Ten  days  afterwards  the  defender  appealed  to  the  Sheriff- 
Principal  against  this  interlocutor.  HeM  that  the  appeal 
was  incompetent,  and  opinion  expressed  that  the  time 
within  which  appeal  must  be  taken  was  regulated  by  the 
Sheriff  Courts  Act,  1876,  and  not  by  the  Judicial  Factors 
Act,  1880.     Paul,  &c.  v  Logan,  18,  223. 

Resignation  for  sufficient  reason — Expense  of  discharge. — Cir- 
cumstances in  which  held  (contrary  to  opinion  of  Accountant 
of  Court)  that  a  judicial  factor  who  had  voluntarily 
resigned  office  was  entitled  to  the  expense  of  his  discharge 
out  of  the  estate  under  his  charge.  Opinion  that  a  judical 
factor  may  resign  office  without  showing  any  reason  and  at 
the  expense  of  the  trust,  if  acting  in  bona  fide  and  not  out  of 
mere  caprice.  Forbes,  Petitioner,  16,  268. 
16 
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Jurisdiction.  See  also  Arrestment,  Debts  Eeoovkrt  Act  I.,  Exhcutob, 
Lease,  Meditatio  Fug.*,  Multiplepoinding,  Process,  Repara- 
tion II.,  Service,  Sheriff. 

I.  Place  of  Business,  page  226 

II.  Contract,  Fopum  conveniens,  Lis  alibi  pendens, 

Prorogation,  Reconvention,  „     227 

III.  Domicile,  Foreign,  ,,     231 

IV.  Subject  in  County,  •  „     233 

I.  Place  of  Business. 

Action  of  maills  and  duties. — ^Where  the  proprietor  and  the 
tenant  of  certain  subjects  had  each  a  place  of  business  in  an 
adjacent  county,  held  that  the  jurisdiction  conferred  by  the 
46th  section  of  the  Sheriff  Courts  Act  of  1876  enabled  the 
Sheriff  Court  of  that  county  to  entertain  an  action  of  maills 
and  duties  in  regard  to  the  subjects,  though  situated  in 
another  county.       Henderson's  Trustees  v  Paton,  4,  17. 

Agents'  premises. — Carriers  by  sea  between  Leith  and  London 
employed  a  wine  merchant  in  Queen  Street,  Glasgow,  as 
agent  to  receive  goods  and  book  passengers,  which  he  did 
in  his  own  office.  He  kept  no  books  for  the  carrying  com- 
pany, whose  najne  was  printed  on  a  plate  beside  the  business 
plate  of  the  agent.  Held  that  the  carriers  had  not  a  place 
of  business  in  the  sense  of  the  4:6th  section  of  the  Sheriff 
Courts  Act,  1876,  so  as  to  give  the  Sheriff  Court  of  Lanark- 
shire jurisdiction.  M'Intyre  &  Go.  v  London  and  Edin- 
hurgh  Shipping  Co.,  G2,  233. 

Carriers'  quarters. — A  carrier  who  calls  at  "  quarters,"  where  he 
has  a  rack  for  parcels,  and  where  the  servant  of  the  keeper 
of  the  "  quarters,"  or  a  servant  paid  by  him  and  other 
carriers,  receives  and  gives  out  goods  on  his  behalf,  has  not 
a  "  place  of  business  "  in  the  county  where  the  "  carriers' 
quarters "  are  situated  which  maJses  him  subject  to  the 
jurisdiction  of  the  Sheriff  thereof.  Wilson  v  Pattison, 
7,  305. 

Carriers'  quarters — Box  on  quay — Entering  appearance. — A 
sum  was  paid  weekly  for  the  use  of  a  rack  in  carriers' 
quarters  where  goods  were  received  by  a  servant  of  the 
carriers  on  behalf  of  a  company.  The  company  had  also  the 
use  of  a  box  on  wheels  at  the  harbour  of  Glasgow,  for  which 
no  rent  was  paid.  It  was  used  by  their  clerk  for  the 
reception  of  goods  and  parcels  to  be  conveyed  by  steamers 
which  were  there  entered  by  him  in  a  manifest.  Held  that 
neither  was  a  place  of  business  within  the  meaning  of  the 
Act,  and  that  entering  a  notice  of  appearance  did  not  waive 
the  right  of  challenging  the  question  of  jurisdiction. 
M'Laughlin  v  Dumbarton  Steamboat  Co.,  Ltd.,  19,  270. 

Goal  depot  relinquished.- — Circumstances  in  which  held  that  there 
was  no  jurisdiction  in  terms  of  the  46th  section  of  the  Sheriff 
Courts  Act  of  1876.  Northern  Agricultural  Co.  v  Hamilton, 
M'Gulloch,  &  Co.,  1,  297. 

Heritable  property  an)d  place  of  business — Owner  and  farmer  of 
sheep  farm. — The  defender,  a  coalmaster  living  in  Glasgow 
a.nd  having  a  plac©  of  business  there,  was  proprietor  of  a 
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Jurisdiction :  Place  of  Business— cowimMed. 

sheep  farm  in  Argyllshire,  which  he  held  in  his  own  hands. 
He  had  no  residence  on  the  farm,  and  only  came  there 
occasionally  to  attend  to  it.  His  shepherd  lived  on  the  farm 
and  looked  after  it.  An  action  was  raised  against  him  in 
the  Sheriff  Court  of  Argyllshire  for  the  amount  due  for 
wintering  some  sheep  which  he  had  sent  to  another  county 
for  that  purpose.  He  pleaded  no  jurisdiction.  Plea  repelled. 
M'Diarmid  v  Urquhart,  7,  328. 

Railway  construction  claim — Domicile  of  company. — The  tenant 
of  a  house  in  Dumbartonshire,  having  been  dispossessed  by 
a  railway  company  under  their  statutory  powers,  claimed 
compensation  not  exceeding  £50,  under  sec.  114  of  the 
Lands  Clauses  Consolidation  Act,  in  the  Sheriff  Court  of 
Dumbartonshire.  The  railway  company's  statute  incorpo- 
rated the  Lands  Clauses  Consolidation  Act,  except  so  far  as 
varied  by  or  inconsistent  with  their  statute,  and  provided 
that  the  company's  domicile  with  reference  to  all  judicial 
proceedings  should  be  held  to  be  in  Glasgow.  Held  that 
the  claim  was  competently  made,  and  the  defenders'  plea  of 
no  jurisdiction  repelled.  Chapman  v  Glasgow,  Yoker,  and 
Clydebank  Railway  Co.,  11,  103. 

Railway  station. — Held  that  at  common  law  a  railway  company 
have  a  domicile  in  any  county  in  which  they  have  a  station 
with  regard  to  causes  of  action  arising  there,  and  that  it  is 
not  necessary  to  cite  the  company  personally  within  the 
territory.     Irving  v  Caledonian  Railway  Co.,  8,  60. 

Small  Debt  Court. — Held  in  1886  that  the  provisions  of  the 
4r6th  section  of  the  Sheriff  Courts  Act,  1876,  did  not  apply 
to  actions  raised  in  the  Small  Debt  Court.  Cameron  v 
Bonnar,  3,  37. 

IL  Contract,  Forum  conveniens,  Lis  alibi  pendens, 
Prorogation,  Reconvention. 

Forum  conveniens — Interdict. — Opinion,  that  interdict  by  a 
Sheriff  is  not  incompetent  merely  because  the  act  interdicted 
falls  to  be  performed  in  another  county ;  but  in  the  circum- 
stances interdict  against  a  sale  under  a  poinding  in  another 
county  refused,  as  the  petitioner  could  have  his  rights  vindi- 
cated in  the  Court  under  whose  authority  the  poinding  was 
being  executed.       Brown  and  Another  v  Mather,  2,  209. 

Lease — Damages — Citation  within  the  county. — In  an  action  at 
the  instance  of  a  tenant  against  his  landlord  for  recovery 
of  damages  for  failure  to  implement  the  provisions  of  the 
lease,  held  that  the  lease  founded  on  having  been  entered 
into  and  intended  to  be  fulfilled  in  Stirlingshire,  there  was 
jurisdiction  ratione  contractus,  and  that  personal  citation 
of  the  defender,  who  was  not  domiciled  in  the  county,  within 
the  county  was  unnecessary.  Taylor  v  Sh-aw-Stewart, 
G2,  244. 

Lis  alibi  pendens.— Suspension  of  a  charge  upon  a  Sheriff  Court 
decree  was  brought  in  the  Court  of  Session  on  the  ground 
of  defective  citation,  and  the  note  was  passed  in  absence  of 
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Jurisdiction:  Contract,  Forum  conveniens,  &e.— continued. 

the  charger.  Thereupon  the  latter  brought  a  fresh  action 
in  the  Sheriff  Court,  with  the  same  conclusions,  but  amend- 
ing the  citation.  Held,  under  1  &  2  Vict.  cap.  86,  and  the 
Court  of  Session  Act,  1868,  sec.  90,  that  there  was  a  lii 
'pendens  in  the  Court  of  Session,  and  therefore  the  fresh 
action  in  the  Sheriff  Court  was  incompetent.  Downie  v 
Johnston,  4,   136. 

Prorogation — Executor — Foreign — Question  as  to  the  jurisdiction 
of  the  Sheriff  Court  of  the  county  in  which  an  executor, 
residing  in  England,  has  been  decerned  and  confirmed.     Sim 

V  Sim's  Executors,  Gl,  238. 

Prorogation — Cautioner  in  executry. — ^A  cautioner  in  an  executry 
who  had  in  his  bond  of  caution  subjected  himself  to  the 
jurisdiction  of  the  Sheriff  Court  of  R  (where  confirmation 
had  been  expede)  in  actions  relating  to  the  executry,  held 
bound  to  answer  in  that  Court  in  an  action  at  the  instance 
of  a  person  interested  in  the  executry,  notwithstanding  that 
he  resided  in  another  county.     Kirhwood  v  Kirkwood,  6,  43. 

Prorogation — Executor-dative — Whether  confirmation  amd  pro- 
rogated jurisdiction  subject  executw  to  confirming  Court — 
Bond  of  caution. — (1)  A  Sheriff  has  no  jurisdiction  over 
the  executor  of  a  person  deceased  in  respect  of  the  mere 
fact  that  the  executor,  himself  resident  outside  the  sheriff- 
dom, has  obtained  confirmation  of  the  deceased's  estate  and 
that  the  deceased  was  resident  in  the  sheriffdom.  (2)  Nor 
does  it  make  any  difference  that  the  executor  has  given  up 
a  bond  of  caution  whereby  he  and  his  cautioner  subject 
themselves  to  the  Sheriff  of  the  domicile  of  the  deceased. 
Kyd  V  Readdie,  19,  88. 

Ratione  contractus — Action  for  breach  of  contract. — ^A  party  to  a 
contract  is  subject  to. the  jurisdiction  of  the  locus  solutionis, 
if  personally  cited  therein,  in  an  action  arising  out  of  breach 
of  the  contract,  equally  with  one  for  fulfilment  of  it.  An 
action  to  enforce  repayment  of  the  JDrioe  and  of  outlays 
attending  the  keep,  &c.,  of  a  horse  rejected  by  the  purchaser 
because  of  breach  of  warranty  is  am  action  arising  directly 
out  of  the  contract  in  the  sense  necessary  for  the  exercise 
of  the  jurisdiction  ratione  contractus.    Observations  on  Logan 

V  Thomson,  3  Irv.  323.    Bobertson  v  Neely,  12,  182. 

Ratione  contractus — Between  sheriffdoms. — Held  that  an  action 
for  breach  of  contract  against  a  defender  not  resident  or 
having  a  place  of  business  within  a  county,  but  who  made 
and  was  to  fulfil  the  contract  in  the  county,  was,  upon 
personal  citation  thereto,  competent  in  the  Sheriff'  Court 
of  the  county.     Clelland  v  Toung,   13,  33. 

Ratione  contractus — Between  districts  of  sheriffdom. Where  a 

defender,  domiciled  in  Ayrshire,  was  personally  cited  to  the 
Sheriff  Court  of  the  Lanark  district  of  Lanarkshire  because 
of  a  contract  entered  into  in  the  Hamilton  district  of 
Lanarkshire,  held  that  he  should  have  been  cited  in  the 
Hamilton  district,  and  that  the  Lanark  Court  had  no 
jurisdiction.     Clelland  y  Young,  13,  33, 
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Ratione  contractus — Contract  made  and  to  be  fuTfilled  in  sheriff- 
dom— Defender  personally  cited  in  shire. — The  defender, 
wh.0  had,  by  an  agent,  sold  and  delivered  a  cow  to  the 
pursuer  at  Perth  auction  mart,  but  had  no  domicile  or  place 
of  business  in  Perthshire,  being  cited  at  Perth  railway 
station,  was  held  subject  to  the  jurisdiction  of  the  Sheriff 
of  Perthshire  in  an  action  on  his  guarantee  of  the  cow. 
Goodall  V  Eobb,  17,  162. 

Itatione  contractus — Damages — Citation. — In  an  action  at  the 
instance  of  a  tenant  against  his  landlords,  a  body  of  trustees, 
for_  recovery  of  damages  for  failure  to  implement  the  pro- 
visions of  a  lease,  held  that  although  the  lease  founded  on 
was  entered  into  and  intended  to  be  fulfilled  in  the  county, 
there  was  no  jurisdiction  ratione  contractus,  and  that  per- 
sonal citation  within  the  county  of  the  defenders,  who  were 
not  resident  in  the  county,  was  necessary.  Maxwell  v 
Horwood,  dsc.,  17,  333. 

Reconvention — Resident  in  another  county.- — When  a  Scotchman 
sues  in  the  Sheriff  Court  of  a  different  county  from  that 
in  which  he  resides,  he  is  bound,  according  to  the  principle 
of  reconvention,  to  answer  in  that  Court  to  an  action  arising 
out  of  the  same  subject-matter.  Stewart  v  Jarvie,  G 1 ,  244  ; 
Shirving  v  Barr,  Gl,  248. 

Reconvention  after  judgement. — A  merchant  in  Dublin  sued  a 
firm  in  Glasgow  for  damages  for  breach  of  a  contract  for  the 
sale  of  oil.  A  final  judgement  was  given  in  his  favour,  his 
account  of  expenses  was  taxed,  and  the  taxation  became  final. 
Before  decree  was  given  for  the  expenses  the  defenders 
brought  an  action  upon  the  same  contract  and  in  the  same 
Court,  and  pleaded  that  the  Sheriff  had  jurisdiction  ex  jure 
reconventionis.  Held,  that,  as  the  pursuers  in  the  action  of 
reconvention  had  delayed  pleading  their  claim  till  after  the 
judgement  in  the  original  axstion  had  become  final  and 
enforceable,  they  had  lost  their  right  to  sue  the  original 
pursuer  ex  jure  reconventionis.  Oakbanh  Oil  Co.  v  Lechy, 
Gl,  251. 

Reconvention — Negotium  and  genus  different. — Circumstances  in 
which  the  doctrine  of  reconvention  was  held  not  to  apply, 
the  actions  being  neither  in  eodem  negotio  nor  ejusdem 
generis.       Russ  v  Russell,  Robinson,  ds  Anderson,  4,  309. 

Reconvention — Lodging  claim  in  a  muUiplepoinding. — Held 
that  a  foreigner  who  lodges  a  claim  in  a  multiplepoinding 
in  a  Sheriff  Court  in  Scotland  thereby  becomes  subject  to 
the  jurisdiction  of  that  Court  ex  jure  reconventionis  in  an 
action  against  him  at  the  instance  of  another  claimant. 
Golville  V  Colville,  7,  266. 

Reconvention. — Circumstances  in  which  held  that  the  claims  in 
two  suits  had  no  relation,  and  did  not  arise  out  of  the  same 
transaction,  so  that  there  was  not  jurisdiction  ex  recowven- 
tione.     Marshall  v  Morton,   12,  319. 
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BecoTwention — Small  Debt  Court.— Held  that  the  equitable 
principle  of  reconvention  has  place  in  the  Small  Debt  Court. 
Graham  v  M' Alpine,  13,  12. 

Becowvention — Negotium  and  genus  different. — Circumstances  in 
which  hsld  that  the  rule  of  reconvention  did  not  apply,  the 
subjects  of  the  action  being  neither  in  eodem  negotio  nor 
ejusdem  generis,  and  that  the  defender's  plea  of  no  juris- 
diction must  be  sustained.    Cummock  v  Newton,  13,  322. 

Becon/vention — Belation  of  claims. — ^A  domiciled  Irishman,  during 
the  dependence  of  an  action  at  his  instance  upon  a  bill,  was 
sued  in  the  same  Court  for  damages  by  the  defender,  a  domi- 
ciled Scot,  who  pled  reconvention  as  a  ground  of  jurisdiction. 
The  Scot  averred  that  the  parties  had  set  off  the  claim  for 
damages  against  the  claim  on  the  bill ;  but  this  averment 
had,  under  statute,  been  found  irrelevant  as  a  defence  in  the 
bill  case,  and  he  sought  to  effect  compensation  by  obtaining 
decree  in  this  action.  Held  that  what  was  irrelevant  as  a 
defence  was  not  sufficiently  cognate  to  be  a  ground  of  juris- 
diction, a-nd,  following  Thomson  v  Whitehead,  24  D.  331,  the 
action  was  dismissed.  Observations  on  reconvention,  com- 
pensation, and  jurisdiction  by  arrestment.  Hammond  v 
Vance,  14,  283. 

Becowvention — Idem  negotium. — Where  a  Stornoway  merchant 
sued  in  Stornoway  the  master  of  a  Dundee  vessel  as  repre- 
senting her  St.  Andrews'  owner,  pleading  that  jurisdiction 
was  founded  by  the  dependence  in  Stornoway  of  an  action 
against  the  merchant  by  the  owner  concerning  the  vessel,  held 
that  the  actions  were  not  in  eodem  negotio,  inasmuch  as  the 
dealings  founded  on  in  them  were  on  separate  conditions, 
for  difierent  dates,  for  a  different  cargo,  and  for  a  different 
voyage,  and  the  debts  sued  for  were  not  answers  or  counter 
claims  to  each  other  ;  and  dismissal  pronounced  in  respect  of 
no  jurisdiction.       Mackenzie  v  Birss,  15,  357. 

Becon/vention — Irrelevant  defence  in  principal  action. — Held 
that  the  deifeinder  in  a  counter  action  was  not  ex  reconven- 
tione  liable  to  the  jurisdiction  of  the  SheriflE  Court  in  which 
the  primary  action  was  brought,  when  there  was  no  relevant 
defence  stated  in  the  primary  action.  Taylor  v  Petrie, 
&c.,  16,  96. 

Beconvention — Ejusdem  generis-^Eodem  negotio — Glavm  of 
damages. — Held  that  where  a  firm  in  London  had  raised  an 
action  in  the  Sheriff  Court  at  Glasgow  against  a  commission 
agent  there,  who  had  acted  on  their  behalf,  for  a  balance 
due  on  his  transactions  with  them,  they  could  be  sued  in  the 
same  Court  reconventione  in  an  action  at  the  instance  of  the 
agent  for  damages  for  a  slander  uttered  by  them  against 
him  in  connection  with  one  of  these  transactions.  Bowling 
V  Gatti  Bros.,  18,  193. 

Beconvention — Interdict  of  sale  under  poinding — Personal 
citation. — Held  that  the  Sheriff  of  a  county  in  which  goods 
had  been  poinded  on  a  decree  obtained  in  that  county  at 
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tlie  instance  of  a  person  who  had  no  domicile  in  it,  but 
resided  in  another  sheriffdom,  had  no  jurisdiction  to  try  an 
action  of  interdict  of  the  sale  under  the  poinding,  either  on 
the  ground  of  reconvention  or  of  locm  rei  dice — no  personal 
citation  of  the  defender  having  been  made.  Brown,  dec.  v 
Kiddie,  20,  92. 

III.  Domicile,  Foreign. 

Citation  within  forty  days  in  sheriffdom  from  which  defender 
has  permanently  removed.— Held  that  a  person  who  had 
removed  from  one  sheriffdom  to  take  up  his  residence  animo 
remanendi  in  another,  was  not  subject  to  the  jurisdiction  of 
the  Sheriff  of  the  county  he  had  left,  though  cited  within 
forty  days  of  leaving.     Mowbray  v  Bruce,  15,  283. 

Execution  in  England  of  meditatio  fugse  warrant. — A  meditatio 
fugce  warrant  cannot  competently  be  executed  in  England. 
Cook  V  Sauliere,  G 1 ,  247. 

Foreign  limited  company — Registered  office. — Circumstances  in 
which  held,  in  a  case  brought  in  the  Sheriff  Court  of  Lanark- 
shire against  a  limited  company  which  had  its  registered 
ofl5ce  in  England  and  no  office  of  its  own  in  Lanarkshire, 
that  the  Court  had  no  jurisdiction.  Pearson  v  Maxim- 
Weston  Electric  Co.,  Ltd.,  5,  3. 

Foreign  limited  company — Registered  office. — Circumstances  in 
which  held,  in  a  case  brought  in  the  Sheriff  Court  of  Lanark- 
shire against  a  limited  liability  company  having  its  registered 
office  in  England,  though  it  had  shops  in  Lanarkshire,  and 
the  contract,  made  in  England,  was  to  be  performed  in  Lan- 
arkshire, that  the  Court  had  no  jurisdiction.  Ballerd  v 
Waterbury  Watch  Co.,  5,  381. 

Foreign  limited  company — Registered  office — Entering  appear- 
ance.— Held  (1)  that  a  limited  company  with  its  registered 
office  in  England,  but  with  an  office  in  Glasgow,  where  the 
contracts  forming  the  subject  of  litigation  were  entered  into, 
was  amenable  to  the  jurisdiction  of  the  Sheriff  of  Lanark- 
shire ;  and  (2)  that  objections  to  the  regularity  of  the  cita- 
tion were  barred  by  the  defenders  appearing  in  the  action. 
Zamek  v  Turner,  Lupton,  &  Co.,  Ltd.,  12,  348. 

Foreign  company. — Circumstances  in  which  held  that  a  company, 
the  head  office  of  which  was  in  Birmingham,  carried  on 
business  in  Inverness,  and  was  subject  to  the  jurisdiction  of 
the  Sheriff  Court  of  Inverness-shire.  Case  distinguished 
from  that  of  Laidlaw  v  Provident  Plate  Glass  Insurance 
Co.,  17  R.  544.  Eraser  v  British  Workmen's  Insurance 
Co.,  14,  148. 

Foreign  limited  company — Notepaper  heading. — A  company 
having  their  registered  and  principal  office  in  London  ap- 
pointed agents  in  various  shipping  districts  throughout  the 
United  Kingdom.  Their  agent  in  Glasgow  was  also  the 
secretary  of  the  Clyde  Steamship  and  Sailing  Ship  Owners' 
Association,  Ltd.,  and  the  office  of  that  association  was  at 
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94  Hope  Street,  Glasgow,  where,  in  consequence  of  a  personal 
arrangement  come  to  between  the  secretary  and  the  associa- 
tion, the  business  of  the  company  was  carried  on.  No  rent 
was  paid  by  the  company,  and  the  one  business  had  no  con- 
nection whatever  with  the  other,  except  that  the  letter  paper 
of  the  company  was  marked  94  Hope  Street,  Glasgow,  and 
bore  the  words,  "  The  Shipping  Federation,  Ltd.,  Clyde 
District."  Held  that  the  mere  fact  of  the  letter  paper  of 
the  company  being  so  marked  did  not  constitute  a  place  of 
business  within  the  meaning  of  the  46th  section  of  the  Sheriff 
Courts  Act,  1876,  and  that  the  action  fell  to  be  dismissed. 
Anderson  v  Shipping  Federation,  Ltd.,  19,  273. 

Foreigner — Delict  within  territorial  waters. — Several  fishermen, 
owners  of  a  Stornoway  fishing  boat,  sued  there  and  cited 
there  personally  the  master  of  a  Grimsby  trawler,  himself 
a  domiciled  Englishman,  for  damages  in  respect  of  his 
trawler  having  within  three  miles  of  Lewis  recklessly  injured 
their  fishing  gear.  Held  that  the  Sheriff  at  Stornoway, 
within  whose  territory  the  locus  delicti  lay,  had  jurisdiction. 
Macleod  v  Dobson,  16,  33,  104. 

Foreigner — Locus  contractus — Father  of  illegitimate  chAld — 
Personal  citation. — A  marine  engineer,  sailing  from  the  port 
of  London,  was  sued  for  inlying  expenses  and  aliment  of  an 
illegitimate  child,  begotten  and  born  in  the  county  of  Ayr. 
He  was  personally  served  with  the  action  when  on  a  visit 
to  the  county.  Held  that  the  citation  was  sufficient. 
Drennan  v  Smith,  3,  326. 

Foreigner — ^Meditatio  fugse  warrant. — Held  that  a  debtor  who 
had  no  domicile  in  Scotland,  but  was  there  for  a  temporary 
purpose,  might  be  apprehended  as  in  meditatione  fugce  for 
a  debt  contracted  in  Scotland.       J.  v  5,  Gl,  258. 

Foreigner — Person  resident  in  Erigla/nd. — A  professional  enter- 
tainer, who  travelled  through  Great  Britain  giving  perfor- 
mances, was  summoned  personally  in  Paisley  to  the  Paisley 
Sheriff  Court.  Held  on  a  proof  of  domicile  that  the  Court 
had  no  jurisdiction,  the  defender  having  her  home  or  head- 
quarters in  London.       Mackenzie  tfc  Go.  v  Defchon,  7,  255. 

Foreigner — Real  action — Sequestration  for  rent. — Hdd  that  an 
action  for  sequestration  in  enforcement  of  a  landlord's 
hypothec  and  containing  no  personal  conclusions  was  com- 
petent in  the  Sheriff  Court  within  whose  jurisdiction  the 
premises  let  were  situated,  though  the  tenant  was  a  foreigner 
and  was  not  personally  cited  within  the  sheriffdom.  Saucel 
Brewery  Co.  v  Barrett,  12,  164. 

Foreigner — Tenant  of  room. — Held  that  the  fact  of  a  merchant 
in  England  having  a  room  rented  in  Glasgow,  but  in  which 
he  did  not  actually  carry  on  business,  was  not  sufficient  to 
found  jurisdiction  against  him.       Gardner  v  STtaw,  8,  126. 

Lunatic — Judicial  factor — Eesidence  of  lunatic  wife. — Held,  in 
a  question  of  jurisdiction  under  the  Judicial  Factors  Act, 
1880,  sec.  4,  that  the  residence  of  a  lunatic  wife  chargeable 
as  a  pauper  was  the  place  of  residence  of  her  husband,  and 
not   the   parish    to   which    she   was    chargeable    under    the 
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Lunacy  Act,  1857.  Question,  What  would  be  the  residence 
of  an  insane  wife  under  the  latter  Act  who  was  living 
separate  from  her  husband  voluntarily  or  under  judicial 
separation?    Henry,  Petitioner,  12,  121. 

Lunatic — Curatory — Residences  of  insane  person  and  curator. — 
Held  (1)  that  the  Sheriff  Court  of  the  county  where  an 
insane  person  last  had  his  home,  and  not  that  of  the  county 
in  which  he  may  happen  to  be  detained,  is  the  proper  Court 
in  which  to  apply  for  the  appointment  of  a  curator  bonis; 
and  (2)  that  it  is  competent  to  appoint  as  curator  a  person 
resident  beyond  the  jurisdiction  of  the  Sheriff  making  the 
appointment.    M'Gormick,  &c..  Petitioners,  13,  184. 

Temporary  residence — Fisherman. — A  fisherman  from  Cellar- 
dyke  who  had  gone  to  Fraserburgh  to  the  fishing  was,  after 
he  had  left,  sued  in  the  Court  at  the  latter  place  for  an 
account  he  had  incurred  while  there.  Held  that  the 
defender,  having  returned  to  his  permanent  place  of  resi- 
dence before  any  attempt  to  serve  the  summons  was  made, 
could  not  now  be  sued  at  Fraserburgh.  M'Gregor  v 
Ariderson,  1,  32. 

Temporary  residence — Scot  on  a  visit  from  abroad. — ^A  Scot  who 
had  gone  to  the  Transvaal  to  push  his  fortunes,  leaving  his 
family  in  Scotland,  returned  home,  and  after  residing  a  time 
with  them  in  Lanarkshire  in  a  furnished  house,  removed  with 
them  to  a  similar  house  in  Argyllshire.  Held  that  he  was 
subject  to  the  jurisdiction  of  the  Sheriff  of  Argyllshire,  in 
an  action  for  payment  of  debt,  from  the  date  of  his  taking 
up  residence  in  that  shire.  Ferguson,  Shaw,  &  Son  v 
M'Coll,  14,  107. 

United  counties — Domicile. — ^A  residenter  in  one  of  the 
counties  of  a  sheriffdom  united  under  the  Sheriff  Courts 
Act,  1870,  may  be  cited  to  any  of  the  Ordinary  Courts 
in  any  of  the  other  counties  of  the  same  sheriffdom.  Thom- 
son V  Thomson,  5,  105. 

IV.  Subject  in  County. 

Domiciled  Scot  abroad — Property  within  the  county. — The 
proprietor  of  a  Scotch  estate,  who  had  a  furnished 
mansion  (though  let)  and  carried  on  a  home  farm,  held  subject 
to  the  jurisdiction  of  the  Sheriff  Court,  although  he  had  for 
years  been  absent  in  India  on  military  service.  Mackay  v 
Mackenzie,  G2,  242. 

Executors  in  different  counties — Funds  in  jurisdiction. — Held 

(1)  that  a  Sheriff  has  not  jurisdiction  to  compel  an  executor 
to  account  for  the  executry  estate,  merely  because  as  a 
commissary  he   granted  confirmation   to  the  executor,   but 

(2)  that  a  Sheriff  has  jurisdiction  as  against  a  body  of 
executors  if  one  of  them  having  the  funds  of  the  executry 
estate  be  resident  within  his  sheriffdom,  though  the  others 
be  resident  in  other  counties,  these  last  being  cited  in  terms 
of  the  Act  1  &  2  Vict.  cap.  119,  sec.  24.  Watt  v  Richmond's 
Executors,  Gl,  241. 
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Executor — No  funds  in  sheriffdom — Majority  of  executrices 
resident  in  Englcmd. — Two  out  of  three  executrices  of  a 
deceased  married  woman  were  resident  in  England  and  one 
in  the  county  of  Stirling,  where  confirmation  had  been  taken 
out.  No  portion  of  the  eiecutry  funds  remained  undistri- 
buted in  Scotland,  and  the  only  funds  consisted  of  a  deposit 
receipt  for  £60  entered  in  the  inventory  of  the  estate  and 
taken  to  England  by  one  of  the  executrices  residing  there, 
who  claimed  it  as  belonging  to  her  personally.  An  action 
having  been  raised  in  the  SherifiE  Court  of  Stirlingshire  by 
the  husband  of  the  deceased  against  the  executrices  claiming 
payment  of  the  £60  as  falling  under  his  jus  mariti, 
held  that  in  the  circumstances  the  plea  of  no  jurisdiction 
must  be  sustained.     Thomson  v  Dunn,  6,  176. 

Heritable  •property — ^Locus  solutionis — Trustees  resident  in 
different  counties — Headquarters  of  trust. — Where,  of  seven 
trustees  holding  property  in  Lanarkshire  through  a  lease  of 
which  the  action  arose,  two  were  liable  to  the  jurisdiction  of 
the  Sheriff  of  Lanarkshire,  including  the  trustee  who  acted 
as  law  agent  of  the  trust,  three  others  resided  in  another 
county,  and  the  remaining  two  resided  abroad — ^all  having 
been  duly  cited — held  that  the  SherifiE  of  Lanarkshire  had 
jurisdiction.      Sinclair  v  Fullertoris  Trustees,  10,  256. 

Lair  in  sheriffdom — Defenders  in  another  county. — The  defender, 
a  sister  of  a  party  deceased,  having  obtained  in  her  own 
name  a  certificate  for  a  lair  which  belonged  to  him  in  a 
cemetery,  the  widow  raised  an  action  for  declarator  of  her 
title  to  the  lair  and  for  delivery  of  the  certificate  against 
the  sister  and  her  husband  who  lived  in  another  county. 
Held  (1)  that  the  Court  had  jurisdiction  ratione  rei  sitae, 
and  (2)  that  the  action  was  competent,  the  right  of  the  lair 
being  personal,  not  heritable.       Service  v  Blues,  7,  303. 

Property  and  cause  of  action  in  sheriffdom. — ^An  action  was 
raised  in  Stirlingshire  against  a  party  resident  furth  of  the 
jurisdiction,  but  who  had  heritable  property  within  it,  and 
had  been  personally  cited  within  it.  The  ground  of  action 
was  a  defect  in  the  property.  Held  that  the  SherifiE  of 
Stirlingshire  had  jurisdiction.     Nimmo  v  Maclean,  7,  233. 

Tenant  gone  abroad — Citation. — Held  that  a  tenant  who  bad 
gone  abroad  currente  termino  was  duly  cited  in  an  action  for 
payment  of  rent  by  leaving  a  citation  within  forty  days 
after  the  expiry  of  the  lease  at  the  premisee  which  had  been 
let  to  him.    Millar  v  Millar,  13,  263. 

Trustees,  orie  only  in  county — Heritable  property,  source  of 
action,  in  cou/nty. — A  and  B,  as  trustees  of  a  deceased  party, 
were  proprietors  of  house  property  in  Glasgow.  One  of  the 
trustees  resided  in  Lanarkshire,  while  the  other  resided  in 
Renfrewshire.  The  wife  of  one  of  the  tenants  was  injured 
by  part  of,  the  ceiling  of  her  house  falling,  and  in  an  action 
for  reparation  by  her  against  the  trustees,  held  that  they 
were  subject  to  the  jurisdiction  of  the  Sheriff  of  Lanark- 
shire.    M'Keon  v  Kelly,  8,  180. 
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Jus  Administrationis.     See  Husband  and  Wipe. 
Jus  Mariti.     See  Husband  and  Wife. 

Jus  QuSBSitum  Tertio.     See  also  Assignation,  Property,  Title  to 

Sub. 

Borrower  of  horse  suing  for  its  loss. — A  farmer  sent  to  a  railway 
station  for  carriage  a  quantity  of  potatoes  in  a  cart  drawn 
by  a  horse  lent  him  by  a  friend.  The  horse  was  killed 
during  the  loading,  and  the  farmer  sued  the  railway  company 
for  its  value  as  damages.  Held  that,  as  the  contract  out 
of  which  the  loss  arose  was  with  the  farmer  alone,  he  had 
a  title  to  sue,  without  making  the  owner  of  the  horse  a 
principal  pursuer,  especially  as  the  latter  concurred. 
Garruthers  v  Caledonian  Bailway  Co.,  5,  181. 

Sale  with  mandate  to  pay  price  to  third  parti/. — In  1882  T  sent 
from  China  to  his  brother  J  in  Perth  a  gold  chain  worth 
over  £10,  and  wrote  that  "  the  one  I  send  will  cost  you 
£10  " ;  "  you  can  pay  the  money  to  my  father,  £10."  The 
father  had  made  advances  to  T  exceeding  that  amount. 
The  chain  was  accepted  by  J,  who,  however,  did  not  pay 
the  £10.  The  father,  eleven  years  afterwards,  raised  an 
action  against  J  for  payment  of  the  £10  with  interest. 
Held  that,  although  the  contract  existed  only  between  the 
brothers,  the  father  took  a  jus  qucesitum  tertio  under  it, 
and  had  both  a  title  and  interest  to  enforce  payment ;  and 
the  defender's  plea  of  no  title  to  sue  therefore  repelled. 
Menzies  v  Memies,  10,  265. 

Jus  Relictae.     See   Heritable   or  Moveable,    Husband   and   Wipe, 
Succession. 

Justice  of  the  Peace.     See  Bankruptcy  IV.  (a),  Writ. 

Justiciary  Cases.    See  Crime. 
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Lair.     See  Heritable  or  Moveable,  Jurisdiction  IV.,  Sheriff  III. 

Landlord  and  Tenant.     See  Lease  ;  aUo  Assessment,  Cautionby. 

Lands  Clauses  Consolidation  Act,  1845.  See  Ground  Annual, 
Process  II.,  VIII.,  Property,  Public  Health  III.,  Railway  I. 

Lands  Valuation.  See  Valuation  Roll  ;  also  Assessment,  Title  to 
Sue. 

Law  Ag"ent.  See  also  Arbitration,  Bankruptcy  IV.  (c),  Debts 
Recovery  Act  L,  III.,  Election,  Expenses,  Husband  and  Wife 
I.,  Interest,  Process  I.,  Retention,  Right  in  Security. 

I.  Remuneration,  -  page  236 

II.  Other  Questions,  „      238 

I.  Remuneration. 

Account — -Detail  of  charges. — A  law  agent's  account  ought  to  be 
so  stated  as  to  be  capable  of  taxation,  and  an  action  for  a 
slump  sum  for  attendances  as  to  many  matters  during  eight 
years  dismissed.      Grant  v  Alcock,  Gl,  11. 

Account — Consultations  with  client  and  with  counsel  and  Edin- 
burgh agent. — Held  (1)  that  an  agent  was  not  entitled  to 
recover  business  charges  with  reference  to  a  challenge  of 
his  client's  father's  will,  as  forged,  which  his  client  admitted 
to  be  genuine  when  shown  to  him,  and  which  the  agent 
might  have  procured  an  opportunity  for  his  client  inspecting 
before  the  business  charged  for  in  connection  with  the 
challenge  was  done ;  and  (2)  that  a  Sheriff  Court  agent  was 
not  entitled  to  charge  for  the  cost  of  consulting  counsel  and 
agent  in  Edinburgh  without  special  authority  from  his  client 
to  consult  them.  Observations  as  to  the  duties  and  rights 
of  Sheriff  Court  agents  in  relation  to  their  clients  in  the 
conduct  of  litigation.     A  y  B,  13,  55. 

Account — Vouchers  for  outlay. — Held  that  a  shorthand  writer's 
account  and  an  architect's  fees  as  incidental  outlays  in  a 
lawyer's  account  required  no  vouchers.  Eorie  v  Wood, 
16,  320. 

Agreement  to  prosecute  action  on  chance  of  recovering  expenses 
from  opponent — Whether  innominate  and  unusual  contract 
— Evidence  of  agreement — Withdrawal  from  agency 
pendente  lite. — M  and  R  raised  an  action  against  V  for 
payment  of  .£30  4s.  Id.,  the  amount  of  accounts  incurred 
to  M  as  Glasgow  agent  and  to  R  as  Edinburgh  agent  in 
an  action  at  the  instance  of  V.  M  had  through  a  clerk 
agreed  with  V  that  the  action  would  cost  him  nothing,  as  he 
would  rely  on  recovering  his  account  from  the  defenders 
Held  that  such  an  agreement  could  competently  be  proved 
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by  parole  evidence.  Circumstances  in  which  it  w&s  held  that 
such  an  agreement  being  proved,  the  law  agents,  who  had 
not  followed  the  action  to  a  successful  issue,  were  not 
entitled  to  recover  their  accounts.  M'DowalL  die  v 
Vance,  17,  100. 

Cessio— Non-employment  hy  trustee—la.  an  action  by  the  execu- 
tors of  a  law  agent  against  an  accountant,  trustee  in  a  cessio, 
for  expenses  incurred  to  him  as  agent  in  the  cessio,  the 
defender  pleaded  prescription  and  no  employment.  The 
plea  of  prescription  having  been  sustained,  the  pursuers 
referred  the  matter  to  the  defender's  oath.  He  deponed 
in  effect  that  the  deceased  incurred  the  account  on  his  own 
responsibility  and  at  his  own  risk,  and  that  he  (the  defender) 
had  not  given  specific  instructions  to  the  deceased.  Held 
that  the  oath  was  negative  of  the  reference,      ^ogg  &  Ferrie 

V  Tait,  5  Sh.Ct.Rep.  396,  distinguished.    Downie's  Executors 

V  Barr,  8,  54. 

Charging  order— M  &  55  Vict.  cap.  30,  sec.  6.— Circumstances 
in  which  the  law  agent  of  a  defender  was  found  entitled  to 
a  charge  upon  a  fund  preserved  by  him,  under  reservation 
of  the  effect  of  an  arrestment  on  the  same  fund. 
M'Crae  v  M'Crae,  &e.,  15,  254. 

Charging  order — Sequestration  of  client  before  order  applied 
for. — Circumstances  in  which  held  that  a  charging  order 
should  not  be  granted  in  favour  of  a  party's  law  agent  for 
his  extrajudicial  expenses  upon  a  fund  which  passed  to  the 
party's  trustee  in  bankruptcy  before  the  application  for  the 
order  was  lodged.     Polloch  &  Son  v  Crawford,  16,  124. 

Expenses  of  wife's  lawyer. — ^An  action  by  a  law  agent,  who  had 
acted  for  the  defender's  wife  in  an  action  for  aliment  by 
her  against  her  husband,  for  his  account  incurred  on  her 
employment,  dismissed  as  incompetent.  Lang  v  Borland, 
Gl,  200. 

Expenses  to  wife's  agent  in  matrimonial  cause — Compromise. — 
A  law  agent  acting  for  the  poor  sued  a  husband  at  the 
instance  of  his  wife  for  interim  aliment,  after  she  had  been 
admitted  to  the  poor's  roll  on  a  report  that  she  had  a  probable 
ground  for  suing.  The  parties,  before  proof,  compromised 
the  case  by  a  joint  minute,  to  which  the  wife's  agent  was  not 
a  party.  Held  that  the  husband  was  liable  to  him  for  the 
amount  of  his  account  incurred  previous  to  the  settlement. 
Proctor  V  Watson,  3,  377. 

Expenses — Action  for  alim,ent — Settlement. — A  mother  brought 
an  action  against  her  son  for  aliment,  and  obtained  decree 
with  expenses.  The  son  afterwards  settled  the  action  with- 
out the  consent  or  knowledge  of  his  mother's  agent.  Held 
that  the  agent  was  entitled  to  sue  the  son  for  the  amount 
of  his  expenses.     Bohertson  v  Beekie,  8,  231. 

Expenses — Outlays. — Where  an  agent  agreed  to  charge  outlays 
only  if  unsuccessful  in  an  action,  held  that  he  was  entitled 
to  half  the  charges  for  copies  of  the  pleadings.  A  y  B, 
Gl,  3. 
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Fees — Unqualified  agent — Procuratorial  business. — ^A  notary 
public  cannot  enforce  payment  of  procurator's  fees  for  busi- 
ness transacted  in  Court  tbrough  a  clerk  who  is  a  procurator, 
and  the  clerk  is  not  entitled  to  collect  them.     A  v  B,  4,  16. 

Fees — Sequestration — Trustee's  liahiliPy. — Held  that  the  trustee 
on  a  bankrupt's  sequestrated  estates  is,  as  well  as  the  estates, 
liable  in  payment  of  the  agent's  account.     Hogg  ds  Ferrie 

V  Taif,  5,  396. 

Hypothec — Counter  awards  of  expenses. — Held  that  the  agent- 
disburser  of  a  defender  in  an  acti6n  for  breach  of  interdict 
was  entitled  to  decree  in  his  own  name  for  expenses  to 
which  his  client  had  been  found  entitled  in  that  process, 
although  there  was  a  counter  award  of  expenses  against  the 
client  in  the  relative  action  of  interdict,  on  the  ground  that 
the  two  actions  could  not  have  been  conjoined.  Cameron's 
Trustees  v  Matchett  and  Thorn,  6,  134. 

Hypothec — Extrajudicial  expenses. — ^A  law  agent's  hypothec 
covers  claims  made  by  witnesses  cited  by  him  on  behalf  of 
his  client  for  expenses  which  have  been  disallowed  on  taxa- 
tion as  a  charge  against  the  opposite  party  in  the  litigation. 
Buchan  v  Aitkenhead,   Gl,   13. 

II.  Other  Questions. 

Goodwill  of  lawyer's  business. — Question,  whether  there  can  be 
any  goodwill  of  a  professional  man's  business.  Bain  v 
Munro,  1878,  5  R.  415,  considered  and  followed.  Burns, 
Aiken,  &  Go.  v  Beid  and  Others,  G2,  2. 

Implied  power  to  compromise. — Held  that  the  mandate  of  a  law 
agent  practising  in  the  Sheriff  Court  does  not  imply  power 
to  accept  a  tender  mad©  in  an  action.  Weir  v  Stevenson 
and  Others,  1,  161. 

Liability  for  expenses — Fees  of  witnesses  in  criminal  trial. — 
Held  that  an  agent  is  not  responsible  for  witnesses'  fees 
in  criminal  cases.     Mathison  v  Philip,  5,  180. 

Liability  for  outlays  of  cause. — Observations  on  the  obligation 
of  a  procurator  for  the  fees  of  ofKcers  of  Court,  and  particu- 
larly shorthand  writers.     Moodie  v  Adair,  10,  2"33. 

Mandate — Discharge — Payment. — A  law  agent  employed  to  sue 
for  a  debt  is  entitled  to  receive  payment  of  it,  and  his  receipt 
is  a  valid  discharge  to  the  debtor  if  there  be  no  notice  of 
any  restriction  of  his  implied  authority.       Scott's  Hospital 

V  Skinner,  Gl,  1. 

Mutual  duties  of  information  and  inquiry  between  agent  and 
client. — Observations  as  to  duty  of  a  client  to  inform  his 
agent  of  important  steps  taken  by  him  without  the  agent's 
knowledge,  and  the  duty  of  an  agent  on  hearing  of  such  steps 
to  make  full  inquiry  as  to  them.  A  &  B  \  Michel  & 
Co.,  6,  240. 

Negligence — Responsibility  for  investment. — A  law  agent's  re- 
sponsibility for  fault  in  advising  as  to  the  sufficiency  of  the 
security  on  which  his  client's  money  is  lent  arises  from  his 
assuming  the  function   of  "  money  scrivener "  in  addition 
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to  that  of  conveyancer.  Circumstances  in  which  a  law  agent 
was  made  liable  for  his  client's  loss  from  the  deficient  value 
of  the  subjects  over  which  a  loan  was  secured.  Guthrie  v 
A  B,  G2,  487. 

Negligence  or  unshilfulness  of  agent  a  bar  to  remuneration. — Held 
that  a  solicitor  suing  for  his  account  was  not  guilty  of 
"  gross  negligence  and  want  of  professional  skill "  in  failing 
to  aver  "  malice  and  want  of  probable  cause  "  in  an  action 
of  damages  which  was  dismissed  as  irrelevant  for  want  of 
such  averment;  and  decree  granted  for  payment.  A  y  B, 
5,  170. 

Pactum  illicitum — Agreement  with  sheriff-officer  to  procure 
business. — ^A  law  agent  entered  into  an  agreement  with  a 
sherifiE-ofiicer  that  the  latter,  for  a  commission  of  15  per 
cent,  on  the  realised  profits,  should  procure  business  for  him. 
Held  that  the  agreement  was  illegal  as  regards  process 
business,  but  not  as  regards  conveyancing.  Hunter  v 
M'Eibbin,  Gl,  5. 

Personal  interest — Agent  for  superior  and  feuar — Reparation. 
— Where  an  agent  with  a  material  interest  in  a  superiority 
acted  for  a  client,  who  became  the  feuar,  in  the  preparation 
of  a  feu  contract,  but  did  so  at  the  client's  request,  and  there 
was  no  proof  of  misrepresentation,  concealment,  or  erroneous 
advice  in  any  matter  falling  within  the  agent's  duty,  held 
that  there  was  no  liability  for  damages  against  the  agent  in 
respect  either  (1)  of  clauses  regulating  building,  dis- 
advantageous to  the  client,  being  inserted  in  the  feu  contract ; 
or  (2)  a  bond  having  been  left  on  the  feu  in  the  knowledge 
of  the  feuar,  but  with  an  obligation  on  the  borrower  to 
restrict  it  so  as  not  to  embrace  the  feu,  which  was  done 
as  soon  as  the  client  requested  it.  Beatson  v  Strachan, 
14,  131. 

Qualification  in  Small  Debt  Court — Notary  public — Interdict. 
— Held  (rev.  Sheriff-Substitute)  that  a  law  agent  is  not 
entitled  to  interdict  a  notary  public  from  appearing  in  the 
Small  Debt  Court  a®  a  procurator  for  litigants.  Milne  v 
Leslie,  4,  63. 

Retention. — An  executor  who  was  also  the  law  agent  of  the  deceased 
was  called  upon  to  deliver  up  certain  title  deeds  belonging 
to  a  heritable  creditor  of  his  late  client.  Held  that  he  was 
not  entitled  to  retain  these  papers  until  paid  the  fees  for 
drawing  up  an  inventory  of  them.  Matheson's  Trustees  v 
Colville,  G2,  1. 

Retention  of  will. — Question,  whether  in  any  case  the  maker 
of  a  will  is  entitled  to  retain  it  from  the  granter's  executor 
for  payment  of  his  account  for  making  it.  Morrison  v 
Watson,  G2,  502. 

Retention — Waiver — Loan  of  title  deeds. — Held  that,  though  a 
law  agent  who  has  handed  title  deeds  to  another  law  agent 
on  an  obligation  to  return  them  on  demand  is  entitled  to 
have  them  back  without  discussing  the  validity  of  his  claim 
for  a  lien  over  them,  the  legal  representative  of  a  deceased 
law  agent  who  had  so  lent  title  deeds  to  another  law  agent, 
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ihaving  agreed  not  to  enforce  the  borrowing  receipt  until 
Whitsunday,  was  premature  in  raising  an  action  for  delivery 
of  the  title  deeds  prior  to  Whitsunday.  Holmes  v  SPi/rUngs, 
8,  276. 

Retention — Proof  of  employment. — Circumstances  in  which  it  was 
held  that  the  employment  of  a  law  agent  through  the  inter- 
vention of  a  third  party  had  been  proved,  and  that  the  agent 
was  entitled  to  retain  papers  belonging  to  his  client  until 
payment  of  his  business  account.     Roger  v  Gowpa/r,  5,  386. 

Retention  of  titles — Loss  hy  transfer  of  property. — Held  that  a 
law  agent's  lien  covers  only  titles  (1)  which  are  the 
property  of  a  client,  and  (2)  which  at  the  date  of  proponing 
the  lien  are  held  on  behalf  of  that  client.  Held  that  the  lien 
ceases  if,  at  the  date  of  proponing  it,  the  agent  holds  the 
titles  on  behalf  of  another  client.  Garslaw  &  Henderson's 
Sequestration ;  Maclay  dc  Co.'s  Appeal,  11,  42. 

Retention — Modification  of  lien  on  consignation. — Circum- 
stances in  which  held  that  law  agents  claiming  right  to  a 
valuable  document  in  security  of  a  small  and  disputed 
account,  alleged  by  them  to  be  due  to  them,  were  bound  to 
deliver  it  to  the  owner  thereof  on  consignation  of  the  amount 
of  the  account.     Pyfe  v  Weir  &  Robertson,  dsc,   18,  9. 

Sheriff-officer  sending  letter  ashing  payment  of  debt. — Held 
that  the  sending  of  a  letter  by  a  sherifl-ofRcer  to  a  party 
asking  payment  of  a  debt,  intimating  that,  failing  payment 
within  a  certain  time,  legal  measures  would  be  adopted, 
and  signed  by  C  D,  "  sheriff-officer,"  was  not  a  contravention 
of  sec.  2  of  the  Law  Agents  Act.    A  B  \  G  D,  %,  331. 

Lease.  See  also  Assessment,  Contract  III.,  Debts  Recovery  Act, 
FiARS,  Game,  Heritable  oh  Moveable,  Husband  and  Wipe, 
Interdict,  Jurisdiction,  Mine,  Multiplepoinding,  Reparation 
XL,  v.,  Right  in  Security,  Title  to  Sue. 
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Condition  added  by  later  writing,  followed  by  rei  interventus. — 
Held  that  a  condition  not  expressed  in  a  contract  of  lease 
might  be  added  thereto  by  a  subsequent  informal  writing 
followed  by  rei  interventus.     Waterhouse  y  Weir,  12,  84- 
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Consensus  in  idem  placitum — Rei  interventus. — A  landlord  sent 
for  signature  a  missive  of  let  of  a  dwelling-house  for  three 
years  containing  the  words   "  no  sub-letting."     The  tenant 
wrote  offering  to  take  the  house,  but  objecting  to  the  pro- 
hibition  against   sub-letting.      The   landlord   answered  that 
he  would  not   object   to   a   sub-letting   to   a   single   tenant, 
provided  the  tenant  was  respectable.     In  an  action  for  rent 
on    the    contract,    no    possession   having   been   taken,    held 
(rev.   SherifiE-Substitute)   that  t(he  right  to  sub-let  being  a 
common  law  right  of  a  tenant  of  urban  subjects,  the  land- 
lord's qualified  acceptance  did  not  meet  the  tenant's  offer, 
and  that  therefore  there  was  no  concluded  bargain,  and  no 
room  for  the  plea  of  rei  interventus,  and  absolvitor  granted. 
Harrison  v  Kerr,  5,  221. 
Consensus  in  idem  placitum — Continuation  of  lease  for  a  year. — 
A  landlord  and  an  outgoing  tenant  agreed,  previous  to  the 
term  of  removal,  that  the  tenant  should  continue  in  posses- 
sion of  his  farm  for  another  year  "on  the  same  terms  as 
at  present."     Thereafter  the  tenant,  when  requested  to  sign 
an  agreement,  intimated  that  he  would  do  so  only  on  the 
understanding  that  he  should  be  entitled  to  place  wire  netting 
on  a  certain  plantation  fence.     The  landlord,  to  whom  the 
exclusion   of   such  a   right  was   important,   repudiated  this 
understanding    as  contrary  to  one  of  the  existing  terms  of 
the  tenancy,  and  resiled  from  the  agreement.     Held  in  an 
action  of  ejection  (1)  that  under  the  existing  terms  of  the 
tenant's  tenancy  he  was  restrained  from  putting  up  such 
netting;  and  (2)  that  the  parties  being  at  variance  on  the 
point  whether  such  restraint  was  to  continue,  there  had  been 
no    consensus    in    idem    placitum,    and    decree    of    ejection 
accordingly  granted.     Brummond  v  Turner.  6,  229. 
Consensus — Missives  incomplete. — Circumstances   in  which   held 
{rev.  Sheriff-Substitute)  that  a  lease  of  a  farm  for  fifteen 
years  from  Whitsunday,  1 884,  had  been  constituted.     Watson 
V  Sinclair,  9,  203. 
Consensus — Locus     poenitentiiE — Failure     to     mahe    alterations 
agreed    on. — Circumstances    in    which    a    landlord,    having 
unduly  delayed  to  carry  out  alterations  agreed  on,  and  the 
lease  having  been  thrown  up  by  the  lessee,  who  never  took 
possession,   held  that  the  lessee  was  justified  in  doing  so. 
Glen,  &c.  V  Steele,  12,  19. 
Consensus— ^Locus    poenitentise — Order    to    fire    and    air. — The 
defender  offered  to  lease  a  house  from  the  factors,  but  they 
reserved  right  to  make  inquiries  as  to  her  respectability. 
They  made  inquiries,  and,  being  satisfied,  wrote  to  the  pur- 
suer to  that  effect.      Two  days  after,  the  defender  repudiated 
the  lease.       Held  that  there  was  a  binding  lease  which  the 
defender  could  not  repudiate,  and  the  defender  ordered  to 
plenish  the  house,  and  also  to  keep  proper  fires  lit  in  it  and 
to  air  it  so  as  to  prevent  deterioration  from  dampness.    Cald- 
well, <Ssc.  V  Tuile,  13,  66. 
Consensus^PoMewion  on  unfulfilled  condition  of  being  accepted 
by   landlord.— A.   recorded  long   lease   of   a  mill,    &c.,   was 

17  ' 
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assigned  by  the  tenant  to  the  pursuers.  He  had  previously 
sub-let  the  premises  to  J,  whose  trustee  in  bankruptcy  there- 
after sold  J's  assets  at  the  mill  to  the  defender  conditionally 
on  the  defender's  being  accepted  by  the  proprietor  as  tenant. 
The  defender  possessed  for  a  time  with  the  pursuers'  know- 
ledge, but  without  their  formal  acceptance,  and  he  ultimately 
abandoned  the  premises.  In  an  action  for  implement  of  the 
lease,  held  that  the  pursuers  had  a  title  to  sue,  but  that  there 
was  no  contract  of  lease  between  the  pursuers  and  the 
defender,  and  that  therefore  the  pursuers  had  stated  no 
relevant  case.       Wilson,  &c.  v  Gray,  20,  189. 

Custody  of  lease. — Circumstances  in  which  it  was  held  that  the 
tenant  had  right  to  keep  the  principal  lease,  and  the  pro- 
prietor had  no  more  than  right  to  exhibition  of  it.  Sewell 
V  Brand,  12,  213. 

Duration — Missives  silent  as  to  period — Rei  interventus. — 
Circumstances  in  which  held  (rev.  Sherifi-Substitute)  that 
missives  of  lea^e,  although  they  did  not  express  any  period  of 
endurance,  were,  when  followed  by  rei  interventus,  sufficient 
to  constitute  a  lease  for  nineteen  years.  Burnett  v  Donald, 
2,  266. 

Duration — Fowr  years'  course. — Held  that  an  agreement  for  "  a 
course  of  cropping  for  four  year®,  commencing  with  crop 
1884,"  was  a.  lease  for  more  than  one  year.  M'Kenzie  v 
Buchan,  5,  40. 

Stall  in  livery  stable — Arrestment. — Held  that  where  the  pro- 
prietor of  a  stable  had  let  the  stalls  therein  to  a  number  of 
people,  each  of  whom  had  a  key,  an  arrestment  in  his  hands 
did  not  attach  a  horse  or  any  other  articles  put  into  a  stall 
by  the  party  to  whom  it  was  let.  Burns  v  M'Dougal  li; 
Co.,  dkc.,  13,  232. 

Tacit  relocation  of  yearly  tenancy.^ — Circumstances  in  which 
held  proved  that  an  informal  agreement  to  excamb  two 
portions  of  ground  had  long  ago  been  entered  into  and  acted 
upon,  and  that  the  representatives  of  the  original  parties 
now  occupied,  with  regard  to  one  of  tlie  portions,  the  relative 
positions  of  landlord  and  tenant  under  a  yearly  lease  renewed 
by  tacit  relocation.     Dulie  of  Hamilton  v  Smith,  .9,  336. 

Tacit  relocation — Interruption  of  yearly  tenancy  by  new  agree- 
ment for  six  months — Period  of  renewal. — Circumstances 
in  which  held  that  a  new  agreement  was  constituted  altering 
a  tenancy  from  a  yearly  to  a  half-yearly  one.  Held  that 
tacit  relocation  in  the  case  of  a  lease  for  six  months  renews 
the  lease  for  the  like  period.    Hunter  v  Peebles,  10,  269. 

Tacit  relocation — Yearly  tach  of  grazings — Singular  successor. — 
Tacit  relocation  may  operate  to  renew  a  yearly  tack  of 
grazings,  notwithstanding  the  recognised  exception  to  the 
law  of  relocation  in  the  case  of  grass  enclosures  or  pasture 
lands  held  by  the  ordinary  tenure  for  the  season  or  year 
only.  Grazings  of  an  orchard  were  let  for  one  year  from 
Martinmas,  the  missive  declaring  that  the  let  might  be  con- 
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tinued  longer  if  mutually  found  suitable.  The  let  continued 
another  three  years  without  any  new  arrangement,  and  the 
lessors  annually  entered  the  lessee  in  the  valuation  roll  as 
tenant.  The  lessors  were  trustees,  holding  the  land  during 
a  liferent,  upon  the  expiry  of  which  the  lands  were  destined 
to  a  fiar.  The  liferenter  died  before  the  expiry  of  the 
fourth  year  of  the  let,  but  no  warning  was  given  to  the 
lessee  to  remove.  In  the  following  year  the  lessee  removed 
leaves  from  the  grass  in  spring  and  put  cows  on  the  grazing 
in  early  summer,  as  in  former  years,  but  was  dispossessed 
shortly  before  Whitsunday  by  a  singular  successor,  who 
acquired  the  property  from  the  fiar.  Held  that  the  let  had 
been  renewed  by  tacit  relocation,  and  that  the  lessee  was 
entitled  to  damages  against  the  singular  successor.  Taylor 
V  Norie-Miller,  dsc,  18,  104. 

Title  to  let — Heir  in  heritage — Bona  fide  administration  of 
estate. — When  the  heir  to  an  estate  in  land  had  disappeared 
and  had  been  held  by  the  Couo-t  to  be  presumed  to  be  dead, 
and  the  next  heir  had,  without  infeftment,  entered  into 
possession  and  management  of  the  estate,  held,  that  the  heir 
in  possession  had  a  sufficient  title  to  grant  a  lease  of  a  farm, 
binding  on  the  absent  heir,  who  subsequently  turned  up,  and 
that  the  lease  was  binding  as  an  act  of  ordinary  administra- 
tion.      Dickson  V  Rutherford,  13,  349. 

Verbal  lease — Unstamped  missives  of  lease. — Held  that  a  land- 
lord suing  for  rent  having  proved  a  yearly  lease  by  parole, 
missives  produced  by  him  when  called  for  by  the  defender 
were  not  required,  and  his  claim  was  not  affected  by  the 
want  of  stamps  thereon.  Stdbbs  v  Meneely  and  Wilson, 
2,  318. 

Verbal  lease — Possession — Singular  successor — Reference  to 
lessor's  oath. — Circumstances  in  which  held  that  a  verbal  let 
of  urban  subjects  for  a  year,  not  begun  at  the  time  of  the 
action,  followed  by  rei  interventus,  was  not  binding  upon  a 
singular  successor  of  the  lessor,  as  no  possession  had 
followed  ;  and  that  the  bargain  could  not  be  referred  to  the 
oath  of  the  lessor — the  singular  successor,  and  not  the  lessor, 
being  a  party  to  the  action.  Opinion  that  writ,  followed 
by.  possession  on  the  tenant's  part,  is  the  only  defence  against 
a  singular  successor  in  the  property.  May  v  Simpson, 
15,  220. 

II.  Sub-Lease. 

Sub-ledse — Action  against  sub-tenant. — Held  that  a  landlord  has 
no  direct  action  against  a  sub-tenant  for  payment  of  rent, 
even  when  it  takes  the  form  of  a  sequestration,  there  being 
no  privity  of  contract  between  them.  MacLachlan  v 
Sinclair  tfe  Co.,  13,  362. 

Sub-lease — Hypothec. — Held  that  a  tenant  who  sub-let  or  assigned 
the  possession  of  his  ground  had  no  hypothec  for  the  surplus 
rent  or  grassum  payable  to  him  by  the  sub-tenant.  Scott 
y  Anderson,  Gl,  305, 
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Sub-lease — Parole  proof  of  landlord's  acquiescence — Ejection. — 
Circumstances  in  which,  in  an  action  to  eject  a  sub-tenant 
under  a  lease  requiring  the  landlord's  "  consent  in  writing  " 
to  sub-letting,  parole  proof  of  acquiescence  on  the  landlord's 
part  allowed,  and  intimation  to  principal  tenant  ordered. 
M orison  Y  Grant,  II,  201. 

Sub-letting — Urban  lease. — A  yearly  tenant  in  an  urban  lease  has 
power  to  sub-let.     Murray  v  M' Bobbie,  Gl,  278. 

IIL  Possession,  Use,  and  Warranty  of  Subject,  and  Relative 
Remedies— (a)  Landlord's  Obligations,  &e. 

Exclusive  possession — Limited  use — Seizure  of  effects  on  subjects. 
— Where  harbour  trustees  let  to  a  curer,  solely  for  curing 
herrings  and  placing  curing  utensils  there,  part  of  a  harbour, 
reserving  to  them  to  use  it  for  harbour  purposes,  held  that 
the  ourer  had  not  such  exclusive  possession  as  prevented 
the  trustees  from  seizing  his  effects  for  payment  of  his 
harbour  rates  under  the  Harbour  Clauses  Act,  1847.  Mair 
V  Peterhead  Harbour  Trustees,  1,  148. 

Failure  to  give  entry — Landlord's  liability  for  failure  caused 
by  third  party. — A  landlord  let  a  shop  to  B  with  entry  at 
Whitsunday,  but,  owing  to  legal  delays  in  ejecting  the  sitting 
tenant,  did  not  get  the  shop  empty  till  October.  Held 
that  his  obligation  to  give  entry  was  absolute,  and  that  he 
was  liable  to  repay  to  B  the  rent  he  had  received  from 
him  in  advance,  and  to  pay  him  damages  for  the  breach  of 
contract,  having  a  right  of  relief  against  the  sitting  tenant. 
Brucciani  v  Maclachlan,   12,   220. 

Fixtures — Tenant's  counter  and  fittings  in  an  office. — Where  a 
tenant  of  premises  in  which  there  were  a  counter  and  fittings 
belonging  to  him  sub-let  them  as  an  office,  without  any  refer- 
ence to  these  articles,  held  that  the  counter  and  fittings  in 
the  office  were  tenant's  fittings,  and  were  not  included  in  the 
let  of  the  premises  as  an  office  without  proof  of  a  custom  or 
practice  to  the  contrary.      M'Leod  v  Hamilton,  13,  261. 

Specific  performance — Enforcing  delivery  of  subject. — It  is  com- 
petent for  the  Sheriff  to  order  specific  performance  by  the 
landlord  of  a  contract  of  lease.  Opinion  that,  failing  his 
giving  possession,  it  is  competent  to  grant  warrant  to  officers 
to  break  open  the  doors  and  put  the  tenant  in  possession. 
Millat  V  Marshall,  G2,  226. 

Use  of  subjects — Damp  premises — Renunciation — Reparation. — 
Held  that  a  tenant  was  entitled  to  renounce  the  lease  of  a 
shop  in  respect  of  damp,  and  that  the  landlord  was  liable 
in  damages  for  deterioration  of  goods,  &c.,  resulting  from  the 
damp.     Cathcart  Railway  Co.  v  M'Laehlan,  3,  219. 

Use  of  subjects — Damp  house — Reparation. — Held  that  a  tenant 
is  entitled  to  have  a  habitable  house  to  live  in  during  his 
occupancy,  and  that  the  landlord  is  liable  in  damages  if 
any  injury  results  from  the  house  being  left  after  notice  in 
an  insanitary  condition.     Golquhoun  v  Scott^  4,  389, 
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Use  of  subjects — Damp  house — Tempwary  flooding — Culpa  of 
landlord. — Circumstances  in  which  held  that  a  tenant  had 
failed  to  prove  culpa  on  the  part  of  his  landlord  where 
dampness  in  a  dwelling-house  was  caused  by  a  temporary 
choking  of  a  drain,  and  not  by  faulty  construction.  Ferguson 
V  Alla,n,  15,  334. 

Use  of  suJjjects — Damage  by  rats — Reparation. — In  order  to 
sustain  a  claim  by  a  tenant  for  damage  by  rats,  there  must 
be  failure  on  the  part  of  the  landlord  in  putting  the  premises 
into  repair  after  due  notice.     Crooks  v  M'Gulloch,  3,  276. 

Use  of  subjects — Damage  from  rats — Repa/ration. — Circum- 
stances in  which  compensation  was  given  for  damage  done 
by  rats  to  grocer's  stock,  the  landlord  having  failed  to  put 
down  the  rate  after  due  notice  had  been  given,  but  damages 
on  account  of  loss  of  and  injury  to  trade,  depreciation  or  loss  in 
value  of  fittings,  and  general  trouble  and  annoyance  caused, 
refused.     St.  George  Co-operative  Society  v  Stewart,  9,  86. 

Use  of  subjects — Damage  by  overflow  of  water — Order  to  repair 
defective  apparatus. — Where  water  had  flowed  from  an  upper 
fiat  through  the  fa.ult  of  the  defender's  tenants,  and  damaged 
the  property  beneath — the  water  apparatus  being  sufficient 
and  in  good  order — in  a  petition  to  ordain  the  proprietor 
of  the  upper  flat  to  repair  the  water  apparatus  in  his  fiat, 
the  defender  was'  assoilzied.    Langwill  v  Mackay,  1,  122. 

Use  of  subjects — Damage  to  health  through  alleged  taint  in 
water  supply — Reparation. — ^A  tenant  complained  that, 
owing  to  a  defective  arrangement  for  supplying  water  to  his 
house,  sewer  gas  had  found  its  way  into  the  water,  causing 
illnese  in  his  family.  Held  that,  in  respect  the  apparatus 
for  the  water  supply  was  reasonably  sufficient,  and  it  had 
not  been  allowed  to  fall  into  disrepa,ir,  the  landlord  was  not 
liable  in  damages  for  any  illness  that  had  occurred.  Hogg 
V  Aitken,  7,  192. 

Use  of  subjects — Defective  drains — Obligation  to  apply  smoke 
test — Reparation. — A  landlord,  on  complaint  being  made  by 
hie  urban  tenant,  had  the  drains  of  his  house  examined  and 
certain  repairs  made,  but  did  not  have  them  tested  by  the 
smoke  test.  Some  time  afterwards  fever  broke  out  in  the 
tenant's  family,  and  on  inspection  and  testing  by  the 
sanitary  authorities  the  drains  were  found  to  be  still  defec- 
tive. The  landlord  was  held  liable  in  damages  because  he 
had  omitted  to  have  the  drains  tested.  Ferguson  v  Gourlay, 
3,  255  5  G2,  283. 

Use  of  subjects — Defective  drains — Reparation. — Circumstances 
in  which  illness  was  held  attributable  to  defective  drainage. 
Taylor  v  Nimmo,  4,  224. 

Use  of  subjects — Defective  drains — Reparation. — Held  that  the 
tenant  of  a  house  rented  at  £50  per  annum  was  entitled  to 
a  deduction  of  £16  from  his  rent  in  respect  that  he  had 
been  obliged  to  remove  himself  and  his  family  from  the 
house  in  consequence  of  the  bad.  state  of  the  drains,  and 


246  DIGEST  OF  CASES. 

Lease:   Possession,  Use,  and  Warranty  of  Subject,  and  Relative 
Remedies— Landlord's  Obligations,  &e.—contimied. 

that  he  had  paid  that  sum  as  rent  for  a  furnished  house  for 
one  month,  during  part  of  which  time  the  drains  of  his  own 
house  were  under  repair.  Welsh,  Walker,  ds  Macpherson  v 
Sowter,  6,  130. 
Use  of  subjects — Defective  drcdns — Separation. — Circumstances 
in  which  a  landlord  held  not  liable  in  damages  for  iUness 
said  to  have  been  caused  by  defective  drainage.  Opinion 
that,  if  a  landlord  compelled  his  tenant  to  stay  in  an 
insanitary  house  by  threatening  to  sequestrate  and  carry 
back  his  furniture  if  he  remov&d,  the  doctrine  of  law  laid 
down  in  Munn  v  Henderson,  that  the  tenant  by  remaining 
took  the  risk  of  illness,  would  not  apply.  Morrison  v 
Patterson,  6,  332. 

Use  of  siibjects — Defective  drains — Reparation. — Held  that  a 
tenant  was  entitled  to  damages  in  consequence  of  his  having 
to  remove  in  respect  of  the  dwelling-house  being  insufficiently 
drained,  but  was  not  entitled  to  damages  for  the  death  of  a 
child  from  illness  contracted  in  the  house  before  any  com- 
plaint was  made  to  the  landlord.  Circumstances  in  which 
damages  held  equal  to  the  amount  of  rent  due.  Stewart  v 
Smelliet,  7,  336. 

Use  of  svijects — Defective  drains — Separation. — Held  that  a 
landlord  who,  through  his  factor,  was  warned  by  the  tenant 
of  the  existence  of  bad  smells  in  the  dwelling-house  occupied 
by  the  tenant,  and  who  failed  to  get  the  cause  of  these  dis- 
covered and  remedied,  was  liable  in  compensation  for  direct 
loss  the  tenant  had  suffered  through  such  failure.  Finlay  v 
Thomas,  8,  113. 

Use  of  subjects — Defective  drains — I'ersonal  liability  of  trustees 
proprietors. — An  action  having  been  raised  by  a  tenant 
against  his  landlords,  who  were  trustees,  directed  against 
them  as  trustees  and  as  individuals,  and  claiming  damages 
for  loss  he  had  sustained  by  their  having  allowed  his 
drains  to  remain  insanitary,  the  conclusion  against  the  indivi- 
duals was  dismissed;  but  after  proof  the  trust  was  found 
liable  in  damages.    Sinclair  v  Fullerton's  Trustees,  10,  256. 

Use  of  subjects — Defective  farm  buildings — Retervtion. — Circum- 
stances in  which  held  that,  on  account  of  a  barn  and  byre 
not  being  repaired  and  re-roofed  in  the  year  of  entry  in  terms 
of  the  lease,  the  tenant  was  entitled  to  damages,  and  to  set 
tliem  off  against  rent  due  by  him  seven  years  later.  Watson 
V  Sinclair,  9,  203. 

Use  of  subjects — Defective  roof — Reparation. — A  gutter  in  the 
middle  of  a  valley  or  double  roof  was  terminated  by  a 
skew  or  blocking  course,  through  which  a  conductor  pipe 
was  parsed  to  carry  off  rain  water  from  the  gutter.  The 
skew  was  higher  than  the  sides  of  the  gutter,  and  the  pipe 
having  been  choked  up,  the  water  rose  above  the  level  of  the 
gutter  lead  and  passed  through  the  roof,  damaging  the 
tenant's  goods.  Held  that  the  landlord  was  liable  to  make 
good  the  damage,  in  respect  that  the  skew  was  too  high. 
Wilson,  Guthrie,  ds  Co.  v  Wright,  8,  51;   G2,  286. 
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Use     of     suhjects—Defective    roof— Reparation.— k     tenant     is 
entitled  to  be  secured  in  possession  of  the  subjects  he  occu- 
pies, and   if   the   landlord,  in   the   repair   of   the   property, 
either  by  himself  or  by  the  contractor  whom  he  has  em- 
ployed to  carry  out  the  repairs,  does  not  efiectively  protect 
the  tenant,  he,  as  well  as  the  contractor,  will  be  liable  in 
damages.       Craig  y  Watson,  &c.,  11,  332. 
Use  of  subjects— Fall  of  ceiling  in  house— Beparation.—Held 
that  the  proprietors  of  a  house  were  liable  for  an  accident 
occasioned  by  the  falling  of  a  ceiling,  the  defective  condition 
of  which  had  been  notified  to  their  factor.    Lawless  v  Glasgow 
Police  Commissioners,  8,  195. 

Use  of  subjects — Fall  of  ceiling — Separatum. — Held  that  the 
landlord  of  a  tenement,  who  was  also  the  builder,  was  liable 
for  damage  caused  to  a  tenant's  furniture  by  the  fall  of 
plaster  from  a  ceiling  which  had  been  defectively  con- 
structed.      Crawford  v  Woodrow,   13,   189. 

Use  of  subjects — Farm — Abstraction  of  water. — Terms  of  a  sub- 
lease of  a  farm  by  mineral  lessees  who  were  also  tenants 
of  the  surface,  which  were  held  to  exclude  any  claim  by  the 
sub-tenant  for  loss  by  abstraction  of  water  by  the  mineral 
workings.     Lochore  Coal  Co.  v  Paton,  G2,  290. 

Use  of  subjects — Flooding  of  house — Liability  of  landloi'd. — 
Circumstances  in  which  it  was  held  that  a  landlord  was  not 
liable  for  damages  sustained  by  a  tenant  through  the  over- 
flow of  water  from  a  bath  in  the  tenement  above,  of  which 
the  landlord  was  proprietor.       Millar  v  Millar,   13,  263. 

Use  of  subjects — Game — "  Pinning  "  fields. — A  landlord  is  not 
entitled  to  "  pin "  fields  let  to  an  agricultural  tenant  for 
the  purpose  of  preventing  poachers  from  netting,  in  respect 
that  "  pinning "  would  interfere  with  the  tenant's  use  of 
the  land.     Wood  v  M'Ritchie,  G2,  263. 

Use  of  subjects — House  not  habitable — Tenant's  entry. — Held 
that,  if  a  house  which  has  been  let  is  not  habitable,  in  a 
reasonable  sense,  at  the  time  of  entry,  or  if  it  is  not  in  the 
condition  that  the  tenant  was  entitled  to  expect  and  insist 
on,  as  by  non-completion  of  stipulated  repairs,  the  tenant 
will  not  be  bound  to  enter.  Circumstances  in  which  house 
held  out  of  proper  condition.     Forbes  v  M'Intyre,  1,  379. 

Use  of  subjects — House  uninhabitable  from  hugs — Tenant's 
obligation  to  enter  or  pay  rent. — Held  that,  when  at  the  term 
of  entry  a  house  was  found  to  be  infested  with  bugs  to  such 
an  extent  that  its  occupancy  would  render  the  life  of  the 
tenant  substantially  uncomfortable,  it  was  uninhabitable, 
and  the  tenant  was  not  bound  to  take  possession  or  pay 
rent.       Buchanan  v  Muir,  16,  165. 

Use  of  subjects — Insanitary  house  infested  by  rats — Option  to 
abandon — Reparation. — In  an  action  by  a  tenant  against  a 
landlord  for  damages  for  forced  removal  and  for  illnesses 
in  the  family  caused  by  bad  smells  in  the  house  occupied  by 
the  tenant,  arising  either  through  dead  rats  or  the  insani- 
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tary  condition  of  the  house,  held  that  there  must  be  specilic 
averments  of  culpa  or  negligence  or  failure  of  duty  on  the 
part  of  the  landlord  to  warrant  a  proof,  and  in  the  absence 
of  such  averments  case  dismissed.  Opinion  (following 
Henderson  v  Munn,  13  R.  859)  that  a  tenant  is  not  entitled 
to  claim  damages  for  illnesses  caused  by  an  insanitary  house 
when  the  occupation  is  continued  in  the  face  of  reasonable 
grounds  for  believing  that  the  house  is  insanitary.  The 
remedy  is  to  leave  the  house.       Dunn  v  Stewart,  12,  290. 

Use  of  subjects- — ■Obligation  to  light  common  stair. — ^At  common 
law  there  is  no  obligation  on  the  owner  of  house  property  to 
light  during  any  hours  of  night  the  stairs,  or  other  accesses 
used  by  his  tenants.  An  owner  of  house  property  in 
Greenock,  who  has  not  been  served  by  the  Board  of  Police 
with  an  order  to  light  a  common  stair  in  terms  of  the 
Greenock  Police  Act,  1877,  is  not  under  any  obligation  to 
his  tenants  to  do  so.       M'Dougall  v  Gray,  11,  69. 

Use  of  subjects — Operations  on  mutual  wall — Liability  of  land- 
lord for  act  of  third  party. — Held  that  a  landlord  was  liable 
for  the  loss  sustained  by  a  tenant  through  the  act  of  a 
neighbouring  proprietor  in  carrying  up  the  vents  in  a 
mutual  wall  between  his  property  and  that  of  the  landlord 
of  the  subjects  let  to  the  tenant.  Lusk,  <Sec.  v  Todd, 
13,  265. 

Use  of  subjects — Partial  eviction  in  consequence  of  legislation — 
Rights  of  parties  inter  se. — Where  a  tenant  was  interdicted 
under  the  Public  Health  Act  from  using  the  byre  on  his 
holding  (the  most  profitable  part  of  the  subjects),  and  the 
landlord  refused  either  to  build  a  new  one  or  to  convert  other 
existing  buildings  into  a  byre,  held  that  the  tenant  was 
entitled  to  renounce  the  lease,  and  to  recover  damages  from 
the  landlord  in  respect  of  the  eviction  and  of  the  landlord's 
having  used  sequestration  for  the  full  rent  after  the  tenant 
had  been  deprived  of  a  material  part  of  the  subject  let. 
Observations  on  the  mutual  rights  of  parties  when  deprived 
of  part  of  the  subjects  of  lease  by  the  operation  of  statute. 
Bebecca  v  Corbels  Trustees,  3,  161. 

Use  of  subjects — Pollution  of  farm,  land — Responsibility  of  land- 
lord for  pollution  by  his  feuars — Abatement  of  rent. — 
A  lessor  under  powers  contained  in  a  lease  of  a  farm  resumed 
a  part  of  the  lands  and  feued  it  for  the  erection  of  dwelling- 
houses  by  feu  contracts  providing  that  the  feuars  were  to 
make  sewers  as  he  should  prescribe,  but  he  failed  to  prescribe 
how  the  sewers  were  to  be  made,  and  refused  permission  to 
have  them  made  through  the  farm,  which  was  the  natural 
outlet.  The  sewage  in.  consequence  ilowed  over  a  portion  of 
the  farm,  which  became  unfit  for  cropping,  and  the  lessee 
being  prohibited  by  the  local  authority  from  grazing  his 
milk  cows  on  it,  was  deprived  of  the  use  of  it,  and  claimed 
an  abatement  from  his  rent.  Held  that  the  lessor  was 
responsible  for  the  pollution,  and  that  the  lessee  was  entitled 
to  abatement.    Hair  v  Lang,  4,  113. 
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Use  of  subjects — Untenantable  house—Liability  of  landlord  to 
maintain  house  damaged  by  operations  of  railway 
company. — In  an  action  for  rent  of  a  dwelling-house  it  was 
proved  that  the  tenant  had  been  obliged  to  remove  in 
consequence  of  a  railway  company's  operations  in  construct- 
ing their  line,  which  had  wrecked  the  house.  Held  that 
this  condition  of  the  subjects  did  not  arise  from  any  of  the 
causes  which  would  relieve  the  landlord  of  his  obligation 
to  maintain  them  in  tenantable  condition,  and  that  the 
tenant  was  not  liable  for  the  rent  of  the  term  during  which 
he  removed.  Stewart,  &c.  v  Smith,  12,  336. 
Use  of  subject — Upkeep  of  fences. — An  agricultural  lease 
stipulated  that  the  tenant  should  accept  the  fences  and 
hedges  as  in  sufficient  repair  and  maintain  them  during  its 
currency,  but  the  landlord  was  by  another  provision  entitled, 
if  he  chose,  to  clean  and  prune  the  hedges  himself,  and 
charge  the  tenant  with  one-half  of  the  cost.  It  was  proved 
that  during  a  long  course  of  years  the  landlord  had  exercised 
this  option,  and  had  not  given  any  notice  to  the  tenant  that 
he  was  to  cease  doing  so.  Held  that  on  the  hedges  getting  into 
a  state  of  disrepair  the  landlord  wa«  responsible  for  damage 
sustained  by  the  tenant  in  consequence.  Gardiner  v  Graeme, 
5,   192. 

Warrandice — Damage  by  rats — Ineffective  remedial  measures. 
— Held  that,  as  a  lease  of  a  house  implies  a  warrandice  on 
the  landlord's  part  that  the  premises  are  and  will  be  kept 
reasonably  fit  for  habitation,  and  a  breach  of  this 
warrandice  entitles  to  damages,  a  tenant  who  suffered  injury 
from  numerous  rats  in  her  house  was  entitled  to  compen- 
sation, although  the  landlord  sent  tradesmen  to  take  such 
measures  as  they  thought  best  to  exclude  the  rats,  which 
measures  proved  ineffectual.     Todd  v  Valentine,  17,  90. 

Warrandice — Landlord's  liability  for  consenting  to  invasion  of 
tenant's  possession — Separation. — A  yearly  tenant  raised, 
against  his  landlords  only,  an  action  for  declarator  of  his 
tenancy,  for  removal  of  an  encroachment  (consented  to  by 
the  landlords)  constructed  by  a  co-tenant,  and  for  damages 
in  respect  of  the  encroachment.  Held  that  the  pursuer  was 
entitled  to  damages  against  the  landlords,  but  that  in  the 
circumstances  the  declarator  was  unnecessary,  and  he  could 
not  insist  upon  the  removal,  damages  being  a  sufficient 
remedy.    Martin  v  Miller's  Trustees,  10,  189. 

Warrandice — Latent  defect  in  subject  let — Fall  of  ceiling — 
Separation. — A  tenant,  who  had  occupied  a  house  for  two 
years,  was  hurt  while  sitting  at  his  fireside  by  the  fall  of 
part  of  the  ceiling  without  warning  or  any  apparent  cause. 
Held  that,  in  the  circumstances,  there  was  no  proof  of  fault 
on  the  part  of  the  landlord,  and  no  warrandice  against  latent 
defects,  such  as  to  entitle  the  tenant  to  damages.  Harbison 
V  Bobh,  Gl,  287. 

Warrandice — LaUnt  defect  in  subject  let — Fall  of  ceiling — 
Eeparatio/i. — Where     the     tenant     of     a     dwelling-house 
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sustained  loss  through,  the  fall,  without  warning,  of  part  of 
the  ceiling,  held  that  his  claim  did  not  come  under  the 
landlord's  warrandice,  and  that  he  had  not  proved  fault  on 
the  landlord's  part,  and  therefore  could  not  recover. 
M'Glynn  v  Glasgow  District  Subway  Co.,  17,  95. 

Warrandice — Misrepresentation — Lease  of  grouse  shooting — 
Renunciation. — Held  that,  where  shootings  had  been  repre- 
sented to  be  well  stocked  and  a  probable  bag  of  sixty  brace 
stated  in  the  advertisement,  the  tenants  were  entitled  to 
renounce  their  lease  of  them  and  to  obtain  repayment  of 
the  rent  and  expenses  after  a  trial  had  shown  that  the  repre- 
sentations were  false.    Belfrage  v  Fletcher,  9,  81. 

Warrandice — Sterility — Public-house — Loss  of  licence — Aban- 
donment.— A  shop  was  let  for  a  term  of  years  to  be  occupied 
as  a  licensed  public-house  for  the  sale  therein  of  excisable 
liquors,  with  warrandice  of  possession  for  that  purpose. 
The  tenant  died,  and  a  transfer  of  the  licence  was  refused, 
as  the  magistrates  thought  it  was  a  favourable  opportunity 
for  reducing  the  number  of  licences.  The  tenant's  repre- 
sentatives abandoned  possession  at  the  next  Whitsunday. 
In  an  action  for  the  stipulated  rent  of  the  half  year  following 
that  Whitsunday,  held  that  they  were  not  liable,  in  respect 
that  the  subjects  of  lease  were  no  longer  available  for  the 
intended  purpose,  and,  moreover,  the  lease  specially 
warranted  them  for  that  purpose.  Anderson,  t&c.  v 
C alder,  (be,   II,  303. 

Warrandice — Sterility — Public-house — Loss  of  licence. — A  shop 
was  let  for  a  number  of  years  under  written  leases  and 
latterly  verbally,  and  used  as  a  licensed  public-house.  The 
rent  was  much  in  excess  of  what  could  be  got  for  the  shop 
unlicensed.  The  withdrawal  of  the  licence  being  feared,  the 
landlord's  law  agent  appeared  in  support  of  the  application 
for  a  licence  and  in  an  appeal  against  the  refusal  of  it.  The 
licence  was  refused  and  the  tenants  gave  up  possession  of 
the  shop.  Held  (rev.  SheriS-Substitute)  that,  the  shop 
having  been  let.  as  a.  public-house,  the  tenants  were  not 
liable  for  the  rent  after  the  termination  of  the  licence. 
Harvie's  Trustees  v  Aylmer's  Trustees,  19,  197. 

III.  Possession,  Use,  and  Warranty  of  Subjects,  and  Relative 
Remedies— (b)  Tenant's  Obligations,  &e. 

Possession — Obligation  on  tenant  to  possess — Damages. — A  tenant 
of  urban  subjects  having,  without  his  landlord's  consent, 
ceased  to  possess  them  for  several  months,  they  were  damaged 
by  street  boys  who  entered  into  them.  Held  that  the 
tenant  was  liable  to  the  landlord  for  the  damage  so  caused. 
Bell  V  Greer,  8,  215. 

Use  of  subjects — Damage  by  rats — Separation. — Circumstances 
in  which  held  (rev.  Sheriff-Substitute)  that  a- tenant  hastily 
leaving  the  premises  and  claiming  damages  for  injury  done 
to  his  stock  by  rats  had  no  claim  for  said  damage  against 
his  landlord,  who  had  taken  proper  measures  to  exterminate 
the  rats.     Ward  v  Glasgow  Magistrates,  4,  19  and  292. 
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Use  of  subjects — Damage  by  rats — Liability  of  landlord — 
Tenant's  duty. — Held  that  the  landlord  of  a  shop  let  to  a 
baker  was  not  liable  in  damages  to  his  tenant  in  respect  of 
damage  done  by  rats  to  the  tenant's  stock,  the  landlord 
having,  when  called  on,  executed  aU  such  repairs  as  were 
suggested  by  the  tenant  or  seemed  requisite,  and  the  tenant 
not  having  bestirred  himself  to  find  whence  the  rats  came. 
Houston  V  Woodrow,  6,   126. 

Use  of  subjects — Datnp  ■premises — Right  to  flit  between  terms — 
Onus  of  proof. — Held  that  the  onus  of  establishing  a  right  to 
remove  from  a  house  between  terms  on  account  of  its  being 
uninhabitable  lies  upon  the  tenant;  that  the  tenant  is 
bound  to  give  the  landlord  reasonable  opportunity  of 
remedying  defects,  if  these  defects  are  readily  capable  of 
being  remedied ;  and  that,  in  the  circumstances,  the  onus 
upon  the  tenant  had  not  been  discharged.  Cuthbertson's 
Trustees  v  Turner,  3,  446. 

Use  of  subjects — Defective  drains — Abandonment  of  possession — 
Liability  for  rent. — Held  that,  where  a  house  is  in  such  an 
insanitary  condition  as  to  be  dangerous  to  health,  the 
tenant  may  leave  it  without  being  liable  for  payment  of 
rent  for  the  current  half  year.     Allison  v  Tosh,  4,  337. 

Use  of  subjects — Excess  of  game — Damages. — In  an  action  at 
the  instance  of  an  agricultural  tenant  against  his  landlord 
for  damage  to  crops  by  the  ravages  of  hares  and  rabbits, 
circumstances  in  which  held  that,  in  view  of  the  terms  of 
the  lease,  the  tenant  could  not  recover  dajnages,  unless  on 
proof  (which  was  not  forthcoming)  of  an  excessive  increase 
in  the  quantity  of  game,  amounting  to  bad  faith  on  the 
part  of  the  landlord.     Guthrie  v  Fletcher,  4,  205. 

Use  of  subjects — Failure  to  keep  shop  licensed — Damages. — It 
was  a  condition  of  a  lease  of  a  shop  in  Dundee  that  the 
tenant  should  keep  the  subjects  licensed  for  the  sale  of 
groceries,  wines,  and  spirits.  The  defender,  the  tenant, 
having  got  new  premises  of  his  own,  withdrew  his  appli- 
cation for  a  licence  for  the  subjects  let  to  him  for  the  last 
year  of  his  lease,  in  consequence  of  which  the  shop  was 
unlicensed.  Held  that  the  defender  was  liable  in  damages, 
and  the  damages  assessed  at  the  difference  between  the 
rent  obtained  as  an  unlicensed  shop  and  the  rent  offered 
for  the  shop  if  licensed  on  a  five  years'  lease.  Don  v  Brew, 
G2,  117. 

Use    of    subjects — Farm — Cutting    of    bracken — Summering    of 

hees. Where  the  tenant  of  a  farm  cut  the  bracken  on  the 

moorland  parts  to  an  extent  which,  the  landlord  said, 
deprived  the  game  of  cover,  held  that  the  latter  had  no 
relevant  case  for  interdict,  in  the  absence  of  a  restrictive 
clause  in  the  lease,  fern-cutting  being  a  usual  operation  on 
a  farm.  Further,  held  that  interdict  against  permittmg 
the  placing  of  third  parties'  bee  skeps  on  the  farm  could 
not  be  granted  without  the  third  parties  being  called  to  the 
action.     Donald  v  Dewar,  14,  28. 
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Use  of  subjects — Insanitary  house — Notice  to  removed  tenant 
that  house  repaired. — Held,  in  an  action  for  rent  of  a  'house 
for  the  time  it  was  unoccupied  while  insanitary,  that  the 
tenant  was  not  bound  to  occupy  it  until  it  was  put  in  a 
sanitary  condition,  and,  no  intimation  having  been  sent 
that  it  was,  that  he  was  not  liable  for  the  rent.  Stewart  v 
Smellie,   7,   336. 

Use  of  subjects — Miscropping — Pactional  rent — Personal  bar. — 
A  tenant  farmer,  in  contravention  of  his  lease,  miscropped 
his  farm,  and,  in  a  question  between  him  and  his  landlord, 
pled  but  failed  to  prove  acquiescence.  The  landlord's  claim 
to  pactional  rent  for  miscropping  was  sustained  as  a  counter 
claim  against  the  tenant's  claim  for  compensation  under  the 
Agricultural  Holdings  Act,  1883.  Observations  on  mis- 
cropping.  Lamb  v  Mitchell's  Trustees,  1883,  10  R.  640, 
distinguished.     Soofs  Trustees  v  L.  Wharncliffe  1,  189. 

Use  of  subjects — Noise  and  vibration — Printing  machines — 
Interdict. — Held  that  where  premises  were  let  as  a  printing 
office  the  landlord  was  not  entitled  to  demand  that  noise  and 
vibration  should  be  entirely  stopped,  but  the  tenant  was 
entitled  to  the  fair  and  reasonable  use  of  the  necessary 
printing  machines ;  and  abatement  of  noise  and  vibration 
having  been  effected  so  far  as  reasonable,  interdict  granted 
only  quoad  ultra.     Walker  and  Others  v  Cameron,  2,  49. 

Use  of  subjects — Obligation  to  clean  out  mill-dam — Retention  of 
rent — Acquiescence. — Circumstances  in  which  held,  where 
landlord  and  tenant  were  mutually  bound  to  clean  out  a 
mill-dam,  but  did  not,  that  the  right  of  the  tenant  to  retain 
rent  on  account  of  the  non-performance  by  the  landlord  of 
this  material  part  of  the  lease  was  lost  by  acquiescence  on 
the  part  of  the  tenant.     Toung  v  Scrimgeour,  5,  197. 

Use  of  subjects — Obligation  to  keep  grocer's  shop  licensed — 
Interdict  against  breach  of  obligation. — The  tenant  of 
premises  let  on  lease  as  a  licensed  grocer's  shop  bound  him- 
self to  keep  them  "  licensed  as  at  present,"  but  while  the 
lease  was  current  applied  for  a  licence  elsewhere,  and  offered 
the  Licensing  Court  to  cease  using  his  original  shop  for  the 
sale  of  alcoholic  liquors,  and  to  drop  his  licence  for  it.  The 
landlord  applied  for  interdict  of  such  an  undertaking.  Held 
that  he  was  entitled  to  it.     Gordon  v  Smith,  15,  261. 

Use  of  subjects — Obligation  to  possess — Abandonment — Damnum 
fatale — Fire. — Subjects  let  on  a  lease  of  four  years,  expiring 
at  Whitsunday,  1900,  as  a  stationer's  shop,  were  burned  on 
5th  October,  1899,  and  rendered  unfit  for  the  business  until 
13th  January,  1900.  HeUd,  in  an  action  by  the  landlords 
for  rent,  that  the  tenant  was  justified  in  abandoning  the 
lease  as  from  Martinmas,  1899.  Thomson,  &c.  v  Lorimer, 
18,  65. 

Use  of  subjects — Obligation  to  keep  shop  open. — Circumstances 
in  which  held  that  a  tenant  was  bound,  on  a  sound  con- 
struction of  the  lease,  to  use  a  shop  for  a  specific  purpose, 
and  that  in  order  to  do  so  he  must  have  it  open  to  retail 
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customers    and    carry    on   the    specific    business    therein. 
Smith  V  Alexander,  20,  353. 

Use  of  subjects — Order  to  fire  and  air  house. — A  landlord  pre- 
sented a  petition  against  his  tenant  to  have  the  tenant 
ordained  to  fire  and  air  the  house  so  as  to  prevent  deteriora- 
tion from  damp,  or,  in  the  event  of  the  defender  failing  to 
do  so,  for  warrant  to  the  pursuer  to  do  so  at  the  defender's 
expense.  Held  that,  to  justify  such  an  application,  a  very 
clear  ca*e  of  neglect  on  the  tenant's  part  required  to  be 
made  out,  and  that  the  facts  proved  were  not  sufficient. 
Poison  V  Cowan,  6,  209. 

Use  of  subjects — Overloading  of  floor— Personal  bar. — Tenants 
of  a  warehouse,  who  unreasonably  loaded  its  upper  floor 
so  that  it  gave  way,  held  barred  from  setting  off  against 
the  landlord's  claim  for  rent  their  claim  of  damages  for  loss 
of  use  of  the  premises.  Stewart  v  Corrie,  Mackie,  &  Co., 
1,  34. 

Use  of  subjects — Renunciation. — Circumstances  in  which  tenants 
were  held  liable  for  six  months'  rent,  although  they  were 
entitled  to  abandon  the  lease  of  their  shop.  St.  George 
Co-operative  Society  v  Stewart,  9,   86. 

Use  of  subjects — Trespass  by  game  tenant. — Interdict  granted  to 
a  farmer  against  a  person  employed  by  a  game  tenant  to 
protect  the  game  being  upon  the  lands  except  for  the  purpose 
of  watching  trespassers,  or  for  game  purposes.  Lanlon  v 
Watt,  GI,   280. 

Use  of  subjects — Unsound  roof — Flooding  by  rain  water — 
Tenants  absence  from  home. — Held  that  there  was  no 
liability  on  a  tenant  of  a  dwelling-house  in  Glasgow  to 
occupy  the  house  continuously,  or  to  inform  the  landlord 
of  his  intended  prolonged  absence;  that  when,  in  the 
tenant's  absence,  a  flooding  took  place  owing  to  the  choking 
of  a  conductor  on  a  sunk  roof,  the  landlord  had  no  ground 
of  action  against  the  tenant  on  the  plea  that  the  damage 
had  been  aggravated  by  the  tenant's  absence;  and  further 
that,  the  flooding  having  been  due  to  the  landlord's  failure 
to  keep  the  roof  watertight,  the  tenant  had  a  good  claim 
against  him  for  loss  of  occupancy  and  damage  due  to  the 
flooding.     Dickie  v  Colville,  10,  282. 

IV.  Rent  and  Prestations. 

Agricultural  rent,  whether  payable  for  crops  reaped  or  accord- 
ing to  period  of  occupancy — Effect  of  irritancy  currente 
termino  on  tenant's  obligation  for  rent — Legal  and  conven- 
tional terms  of  payment. — Terms  of  lease  under  which  it  was 
held  that  (the  tenancy  having  been  terminated  by  irritancy) 
the  tenant's  obligation  for  rent  was  measured  according  to 
the  period  of  bis  possession,  and  not  according  to  the 
number  of  crops  reaped,  although  the  effect  was  to  give  the 
tenant  the  benefit  of  two  crops  in  return  for  one  and  a  half 
years'  rent.     Black,  &c.  v  Mitchell,  15,  74, 
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Bowing  contract — Claim  for  damages  set  off  against  rent. — 
Held  that,  although  a  claim  for  damages  cannot,  as  a  rule, 
be  pleaded  against  rent,  yet  where  the  rent  was  conditional 
on  the  performance  of  the  lessor's  part  of  a  bowing  contract, 
a  claim  for  damages  arising  out  of  his  non-implement  thereof 
was  a  competent  set>off  against  the  rent  due  to  him.  Kerr 
V  Hannah,  8,  152. 

Claim  on  tenant's  bankruptcy — Valuation  by  Court. — Held  that 
it  is  only  when  a  lease  is  de  facto  broken  by  bankruptcy 
that  a  landlord  can  apply  to  the  Court  to  have  his  claim 
for  rent  valued  in  terms  of  sec.  53  of  the  Bankruptcy  Act, 
1856.     Cunningham  v  Roberton,  3,  102. 

Dc'Struction  of  premises — Apportionment  of  rent. — A  house,  let 
by  the  year  from  Whitsunday  to  Whitsunday,  was  totally 
destroyed  by  fire  on  21st  January,  1889.  Of  the  yearly  rent 
one-half  was  paid  on  11th  November,  1888.  A  question 
having  arisen  between  the  landlord  and  tenant  as  to  the 
date  from  which  the  second  half-year's  occupancy  was  to  be 
calculated,  held  that  the  half-year's  rent  paid  at  Martinmas 
was  in  respect  of  occupation  from  28th  May  to  28th 
November,  and  that  therefore  the  second  half-year  must  be 
calculated  frojn  the  last-mentioned  date.  Hutchison  v 
Spencer,  5,  399. 

Equitable  claim  for  abatement. — The  tenant  of  a  farm  claimed 
from  his  landlord  abatement  of  rent  on  account  of  farms 
having  decreased  in  value  in  recent  years,  and  the  landlord 
having  given  an  abatement  to  his  other  tenants;  held  that 
the  tenant  had  no  legal  claim.     Whitton  v  Ewan,  4,  214. 

Irritancy — Bankruptcy  of  tenant — Damages  for  reduced  rent. — 
Where  a  landlord,  in  the  exercise  of  an  option  in  the  lease, 
removed  a  tenant  who  had  become  bankrupt,  held  that  he 
was  entitled  to  damages  for  the  lower  rent  he  received 
thereafter.     Stewart's  Trustees  v  Hanson's  Trustees,  2,  182. 

Irritancy — Claim  for  rent  to  stipulated  ish — Claim  for  arrears 
and  current  rent. — Held  that  where  the  landlord  has 
terminated  a  lease  with  a  period  of  years  still  to  run  by 
enforcing  a  decree  of  removal  against  his  tenant,  he  cannot 
claim  the  difference  between  the  rent  stipulated  in  the 
lease  and  the  reduced  rent  at  which  he  has  let  the  lands  to  a 
new  tenant.  Held  also  that  a  landlord,  by  enforcing  a 
decree  of  removal,  is  not  barred  from  recovering  arrears  of 
rent  or  current  xent  due  by  the  tenant  at  the  date  of  his 
removal.     Macneal  v  Smith,  2,  338. 

Legal  terms — Proof.— A  tenant  was  bound  by  lease  to  pay  rent 
at  Martinmas  and  Whitsunday.  Held  by  the  Sheriff  {rev. 
Sheriff-Substitute)  that  it  was  not  competent  to  lead 
evidence  that,  by  the  custom  of  the  county  and  the  under- 
standing of  the  parties,  the  terms  mentioned  meant  Martin- 
mas and  Whitsunday,  old  style.     Walker  v  Charles,  Gl,  273. 

Lo7ig  lease — Clause  of  relief — Eoad  money — Sogue  money — 
Schoolmaster's  salary. — In  interpreting  a  clause  of  relief  in  a 
long   lease    dated    1835,    (1)    "road    money"    held   not    to 
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include  the  assessment  under  the  Roads  and  Bridges  Act  of 
1878 ;  (2)  '■'  rogue  money "  held  not  to  include  the  county 
police  assessment  under  the  statute  of  1857;  (3)  opinion 
that  the  education  rate  levied  under  the  Education  Act  is 
not  the  same  as,  or  to  any  extent  included  in,  "  school- 
master's salary."     APEwan  v  Brody,  5,  146. 

Pactional  rent — Miser opping — Acquiescence — Award  of  overs- 
man. — Held  that  the  award  by  an  oversman  of  damages  in 
respect  of  miscropping  fell  to  be  sustained,  notwithstanding 
that  by  the  le^se  the  pactional  rent  for  miscropping  was  to 
be  paid  at  the  Martinmas  following  the  miscropping,  and 
that  a  receipt  for  the  rent  then  due  had  been  granted  con- 
taining no  reservation  of  the  claim  for  miscropping. 
Modification  of  pactional  rent  to  amount  of  injury  done 
sustained.     Hunter  v  Barron's  Trustees,  3,  33. 

Pactional  rent — Miscropping — Implied  discharge. — Held  that 
an  unreserved  receipt  for  the  first  half  of  the  year's  ordinary 
rent  did  not  bar  the  landlord  from  claiming  the  whole  of 
the  pactional  rent  for  miscropping  which  had  been  incurred 
during  that  year,  where  the  claim  for  pactional  rent  was 
mooted  at  the  date  of  the  receipt.    Birrell  v  Baird,  3,  462. 

Partial  loss  of  subject — Restriction  of  licence — Whether  reduction- 
of  rent  due. — Held  that  a  tenant  took  the  risk  when  a  hotel 
licence  was  reduced  to  a  public-house  licence  although  there 
was  no  fault  on  his  part,  and  a  reduction  of  rent  refused. 
King's  Trustees  v  Wylie,  2,  308. 

Premature  payment — Heritable  creditor. — The  presumption  of 
collusion  where  a  tenant  pays  rent  forehand  applies  in  a 
question  with  a  heritable  creditor  as  well  as  a  purchaser. 
Circumstances  in  which  the  presumption  was  held  not  to  be 
rebutted  by  proof  of  bona  fides.  Qlasgow  Savings  Invest- 
ment Co.  V  Mills  and  Others,  G2,  258. 

Premature  payment — Arrestment. — A  let  premises  to  B,  the 
rent  of  which  was  to  be  paid  half-yearly  at  the  usual  terms. 
B  paid  a  Whitsunday  half-year's  rent  on  28th  April.  C,  a 
creditor  of  A,  used  an  arrestment  in  B's  hands  the  day  before 
the  Whitsunday  term.  Held  that  the  (premature)  payment 
of  the  rent  did  not  protect  B  from  second  payment.  Grant 
V  Thomson,  4,  375. 

Retention — Obligation  to  burn  heather — Voles. — ^A  tenant  is  not 
entitled  to  retain  his  rent  on  account  of  claims  of  damage 
against  the  landlord  in  respect  of  his  failure  to  fulfil  an 
obligation  in  the  lease  to  burn  heather,  and  in  respect  of 
the  ravages  of  voles.     Johnstone  v  Whittle,  G2,  253. 

Retention  for  breach  of  lease — Mora. — Where  a  tenant  was  silent 
for  years  as  to  obligations  for  improvements  undertaken  by 
his  landlord,  and  first  claimed  their  fulfilment  when  seques- 
tration was  used  for  non-payment  of  rent,  held  that  it  was 
then  too.  late  to  retain  his  rent  on  account  of  their  non- 
fulfilment.     Burnett  v  Donald,  2,  266. 

Retention — Liquid  and  illiquid  claims. — In  an  action  for  rent 
raised  by  a  landlord  during  the  currency  of  a  lease  against 
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his  agricultural  tenant  the  latter  offered  payment  of  the 
rent,  but  under  deduction  of  a  small  sum  which  he  alleged 
to  be  due  by  the  landlord  as  his  share  of  the  expense 
incurred  in  repairing  the  banks  of  streams  bounding  the 
farm.  Under  minute  of  lease  this  expense  was  to  be  borne 
in  certain  proportions  by  both  parties.  The  landlord  did 
not  admit  that  this  particular  work  was  necessary  or  had 
been  performed.  Held  in  the  circumstances  that  the  tenant 
was  not  entitled  to  retain  his  rent  or  any  part  of  it  pending 
the  settlement  of  his  disputed  claim.    Smith  v  Scott,  7,  107. 

Retention — Non-performance  of  obligation  by  landlord. — By 
written  lease  of  a  farm  a  landlord  became  bound  to  execute 
repairs  on  certain  buildings  forming  part  of  the  subjects  let, 
and  to  furnish  annually  to  the  tenant  a  certain  quantity  of 
drain  tiles.  In  an  action  by  the  landlord  for  two  terms' 
arrears  of  rent,  held  that  the  tenant,  on  allegations  that 
these  obligations  had  not  been  fulfilled  by  the  landlord,  was 
entitled  to  retain  the  rent  due  and  unpaid,  pending  a  proof 
of  his  allegations.       Storey  v  Dempster,  14,  93. 

Retention — Overstock  of  game  and  rabbits — Damage  by  game — 
Interference  with  tenant's  protective  measures. — ^Where  a 
farm  tenant,  sued  for  payment  of  his  rent,  pled  a  right  to 
retain  it  in  respect  of  damages  incurred  (1)  by  his  crops 
having  been  partially  lost  to  him  through  the  depredations 
of  his  landlord's  excessive  stock  of  game  and  rabbits,  and  (2) 
by  his  landlord's  interference  with  his  killing  ground  game 
and  with  his  rabbit  netting,  held  that  the  obligation  of  the 
landlord  not  to  overstock  with  game  was  merely  collateral 
to  the  contract  of  lease,  and  that  the  alleged  breach  of  it  and 
illiquid  claim  of  damages  in  respect  of  the  other  matters 
were  irrelevant  defences  to  a  claim  for  rent.  Meikle  v 
Ramsay,  17,  138. 

Retention — Liquid  and  illiquid — Stirh  drowned  through  want 
of  fence — Scarcity  of  water — Damage  by  overstock  of  game 
and  rabbits. — Where  a  farm  tenant,  sued  for  payment  of  his 
rent,  pled  a  right  to  retain  it  in  respect  of  counter  claims 
(1)  for  the  value  of  a  drowned  stirk ;  (2)  for  reimbursement 
of  the  cost  of  carrying  water  during  two  summers  owing  to 
scarcity  of  water  ;  and  (3)  for  damage  to  his  crops  through 
the  depredation  of  his  landlord's  excessive  stock  of  game  and 
rabbits,  held  that  these  claims  were  illiquid  claims  for  com- 
pensation or  damages,  and  did  not  form  a  relevant  answer 
to  a  demand  for  rent.     Tod  v  Haggarty,  17,  245. 

Services  not  stipulated  in  writing — Removing — Crofter. — In  an 
action  of  removing  by  the  principal  tenant  of  a  farm 
against  a  sub-tenant  (a  crofter),  it  was  averred  that,  in 
addition  t-o  a  money  rent,  the  sub-tenant  had  agreed  verbally 
to  give  the  services  of  (1)  a  harvest  hand,  (2)  a  man  to  do 
ordinary  farm  labour  at  other  times  than  during  harvest, 
and  (3)  a  female  farm  labourer — ^all  whenever  required  by 
the  principal  tenant,  and  for  a  fixed  wage.  Held  that,  to 
render  such  an  agreement  binding,  it  must,  in  conformity 
•syith  sec.  21  of  the  Heritable  Jurisdiction  Act  (20  Geo.  IJ, 
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cap.  60),  be  reduced  to  writing,  and  that  the  action  there- 
fore fell  to  be  dismissed.  Opinion  that  the  services  specified 
were  not  "  rent,"  and  that  an  action  of  removing,  under 
sec.  27  of  the  Agricultural  Holdings  Act,  1883,  referred  to 
in  sec.  3  of  the  Crofters'  Holdings  Act,  1886,  was  not,  in 
the  circumstances,  a  competent  remedy  for  non-performance. 
Dennison  v  Wilson,  4,  266. 

V.  Hypothec— (a)  Competency  and  Effect. 

Agricultural  subjects — Lease  current  when  hypothec  abolished. — 
A  lease  executed  in  1882,  in  which  it  was  agreed  to  hold 
Martinmas,  1878,  as  the  term  of  entry  and  commencement  of 
a  nineteen  years'  tenure,  held  not  to  be  a  lease  current  at 
11th  November,  1881,  the  date  of  commencement  of  the 
Hypothec  Abolition  Act  of  1880;  and  held  that  therefore 
the  proprietor  had  no  right  of  hypothec  in  respect  of  it 
reserved  under  sec.  1  of  the  Act,  and  no  right  to  sequestrate 
for  rent.     Graham  v  Murdoch,  1,  363. 

Agricultural  subjects — Lease  current  when  hypothec  abolished. — 
Circumstances  in  which  held  that  under  a  lease  executed  in 
January,  1882,  bearing  to  be  for  ten  years  from  Whitsunday, 
1881,  the  landlord  had  no  right  of  hypothec.  Irvine  v 
Gumming,  4,  202. 

Agricultural  subjects — Bargain  current  at  commencement  of 
Hypothec  Abolition  Act  proved  by  writ  dated  after  it. — A 
lease  of  a  farm  for  nineteen  years  as  from  Martinmas,  1878, 
and  Wtitsunday,  1879,  was  arranged,  and  the  tenant 
possessed  the  lands  in  terms  thereof.  The  arrangement  was 
not  reduced  to  writing,  nor  a  formal  lease  executed,  until 
1886,  being  after  the  commencement  of  the  Hypothec 
Abolition  Act  of  1880.  Held  that  the  landlord's  hypothec 
still  subsisted,  being  saved  by  the  proviso  of  the  Act  that 
claims  for  rent  under  current  leases,  writings,  or  bargains 
were  not  to  be  affected  by  the  abolition  of  hypothec.  Earl 
of  Home  v  Thomson,  &c.,  15,  193. 
Agricultural  subjects — Gontract — Essential  error. — A  farmer 
became  tenant  of  a  farm  at  Martinmas,  1879,  under  an 
informal  bargain,  and  in  1882  signed  a  lease  of  the  farm  for 
seven  crops  from  Martinmas,  1879,  which,  notwithstanding 
the  date  thereof,  was  declared  to  be  the  term  of  entry.  The 
landlord  sequestrated  the  stocking  of  the  farm  for  the  rent  of 
crop,  1884,  and  the  tenant  thereafter,  on  the  narrative, 
inter  alia,  of  the  sequestration  proceedings,  granted  an 
assignation  to  certain  creditors  under  which  he  retained 
possession  as  their  manager.  Held,  in  an  action  by  another 
creditor  in  which  the  assignation  was  impugned,  that  the 
sequestration  proceedings  were  valid,  as  the  lease  was 
current  at  Hth  November,  1881,  that  there  was  no  essential 
error  in  the  granting  of  the  assignation,  and  that  it  was  valid 
and  effectual.  Henderson  v  Robh,  6,  136. 
Articles  in  premises  for  sale  on  commission — Interdict  against 
saU.—Held  that  the  landlord's  hypothec  did  not  extend  to 
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articles  in  the  tenant's  possession  as  samples  of  goods 
belonging  to  a  company  for  whom  he  acted  as  agent,  and 
from  whom  he  received  a  contribution  towards  his  rent. 
Interdict  granted  to  the  company  against  sale  by  the  land- 
lord, the  sequestration  for  rent  being  brought  under  the 
Debts  Recovery  Act.  Puhometer  Engineering  Co.  v  Grade, 
3,  117. 

Articles  in  agent's  possession  for  exhibition  and  sale. — Circum- 
stances where  held  that  goods  which  were  in  an  agent's 
possession  not  only  for  exhibition,  but  also  on  a  contract  of 
sale  and  return,  were  subject  to  the  landlord's  hypothec. 
Pulsometer  Co.  v  Grade,  14  R.  316,  distinguished.  The 
Lu-mi-num  Cycle  Co.  v  Goldie,   16,  79. 

Discharge  of  hypothec  by  novation  of  debt  of  rent. — Where  a 
landlord  took  and  discounted  a  promissory  note  for  rent, 
but  made  express  reservation  of  his  hypothec,  and  it  was 
not  paid  by  the  granter,  held  that  the  original  indebtedness 
for  rent  was  not  discharged,  and  the  right  to  sequestrate 
was  therefore  not  lost.     Bavies  v  Mackenzie,  10,  163. 

Forehand  rent — Possession — Articles  claimed  hy  third  party. — 
A  tenant  under  a  lease  of  bakery  premises  in  March,  1899, 
entered  into  a  new  formal  lease  of  his  premises  for  three 
years  from  Whitsunday,  1899,  the  rent  under  which  was,  as 
in  the  case  of  the  lease  then  expiring,  to  be  paid  forehand. 
On  26th  May,  1899,  he  granted  a  trust  deed,  and  his  trustee 
repudiated  the  new  lease.  On  29th  May,  the  28th  being  a 
Sunday,  the  landlords  sequestrated  all  the  effects  left  in  the 
premises,  and  part  of  which  were  claimed  by  a  third  party. 
Held  (rev.  Sheriff-Substitute)  that  hypothec  for  the  forehand 
rent  was  competent,  and  that  possession  having  been  taken 
under  the  new  lease,  the  sequestration  was  effectual,  and  that 
the  effects  claimed  by  the  third  party  were  subject  to 
hypothec,  being  ordinary  baking  plant  and  the  necessary 
stocking  of  the  premises.  Dundee  Eastern  Go-operative 
Society  v  Anderson,    16,   257. 

Forehand  rent — Duration  of  hypothec. — Held  that  a  landlord  is 
entitled  to  sequestrate  the  efiEects  of  the  tenant  of  a  house 
at  any  time  during  the  period  of  the  tenancy  and  the  three 
months  following  it,  although  the  rent  is  payable  forehand. 
Macleod  v  Deacon,  17,  269. 

Furniture  deposited  and  lent. — Circumstances  in  which  it  was 
held  that  neither  furniture  stored  in  a  house  nor  furniture 
gratuitously  allowed  to  remain  with  and  be  used  by  the 
tenant  was  liable  to  the  landlord's  hypothec,  and  that  on  the 
effects  being  removed  and  sold  by  the  owner,  the  landlord 
was  not  entitled  either  to  delivery  or  payment  of  the  price. 
Graham's  Trustees  v  Gurrie,  tfec,   12,   129. 

Heritable  creditor — Possession  by  schedule  of  possession. — ^Where 
a  creditor  holding  a  bond  and  disposition  in  security  over 
heritable  subjects  claimed  to  be  in  possession  of  them  by 
virtue  of  a  schedule  of  possession  delivered  to  a  tenant 
therein,   and   raised  a  sequestration  for  rent   against  him. 
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without  averring  consent  of  the  proprietor  or  a  decree  of 
maills  and  duties  to  support  his  possession,  held  that  he 
had  no  possession,  and  therefore  no  hypothec  and  no  title  to 
sue.     M'Eosty  v  Phillips,  13,  274. 

Heritable  creditor— Schedule  of  possession.— Held  that  a 
heritable  creditor,  claiming  to  be  in  possession  of  the 
security  subjects  by  schedule  of  possession,  had  no  right  of 
hypothec,  such  an  instrument  being  inept  to  give  him 
possession.     M'Eosty  v  Phillips,    14,   69. 

Hired  articles  possessed  by  lodger  or  guest — Invecta  et  illata. — 
Where  a  sewing  machine  and  piano,  possessed  and  in  the 
course  of  being  acquired  in  property  under  agreements  of 
hire-purchas©,  were  brought  by  the  hirer  for  her  own  use 
to  a  house  in  which  she  resided  as  a  lodger  or  guest,  held 
that  they  were  not  subject  to  the  landlord's  hypothec  for  the 
rent  of  the  house.     Algie  v  Sinclair,  17,  107. 

Hired  article  reclaimed  by  owner  before  sequestration  for  rent. 
— ^Where  a  pianoforte,  let  on  a  hire-purchase  agreement  to 
the  tenant  of  a  dwelling-house,  was  reclaimed  by  the  owner 
on  failure  to  pay  the  hire,  and  the  owner  got  decree  for 
delivery  of  it  to  him  before  the  landlord  had  sequestrated  it 
for  his  rent,  and  eventually  he  got  delivery  of  it  under  his 
decree,  held  that  the  landlord's  hypothec  did  not  affect  it  so 
as  to  render  the  owner  liable  for  the  rent,  or  so  as  to  entitle 
the  landlord  to  have  it  carried  back  to  the  house.  M'Kellar, 
Ltd.   V  Crane  &  Sons,  Ltd.,   19,  3. 

Hired  boiler  and  engine. — Held  that  a  boiler  and  engine  on 
hire  to  the  tenant  of  premises  used  for  the  manufacture  of 
firewood  were  not  subject  to  the  landlord's  hypothec. 
Haddow  v  M'Kim,   2,    246. 

Hired  mangle. — Held  that  a  landlord's  hypothec  covered  a 
mangle  which  formed  the  most  valuable  part  of  the  plenish- 
ing of  a  laundry  let  to  a  tenant  who  had  obtained  possession 
of  the  mangle  on  the  hire-purchase  system.  Brough  v 
Hendry,  8,  215. 

Hired  pianoforte. — Held  that  a  hired  piano  was  subject  to  the 
landlord's  hypothec.  M'Dougall's  Trustees  v  Maver  &  Son, 
5,  325. 

Hired  piano  held  by  inmate — -Invecta  et  illata. — A,  residing  with 
B,  her  brother,  who  was  the  pursuer's  tenant,  obtained  a 
piano  from  the  defender  on  the  hire  and  purchase  system, 
and  took  it,  with  other  articles  belonging  to  her,  to  B's  house, 
where  it  was  subsequently  sequestrated  by  the  pursuer  for 
the  rent.  The  defender  thereafter,  without  knowing  that 
the  piano  had  been  sequestrated,  reacquired  it  from  A  under 
an  arrangement  which  superseded  the  original  contract.  In 
proceedings  at  the  pursuer's  instance  for  warrant  to  carry 
back  the  piano,  which  the  defender  had  removed,  held  that 
it  was  subject  to  the  pursuer's  hypothec,  and,  in  respect  the 
defender  had  sold  it,  he  was  ordered  to  consign  the  proceeds 
in  Court.      Middleton  v  Macbeth,  11,9. 
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Hired  piano. — Held  that  a  landlord's  hypothec  extends  over  a 
piano  on  hire.       Biggar  v  Gardner,  &c.,  11,  185. 

Hired  piano  held  hy  tenant's  wife. — A  pianoforte  was  given  out 
to  the  wife  of  the  pursuers'  tenant  on  a  contract  of  hire- 
purchase,  and  some  instalments  of  the  hire  and  price  were 
paid  by  her  out  of  funds  which  were  not  her  husband's. 
Before  the  full  price  was  paid  the  piano  was  sequestrated  by 
the  pursuers.  The  hirers  at  her  request  removed  it,  but 
were  held  liable  to  the  landlords  for  so  doing  in  damages 
estimated  at  the  price  it  fetched.  Dun<:anson  d:  Hender- 
son, &c.  V  Maver  ds  Son,  II,  232. 

Hired  pianoforte. — Held  (following  Penson,  6th  June,  1820, 
F.C.)  that  a  pianoforte  in  possession  of  a  tenant  on  the 
"  hire-purchase  system  "  was  subject  to  the  landlord's  right 
of  hypothec.       Park,  <&c.  v  Storrey,  dsc.,  14,  44. 

Hired  piano  possessed  by  lodger. — Held  that  a  piano,  possessed 
and  in  the  course  of  being  acquired  in  property  by  a  lodger 
under  an  agreement  of  hire-purchase,  was  not  subject  to  the 
hypothec  of  the  landlord  for  the  rent  of  the  house  in  which 
the  lodger  resided.       Gardner's  Trustees  v  Kerr,  15,  100. 

Hired  sewing  machine. — A  sewing  machine  hired  by  the  tenant 
of  a  dwelling-house  on  the  hire-purchase  system  falls  under 
the  landlord's  hypothec.  Dickson  v  Singer  Manufacturing 
Co.,   G2,   269. 

Hired  sewing  machine. — A  sewing  machine  hired  by  the  tenant 
of  a  dwelling-house  falls  under  the  landlord's  hypothec. 
Howe  Machine  Co.  v  Gerrie's  Trustee,  G2,  275. 

Hired  sewing  machine. — Held  that  a  sewing  machine  let  on  hire 
to  a  shoemaker,  and  not  forming  an  ordinary  or  necessary 
part  of  the  plenishing,  was  not  subject  to  the  landlord's 
hypothec.     Watson  v  Singer  Manufacturing  Co.,   1,   20. 

Hired  sewing  machine. — Held  that  a  sewing  machine  in  the 
custody  of  a  tenant  on  the  hire-purchase  system  is  not  liable 
to  sequestration  for  rent.  Wheeler  ds  Wilson  Manufacturing 
Co.   V  M'Kenna,   2,    12-3. 

Hired  sewing  machine — Trade  tool. — Held  that  a  sewing  machine 
used  for  trade  as  distinguished  from  domestic  purposes,  is  a 
tool  of  trade,  and  is  not  therefore,  when  in  actual  work, 
subject  to  the  landlord's  hypothec.  Moore  v  M'Eean, 
11,  231. 

Hired  sewing  machine  held  hy  teivant's  wife  as  trade  tool. — 
Held  that  a  sewing  machine  hired  to  the  wife  of  a  tenant 
was  not  subject  to  his  landlord's  hypothec — certainly  be- 
cause it  was  used  in  her  trade  of  tailoress,  if  not  merely 
because  it  was  a  single  article  on  hire  in  the  house.  Wright 
Y  Kemp,   12,  180. 

Hired  sewing  machine  held  hy  ten,amit's  daughter. — Held 
that  the  landlord's  hypothec  did  not  extend  to  a  sewing 
machine  in  the  premises  let,  which  had  been  delivered  to  the 
tenant's  daughter  on  a  contract  of  hire-purchase.  Graxoford 
y  M'Donald,  &c.,  14,  243, 
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Hired  sewing  machine  held  by  tenant's  daughter.— Held 
that  the  landlord's  hypothec  did  not  extend  to  a  sewing 
machine  in  the  premises  let,  which  had  been  delivered  to  the 
tenant's  daughter  on  a  contract  of  hire-purchase.     Simpson 

V  Wilkieson,  18,  318. 

Hired  sewing  machine  on  option  of  purchase. — Held  that  a 
sewing  machine  let  for  hire  under  an  agreement  which  gave 
the  hirer  the  option  of  purchase,  but  not  yet  purchased,  was 
not  subject  to  the  landlord's  hypothec.  Singer  Manufac- 
turing Co.  V  Smith,   18,  141. 

Interest  on  improvement  expenditure. — The  landlord's  hypothec 
does  not  secure  interest  payable  to  a  landlord  by  his  tenant 
along  with  his  rent,  in  terms  of  the  lease,  upon  money 
expended  by  the  landlord  on  improvements.  Boss  v 
M'Laren's  Trustee,  Gl,  309. 

Invecta  et  illata — Livery  stable  keeper's  charges. — A  landlord's 
hypothec  entitles  him  on  the  bankruptcy  of  his  tenant, 
being  a  livery  stable  keeper,  to  a  preference  over  the  unpaid 
charges  for  the  keep  of  the  horses  in  the  tenant's  stable, 
without  distinction — at  least  where  such  charges  are  not  dis- 
tinguished in  the  accounts  between  the  parties — between 
the  parts  of  the  charges  which  may  be  (1)  for  stable  room, 
(2)  for  feeding,  and  (3)  for  grooming.  Observations  on 
the  practice  in  dealing  with  similar  questions  in  the  bank- 
ruptcy of  storekeepers.  Guild  and  Another  v  Sudden's 
Trustee,  02,  266. 

Invecta  et  illata — Salmon  fishing  implements. — The  boats,  gear, 
&c.,  used  by  the  tenant  of  salmon  fishings  are  subject  to  the 
landlord's  hypothec.       Duguid  v  Hector,  18,   186. 

Invecta  et  illata — Jobbing  weavers'  charges. — Held  that  a  land- 
lord's right  of  hypothec  extends  to  the  charges  payable  to  his 
tenants  for  manufacturing  customers'  goods.       Cuthbertson 

V  Brook  Street  Weaving  Co.,  18,  281. 

Letting  of  steam  power. — There  can  be  no  hypothec  for  the  pay- 
ment stipulated  for  the  use  of  steam  power,  even  where  such 
hypothec  is  expressly  contracted  for.  Sandeman  and 
M'Lennan  v  Thomson,  GI,  75. 

Obligation  to  stock  grass  farm. — A  farm,  partly  arable  and  partly 
pasture,  was  let  in  1875,  with  obligations  on  the  tenant  to 
sufficiently  stock  it,  and  to  lay  down  in  grass  a  portion  of 
the  arable  land,  and  with  power  to  him  to  lay  down  in  grass 
"  a  larger  extent "  of  the  farm.  The  landlord  erected,  at 
considerable  outlay,  suitable  buildings  for  a  farm  partly 
arable.  The  whole  land  having  been  laid  down  in  grass  by 
the  tenant,  and  there  being  on  it  only  a  winter  stock  of 
sheep  not  sufficient  to  secure  the  rent,  but  the  tenant  offering 
to  pay  the  rent  under  deduction  of  interest  till  the  term  of 
payment,  held  that  the  tenant  was  not  bound  to  put  on 
the  farm,  a  stock  of  cattle  and  horses  in  order  to  secure  the 
landlord's  rig'ht  of  hypothec  for  the  rent.  Newton  v 
Glendinning,  3,  39. 
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Plenishing  ordei — Auctioneer  tenant — Premises  fitted  up  by 
landlord. — Where  premises  were  let  to  tenants  to  be  used 
for  the  business  of  auctioneers  and  valuators,  and  were  to 
be  fitted  up  for  them  for  that  purpoee,  held  that  the  landlord 
could  not  compel  the  tenants  to  plenish  in  security  for  a 
year's  rent  or  eject  them  for  not  plenishing.  Gardner  v 
Anderson  Bros.,  6,  57. 

Sequestration — Bankruptcy  of  tenant — Surrogatum  for  seques- 
trated effects — Landlord's  right  over  goods  obtained  by 
tenant's  fraud. — L,  the  landlord  of  a  warehouse,  let  the 
subjects  to  D.  Two  months'  rent,  which  fell  due  on  28th 
May,  1891,  was  not  paid,  whereupon  L  sequestrated  D's  stock. 
The  sequestrated  efiects  were  subsequently,  in  ignorance  of 
the  sequestration,  taken  back  by  the  merchants  who  supplied 
them.  D  was  sequestrated  in  bankruptcy  within  sixty  days, 
and  his  trustee  threatened  action  against  the  merchants  for 
reduction  of  their  preference,  and  the  questions  between 
them  were  compromised  by  a  payment  to  the  trustee  of  £50. 
L  then,  founding  on  his  sequestration  proceedings,  asked 
preferable  payment  of  the  rent  from  the  trustee  out  of  the 
£50.  The  goods  sequestrated  by  the  landlord  had  been 
obtained  by  the  bankrupt's  fraud.  Held  that,  the  seques- 
trated stock  never  having  been  subject  to  the  landlord's 
hypothec,  the  trustee  was  not  liable  for  the  rent  either  in 
respect  of  the  £50  or  otherwise.  Life  Association  of 
Scotland  v  Galbraith,   9,    178. 

Sequestration — Carrying  back  effects  after  private  sale. — Held 
that  the  invecta  et  illata  in  an  urban  tenement  are  hypothe- 
cated to  the  landlord  in  security  of  his  rent,  and  that  he  can 
follow  them  when  sold  privately  and  cause  them  to  be 
restored  to  the  premises  when  they  form  the  entire  plenishing 
of  the  tenement.     Anderson  v  Russell,  2,   355. 

Sequestration — Carrying  back  sewing  machines  on  Eire  or  hire- 
purchase  contract  with  tenant. — Held  that  where  a  single 
article  is  possessed  by  a  tenant  on  a  contract  of  hire  or  hire- 
purchase  and  the  owner  wishes  it  to  be  exempted  from  a 
sequestration  for  rent  by  the  landlord,  having  actually  re- 
moved it  from  the  premises,  there  must  be  inquiry  as  to  the 
return  of  the  article  to  the  owner  and  the  good  faith  of  the 
owner  and  tenant.       Cran's  Trustees  v  Adam,  18,  -321. 

Sequestration — Warrant  to  carry  back — Duty  of  custodier  of 
furniture  upon  intimation  of  application  for  warrant. — 
Circumstances  in  which  landlord  justified  in  applying  for 
warrant  to  carry  back  furniture  subject  to  his  hypothec,  and 
removed  by  the  tenant.  Held  that  the  railway  company  in 
whose  hands  the  furniture  had  been  placed  for  transit  by 
the  tenant,  upon  receiving  a  citation  to  show  cause  why 
warrant  to  carry  back  should  not  be  granted,  were  inter- 
pelled  from  making  delivery  of  the  furniture.  Brown  v 
Black,   9,   281. 

Sequestration — Factor's  title  to  sue. — Held  that  the  factor  of  a 
property  has  not,  as  such,  a  title  to  pursue  a  sequestration 
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^S^  '■ent  against  a  tenant  in  the  property.       Beveridge  v 
BLack,  G2,  265. 

Sequestration— Legal  terms.— Where  a  landlord  and  tenant 
agreed  that  rent  was  to  be  payable  at  Whitsunday  and 
Martinmas,  old  style,  an  action  of  sequestration  for  Mar- 
tinmas rent,  raised  on  12th  November  dismissed  as 
premature.     Murray's  Trustee  v  Macfarlane,  Gl,  273. 

Sequestration^P&rtm  sequitur  ventrem.— A  cow  sequestrated  for 
rent  gave  birth  to  a  calf.  Held  that  the  calf  fell  under  the 
sequestration.     Grant  v  Farquhar's  Trustee,  Gl,  312. 

Sequestration  or  imprisonment — Small  Debt  decree.— ^^hen  a 
landlord  had  obtained  a  Small  Debt  decree  for  a  half-year's 
rent  and  incarcerated  the  tenant  under  it,  held  incompetent 
to  sequestrate  the  tenant's  effects  for  the  same  rent.  Svence 
V  Bisset,   Gl,   302. 

Sequestration — Beal  action — Foreigner— Jurisdiction  of  Sheriff 
Court. — Held  that  an  action  of  sequestration  and  sale  in 
enforcement  of  a  landlord's  hypothec  and  containing  no 
personal  conclusions  was  competent  in  the  Sheriff  Court 
within  whose  jurisdiction  the  premises  let  were  situated, 
though  the  tenant  was  a  foreigner  and  was  not  personally 
cited  within  the  sherifidom.  Saucel  Brewery  Co.  v 
Barrett,  12,  164. 

Sequestration — Surrogatum  for  sequestrated  subjects — Orders  to 
deliver  up  effects  and  consign  price — CompeUncy  of  appeal. 
— Held,  in  an  action  of  sequestration  for  past  due  rent,  (1) 
that  a  warrant  to  carry  back  furniture,  and  an  order,  in  the 
event  of  effects  being  sold,  upon  the  auctioneer  who  sold 
them  to  lodge  the  free  proceeds  in  the  hands  of  the  clerk  of 
Court,  were  competent,  and  (2)  that  an  appeal  against  them 
was  competent,  as  they  were  decrees  ad  factum  prcestandum. 
Menzies,  &c.  v  Templeton,  12,  323. 

Sequestration  currente  termino — Statement  of  danger  to  hypo- 
thec.— Held  that  the  proprietor  of  a  warehouse  for  the  sale 
of  goods  was  not  entitled  to  sequestrate  his  tenant's  goods  in 
security  of  current  rent  where  there  was  no  averment  that 
his  tenant  was  vergens  ad  inopiam,  or  that  his  right  of 
hypothec  was  in  danger  of  being  defeated  by  extraordinary 
acts  of  the  tenant.       Macguire  v  Hayes  &  Co.,  13,  197. 

Sequestration — Title  to  sue — Granter  of  ex  facie  absolute  dis- 
position.— A,  the  owner  of  property,  disponed  it,  ex  facie 
absolutely,  to  B.  B  granted  a  back  letter  to  A,  stating 
that  the  disposition  was  granted  truly  in  security  of  certain 
advances,  and  the  back  letter  was  also  recorded  in  the 
Register  of  Sasines.  On  the  granting  of  the  disposition, 
B  took  possession  of  and  occupied  part  of  the  subjects,  but 
no  rent  was  paid.  On  the  expiry  of  four  years,  A  seques- 
trated B's  furniture  for  a  half-year's  rent.  B  opposed  the 
sequestration,  and  pleaded  that  A,  being  divested  of  tlie 
property,  had  no  title  to  sue.  Held  that  the  pursuer  had 
no  title  to  sue,  and  action  dismissed.  Kennedy  v  Miller, 
14,  355. 
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Sequestration — Title  to  sue — Assignation  pendente  prooessu. — 
The  pursuers  were  creditors  of  the  defender,  and  sequestrated 
his  furniture  as  assignees  of  his  landlord.  It  was  proved 
that  the  sequestration  had  been  used  before  the  assignation 
had  been  granted.  Held  that  the  pursuers  had  no  title 
to  sue.     Duncan  &  Son  v  Smith,  20,  161. 

Tenant's  insurance  money  as  surrogate. — Held  that  the  proceeds 
of  a  tenant's  policy  of  fire  insurance  are  not  ex  lege  a 
surrogate  for  subjects  over  which  the  landlord's  hypothec 
extends.  North  British  and  Mercantile  Insurance  Go.  v 
Mitchell  and  Others,   1,  230. 

Timeous  sequestration — Gustoma/ry  term  of  entry. — ^Where  the 
entry  to  premises  was,  by  the  custom  of  the  district,  the 
28th  May,  held  incompetent  to  sequestrate  prior  to  that 
time  for  the  rent  of  a  year  of  occupancy  beginning  then. 
Weddell  v  Thorn  and  Beid,  2,  384. 

Urban  or  rural  subject. — Held  that,  where  a  mill  and  lands 
were  let  for  a  slump  sum,  the  mill  being  admittedly  the 
more  valuable  part  of  the  subjects,  the  landlord's  hypothec 
was  not  abolished  by  the  Hypothec  Abolition  Act,  1880. 
Jackson  V  Bodger,  7,  202. 

V.  Hypothec— (b)  Competition. 

Arrestment — Furthcoming. — A  creditor  arrested  certain  goods 
belonging  to  his  debtor  in  the  hands  of  a  railway  company. 
The  goods  were  subsequently  carried  back  under  a  process 
of  sequestration  and  sale  to  the  debtor's  shop  as  being  subject 
to  the  landlord's  hypothec.  Held,  in  an  action  of  furth- 
coming against  the  railway  company,  that  the  landlord,  by 
virtue  of  his  right  of  hypothec,  had  a  preference  over  an 
arresting  creditor,  and  that  the  defenders  were  not  bound  to 
make  the  goods  furthcoming  to  the  pursuers.  Borthwick  <5s 
Ingram,  v  North  British  Bailway  Co.,  9,   60. 

Arrestment — Loss  of  hypothec  by  consenting  to  the  tenant  selling. 
— Where  a  landlord,  after  sequestrating  a  portion  of  the 
goods  subject  to  his  hypothec,  allowed  the  tenant  to  sell 
these,  held,  in  a  question  with  creditors  who  arrested  the 
proceeds  in  the  auctioneers'  hands,  that  the  landlord  had  lost 
his  right  of  hypothec  and  could  only  get  a  pari  passu 
ranking  on  the  proceeds.  Thomson  dc  Son  v  Macpherson, 
<e;c.,  11,  108. 

Arrestment. — Certain  unsecured  creditors  arrested  in  the  hands 
of  a  third  party  furniture  belonging  to  their  debtor,  which 
had  been  removed  from  a  dwelling-house  of  which  he  was 
the  tenant.  His  landlord,  suing  for  the  current  half-year's 
rent,  obtained  an  ex  parte  warrant  to  bring  back  the 
furniture,  which  he  executed,  getting  the  furniture 
sequestrated  at  the  house.  In  a  competition  between  the 
creditors  and  the  landlord,  held  that  the  landlord,  by  virtue 
of  his  hypothec,  had  a  preferable  right  to  the  arrestors,  and 
was  entitled  to  defeat  the  arrestments  in  the  way  he  had 
followed.     Milligan  v  Purdom,  17,  271. 
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Burgh  rates. — Preference  given  to  burgh  rates  over  landlord's 
hypothec,  where  tenant's  effects  sold  under  sequestration  for 
rent.     Provost,  dsc,  of  Helensburgh  v  Semple,  19,  31. 
Extent  of  preference  in  tenant's  bankruptcy. — Held  that  on  the 
bankruptcy  of  a  tenant,  the  landlord's  hypothec,  not  being  a 
security  for  more  than  the  rent  of  the  current  year,  did  not 
entitle  him  to  claim  a  preference  for  the  rent  of  the  ensuing 
year,  or  for  a  proportion  to  the  date  of  bankruptcy  of  a 
bonus  payable  more  than  two  years  afterwards.    M'Laren  v 
Gowans  <&  Goodlefs  Trustee,  2,  80. 
Police  rates. — Held   that  the  Preferential   Payments   in   Bank- 
ruptcy Act,  1888,  applies  to  Scotland,  and  that  police  rates 
are  preferable  to  the  landlord's  right  of  hypothec.     Sinclair 
V  Craig,  9,  350. 
Police  rates — Are  Glasgow  police  rates  preferable  to  rent? — Held 
that  a  landlord  who  had  under  judicial  warrant  sold  his 
tenant's  effects  was  not  liable,  out  of  the  first  proceeds,  and 
preferably   to   the   rent,    to   pay   the   tenant's   unpaid   city 
assessments     imposed     under     the     Glasgow     Police     Acts. 
Glasgow     Collector     of     Rates     v     Prudential     Insurance 
Co.,  13,  224. 
Police  rates. — Circumstances  in  which  it  was  held  that  Glasgow 
police  rates  were,  under  the  Glasgow  Police  Act,  1895,  sec. 
27,  preferable  to  landlord's  hypothec.        National  Mutual 
Life  Assurance  Society  v  Dry  nan,  15,  48. 
Poor  rates. — A  claim  for  poor  rates  is  preferable  to  a  landlord's 
hypothec,  and  if  a  landlord  sequestrates  and  sells  the  tenant's 
effects,  he  becomes  liable  for  unpaid  poor  rates.     Adamson 
and  Miller  v  Ambrose,  Gl,   315. 
Privilege  of  domestic  servant's  wages. — The  wages  of  a  domestic 
servant  held  not  to  be  preferable  to  the  landlord's  hypothec 
for  rent.     Grant  v  Chalk  and  Another,  G2,  364. 
Privilege  of  workmen's  wages. — Held  that  the  wages  of  domestic 
servants,  and  so  of  a  joiner's  workmen  in  respect  of  their 
privilege  conferred  by  the  Bankruptcy  Act  of  1875,  are  pre- 
ferable to  the  hypothec  of  the  landlord.     Boag  and  Others  v 
M'Laine  and  Others,  G2,  360. 
Privilege  of  workman's  wages. — Held  that  the  landlord  is  tobe 
preferred  in  respect  of  his  hypothec  to  a  workman  claiming 
wages  against  his  bankrupt  employer,  the  Bankruptcy  Act 
and  the  amending  Act  of  1875  not  affecting  the  landlord's 
right  of  hypothec.     Tait  v  Neilson  and  M'Kenzie  &  Son, 
G2,   366. 
Privilege  of  workmen's  wages.— Held  that  workmen's  wages  have 
no  preference  in  a  question  with  the  landlord's  hypothec. 
Weddell  v  Thorn,  2,   384. 
Property  tax  and  poor  and  police  rates— Sale  of  steam  engine 
part  of  hypothec. — Held  that  the  purchaser  of  an  engme 
and  boiler  from  a  tenant  was  not  entitled  to  remove  them 
till  the  rent  of  the  premises  and  the  poor  rates,  property 
tax    and  police  rates  thereon  were  paid,  and  that  poor  and 
police  rates,  as  well  as  property  tax,  are  in  general  prefer- 
able to  private  debts.     M' Arthur  v  Stevenson,  &c.,  II,  114. 


266  DIGEST  OF  CASES. 

Lease :  Hypothec— Competition— coKimaed 

PuUic  health,  road,  and  prison  rates. — The  Preferential 
Payments  in  Bankruptcy  Act,  1888,  does  not  apply  to  cases 
where  there  has  not  been  something  corresponding  to  an 
English  receiving  order,  and  in  such  oases  the  assessing 
authority  has  no  claim  against  a  landlord  selling  for  rent 
Sec.  63  of  the  Prisons  Act,  1877,  and  sec.  85  of  the  Roads 
and  Bridges  Act,  1878,  apply  only  to  cases  where  there  is 
a  distribution  of  the  property  of  the  party  assessed  under 
some  authority,  as,  for  example,  in  a  sequestration  or  a 
cessio,  and  do  not  affect  the  landlord's  hypothec.  Reid  v 
Smith,  11,   149. 

Shipmaster's  lien — Furniture  got  on  hire-purchase  contract. — 
Held  that  the  shipmaster's  lien  for  the  freight  of  goods 
carried  abroad  under  a  horva  fide  contract  of  affreightment 
with  the  tenant  of  a  house  was  preferable  to  the  landlord's 
hypothec  for  the  rent  of  the  house  from  which  the  furniture 
had  been  removed,  and  that  furniture  obtained  on  the  hire- 
purchase  system,  when  put  into  a  house  and  used  in 
plenishing  it,  was  subject  to  the  landlord's  hypothec  for  the 
rent,  but  not  when  it  was  put  into  the  house  and  kept  there 
for  a  short  time  only  with  the  view  of  its  being  carried 
abroad.      "  Mossgiel"  S.S.  Co.  v  Stewart,  16,  289. 

Steelbow — Whetlier  it  is  mutuum  or  locatio — Whether  it  gives 
landlord  preference  in  tenant's  bankruptcy. — Held  that  a 
landlord  had  no  preference  over  other  creditors  upon  the 
straw  and  chaff  of  the  waygoing  crop  of  a  bankrupt  tenant, 
although  the  tenant  upon  his  entry  to  the  lands  received 
two-thirds  of  the  straw  and  chaff  of  his  predecessor's  last  crop 
without  making  any  payment  therefor,  and  undertook  at  the 
end  of  his  lease  in  the  same  way  to  leave  similar  quantities 
of  straw  and  chaff  without  payment,  these  quantities  not 
having  been  expressly  let  as  steelbow,  and  that  the  land- 
lord's only  remedy  was  to  rank  for  damages.  Held  further 
that  steelbow  fungibles  fall  under  the  mutuum  of  the  Komau 
law,  and  confer  no  right  of  preference  on  the  landlord  over 
other  creditors  of  the  tenant.    Macneal  v  Smith,  2,  331. 

V.  Hypothec— (e)  Intromitter. 

Intromitter  with  tenant's  effects. — Held  that  part  of  goods  which 
formed  the  stock-in-trade  in  a  business,  and  which  fell 
within  the  invecta  et  illata  and  were  subject  to  the  landlord's 
right  of  hypothec,  could  not,  by  an  arrangement  entered  into 
between  the  tenant  and  an  intromitter,  be  removed  currente 
termino  without  communicating  or  making  provision  with 
the  landlord  for  payment  of  the  rent ;  that  it  was  no  answer 
that  at  the  time  of  the  removal  of  the  goods  sufficient  were 
left  to  cover  the  rent ;  and  that  an  intromitter  was  liable 
for  the  rent.     Reid  v  MacGregor,  18,  259. 

Judicial  factor  in  tenant's  sequestration. — ^A  judicial  factor  in 
the  sequestration  of  a  tenant  of  a  shop  intromitted  with  the 
subjects  of  hypothec  therein,  and  sold  perishable  goods  and 
certain  fittings  and  utensils.  Circumstances  in  which  he 
was  heM  liable  for  the  difference  between  the  value  of  the 
effects  found  by  him  in  the  shop  and  the  value  of  those  left 
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by  him  in  it  after  intromission,  under  deduction  of  the 
expense  of  realising.  Opinion  that  the  mere  fact  of  intro- 
mission with  the  subject  of  hypothec  does  not  necessarily 
involve  liability  for  the  year's  rent.     Porter,  &c.  v  Taylor, 

Poinding  creditor. — A  landlord  is  not  entitled  to  recover  from  a 
creditor  of  his  tenant,  who  has  currents  termino  poinded 
subject  to  his  hypothec  the  full  amount  of  the  term's  rent, 
but  only  the  sum  realised  by  the  sale  after  deducting 
expenses.     Miller  v  Rankin,   G2,  276. 

Poinding  creditor. — A  landlord  is  entitled  to  recover  from  a 
creditor  of  his  tenant,  who  has  currervle  termino  poinded 
and  sold  eiiects  subject  to  his  hypothec,  the  full  amount  of 
the  rent  for  which  these  goods  were  hypothecated.  After 
the  term  of  payment  of  the  rent,  but  not  before,  it  is  a 
good  defence  that  the  poinding  creditor  left  in  the  premises 
effects  of  value  enough  to  pay  the  rent.  A  poinding  creditor 
ought  before  selling  to  offer  payment  of  the  rent.  Small  v 
Boyds,    Gl,    307. 

Poinding  creditor  and  officer. — The  furniture  of  a  tenant  of  a 
dwelling-house  was  poinded  and  sold  by  a  creditor  in  face 
of  a  warning  given  to  the  sheriff-officer  before  the  sale  that 
the  rent  was  unpaid.  The  sale  under  the  poinding  having 
realised  less  than  the  rent,  held  that  the  liability  of  the 
poinding  creditor  and  of  the  sheriff-officer  was  limited  to  the 
amount  realised  by  the  sale.  Millar  v  Ballingall  and 
Vre,  4,  87;  5,  29. 

Poinding  creditor. — Held  that  the  penal  liability  of  intromitters 
with  effects  of  a  tenant  subject  to  a  landlord's  hypothec  for 
the  whole  of  the  current  year's  rent  may  be  modified. 
Small  V  Boyd  and  Millar  v  Ballingall  considered. 
Chalmers  ^  Brown,  6,  197. 

Poinding  creditor — Plenishing  left  sufficient,  hut  carried  off 
later. — ^Where  poinding  creditors  showed  that,  after  their 
sale  of  house  furniture  subject  to  a  landlord's  hjrpothec, 
the  rent  was  covered  by  effects  in  the  house  sufficient  in 
value  and  liable  to  the  hypothec,  held  that  they  could  not 
be  made  responsible  as  intromitters  for  the  rent,  though  the 
effects  were  afterwards  carried  off.  Walker's  Trustees  v 
Younger  &  Younger,  17,  66. 

Bate  collector. — When  effects,  sequestrated  for  rent,  were 
removed  by  a  burgh  rate  collector,  to  be  sold  for  payment  of 
rates,  held,  in  a  question  between  the  landlord  and  the 
collector,  that  though  the  rates  were  preferable  to  the  rent, 
the  removal  was  improper,  and  warrant  to  carry  back 
granted.     Trustees  of  A  B  y  Irvine,  10,  214. 

Removal  contractor. — A  contractor  removing  between  terms  the 
furniture  of  a  house  to  a  saleroom  is  liable  (along  with  the 
tenant)  for  the  unpaid  rent  of  the  house.  Questions,  whether 
he  is  liable  for  more  than  the  current  term's  rent;  also, 
whether  it  is  competent  to  sue  him  before  the  term  when 
the  rent  is  payable.  Pulla/r  v  Munro  and  Another,  G2, 
279. 
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V.  Hypothec— (d)  Expenses  of  Sequestration. 

In  security — Bent  paid. — Held  that  sequestration  currente 
termino  must,  unless  in  very  exceptional  circumstances,  be 
taken  at  the  landlord's  expense,  if  the  rent  be  duly  paid. 
Shaw  V  Browne,  1,  341. 

In  security — Bent  paid. — ^Where  sequestration  is  justifiably  led 
in  security,  but  eventually  the  rent  is  duly  paid,  it  is  a 
general  but  not  an  invariable  rule  that  each  party  bears 
his  own  expenses.     Dougans  v  Fraser,  3,  344. 

In  security — Bent  paid. — Held  {following  Gordon  v  Suttie, 
14  S.  954)  that  where  rent  wa<s  paid  at  the  term  when  it 
became  due,  the  landlord  was  not  entitled  to  the  expenses  of  a 
sequestration  in  security.     Nicol  v  Mercer,  18,  253. 

In  security — Bent  not  paid. — A  landlord  using  sequestration  in 
security  on  reasonable  grounds  held  entitled  to  expenses 
against  the  tenant,  where  the  latter  opposed  the  action 
without  paying  the  rent  or  finding  caution  for  it.  Sinclair 
V  Morrison,  18,  254. 

In  security — Bent  paid. — Held  (following  Gordon  v  Suttie) 
that  where  rent  was  paid  at  the  term  when  it  became  due, 
the  landlord  was  not  entitled  to  the  expenses  of  a  seques- 
tration currente  termino.      Kilhurn,  dsc.  v  Wilson,  19,  249. 

VI.  Repairs. 

Extraordinary  repairs  of  farm  buildings. — The  tenant  of  a  farm 
claimed  from  his  landlord  the  cost  of  repairing  the  roof  of 
his  granary.  Held,  notwithstanding  an  unusually  strict 
clause  in  the  lease  with  reference  to  repairs,  that  the  land- 
lord was  liable  for  extraordinary  repairs,  and  that  the  repairs 
made  on  the  granary  were  of  that  nature.  Whitton  v 
Ewan,  4,  214. 

Failure  by  tenant  to  repair — Non-occupation — Damages. — 
A  tenant  was  bound  under  a  lease  to  "  keep  and  maintain 
the  premises  and  contents  thereof  hereby  let "  in  good 
order  and  repair  during  the  currency  of  the  lease,  ordinary 
tear  and  wear  excepted.  He  left  the  premises  eighteen 
months  before  the  end  of  the  lease  and  failed  to  implement 
his  obligation  to  maintain.  He  was  held  liable  in  damages, 
measured  not  by  what  would  be  required  to  put  everything 
in  fresh  condition  for  a  new  tenant,  but  by  what  would  be 
required  to  renew  defects  over  and  above  ordinary  tear  and 
wear.  Opinion  that  the  word  "  premises "  in  the  lease 
included  the  whole  subjects  of  lease.  Wiseman  v  Alley, 
9,  254. 

Fixtures — Tenants  fittings  dangerous  to  house. — Held  that  the 
introduction  by  the  tenant  into  a  farmhouse  of  hot-water 
appliances  in  connection  with  a  kitchen  range  was  not,  prim.a 
facie,  a  source  of  danger  to  the  house ;  that  the  tenant  was 
entitled  to  introduce  them  for  his  convenience,  as  tenant's 
fittings  ;  and  that,  in  the  absence  of  imminent  and  specific 
danger  from  them,  the  landlord  was  not  entitled  to  have 
them  removed.      Aitken,  <&c.  v  Bain,  dsc,  15,  56. 
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Heir    and    executor — Liability    under    obligation    to    repair. — 
In  a  nineteen  years'  lease  the  lessor  of  a  farm  was  bound  to 
repair   the   plaster    of   the   dwelling-house;    to   repair,    and 
where  necessary  to  renew,  the  doors  in  the  building;  and 
to  repair  the  granary  floor  and  roofs  of  the  steading  where 
necessary;  and  on  condition   of  these  repairs  being  made, 
the  tenants  agreed  to  accept  of  the  buildings  as  in  good 
repair  and  to  uphold  them.     The  lessor  having  died  before 
the  repairs  were  made,  held  that  the  heir  of  entail  in  posses- 
sion was  liable  to  the  tenants  for  the  execution  of  the  repairs, 
reserving   any   right   of   relief  he  might  have   against   the 
lessor's  executor.     Burnfields  v  Stewarts,  Gl,  283. 
Landlord's   undertaking   to   improve  farm — Meaning    of   "  con- 
duit " — Retention  of  rent. — In  the  lease  of  a  farm  the  land- 
lord bound  himself   to  execute   repairs   and  alterations   on 
the  farm   described   in   a   schedule   subjoined  to  the   lease. 
The  schedule  bore — "  (6)  Cothouses  to  be  seen  to  and  made 
right.     (7)  Conduits  to  be  redd  and  renewed,  if  required." 
The  lease  contained  no  stipulation  as  to  the  carriages  for 
these  repairs,  &c.,  being  borne  by  the  tenant.    Held  (1)  that 
the  landlord  was  bound  to  alter  and  improve  the  cothouses 
without  the  tenant   supplying  the   carriages ;    (2)  that   the 
obligation  of  the  landlord  as  regards  "  conduits "  extended 
only  to  built  drains  or  "  condies,"  and  not  to  pipe  drains, 
nor  to  the  lowering  of  the  levels  of  the  built  drains;  and 
(3)  that  the  landlord  having  declined  to  put  the  cothouses 
right   except   upon    condition    of   the   tenant   supplying   the 
carriages,  the  tenant  was  entitled  to  retain  the  half-year's 
rent  sued  for  until  the  cothouses  were  put  right.    Gillespie  v 
Auchterlonie,  2,  77;  3,  48. 
Payment  made  by  commanding  office?-  of  Volunteer  corps  success- 
fully  challenged   by   succeeding   commariding    officer. — The 
commanding  officer  of  a  Volunteer  corps  was  landlord  of  their 
drill  hall,  and  paid  with  the  money  of  the  corps  for  a  partial 
renovation   of   the   premises  ;    held  that  the  work  was,   sua 
natura,  a  landlord's  repair,  and,  moreover,  that  he  had  by 
his  lease  undertaken  all  repairs,  and  that  therefore  the  pay- 
ment was  challengeable  at  the  instance  of  the  new  command- 
ing officer,   and  might  be  deducted  by  him  from  the  next 
term's  rent  when  due.       Bennett  v  Grant,  12,  221. 
Tenants  petition  for  remit  to  mem  of  skill  and  for  damages — 
Competency. — Held  that  it  was  incompetent  in  an  action  at 
the  instance  of  a  tenant  against  his  landlord  with  regard  to 
the  insufficiency  of  the  subject  let  (a  dwelling-house),  in  addi- 
tion to  making  a  claim  for  damages,  to  conclude  for  a  remit 
to  a  person  of  skill  to  inspect  the  house  and  report  on  the 
condition  thereof,  and  whether  it  was  in  a  tenantable  and 
habitable  state,  and,  if  not,  what  repairs  and  alterations  were 
necessary  to  put  it  into  such  state;   to  have  the  landlord 
ordained  to  execute  such  repairs  or  alterations  to  the  satis- 
faction of  an  inspector  appointed  by  the  Court ;   and  failing 
the   landlord's   doing   so,    to   have   warrant  granted  to   the 
tenant  to  execute  such  repairs  and  alterations  at  the  sight 
of  the  inspector  at  the   cost  of  the  landlord.       Gam,ble  v 
Hamilton,  18,  149. 
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VII.  Settlement  at  Ish— (a)  At  Common  Law. 

Away-going  crop — Grass  for  hay. — A  tenant's  lease  expired  at 
Whitsunday,  1865,  as  to  the  houses  and  grass,  and  at  the 
separation  of  the  crop  as  to  the  arable  ground.  At  Whitsun- 
day he  had  a  field  of  grasiS,  the  seeds  of  which  had  been 
sown  with  the  grain  crop  of  the  previous  year,  and  of  which 
he  proposed  making  hay  during  the  summer  of  1865.  The 
landlord  took  possession  of  the  field  at  Whitsunday,  on  the 
plea  that  it  was  "  grass,"  to  which  he  then  obtained  entry. 
Held  that  the  tenant  was  entitled  to  reap  a  crop  of  hay, 
and  that  the  landlord  was  liable  to  him  in  the  value  thereof. 
M'Nee  v  Carnie,  Gl,  345. 

Compensation — Liquid  and  illiquid  claims. — The  landlord  pur- 
chased from  the  tenant  the  waygoing  crop,  and  the  price  was 
fixed  by  arbiters.  Held  that  the  landlord  could  not  plead 
in  compensation  as  against  the  price  (1)  an  illiquid  claim 
for  additional  rent  for  miscropping  during  a  previous  year, 
and  (2)  a  claim  for  a  small  sum  of  damages  for  removing 
fixtures.      Gray  v  Forbes,  GI,  292. 

Compensation  of  landlord's  and  tenants  claims — Mutual  stipu- 
lations in  lease. — At  the  termination  of  a  farm  lease  the 
tenant's  crops,  &c.,  to  be  taken  over  by  the  land- 
lord, were  duly  valued,  but  the  landlord,  in  an 
action  for  payment  of  their  value,  proponed  an  illiquid 
counter  claim  of  damages  for  miscropping,  &c.  The  estate 
regulations  incorporated  in  the  lease  provided  that  the 
tenants  should  be  paid  the  price  of  their  waygoing  crop, 
under  deduction  of  arrears  of  rent,  claims  for  damages,  &c. 
Held  that,  because  of  the  express  stipulation  that  such 
claims  were  to  be  deducted  from  the  price  of  the  crop,  the 
landlord  must  be  allowed  a  proof  of  his  claim.  Suther- 
land V  Urquhart,  23  R.  284,  distinguished.  Officers  v 
Porteous,   16,   152. 

Farm — Purchase  of  waygoing  crop  by  new  tenant — Charge  for 
accomm,odating  his  horses — Eectympense. — Where  a  farm 
lease  stipulated  that  the  waygoing  crop  should  be  pur- 
chased by  the  incoming  tenant,  but  was  silent  as  to  the 
accommodation  for  the  latter's  horses,  and  these  horses  were 
sheltered  (only)  in  the  farm  buildings,  held  ttat  the  farmer 
was  entitled,  in  the  absence  of  agreement,  to  3d.  a  head  per 
day  from  the  incoming  tenant,  getting,  besides,  the  dung  in 
terms  of  the  lease.       M'Gregor  v  Ireland,   17,  26. 

Fixtures — Temporary  erections  on  lands. — A  builder  having 
held  a  piece  of  land  on  a  yearly  tenancy  for  a  yard,  and 
having  erected  thereon  a  shed  and  a  toolhouse,  removed 
them  when  the  land  was  sold  and  his  term  of  occupancy 
expired.  Held,  in  an  action  at  the  instance  of  the  pur- 
chasers, that  he  was  entitled  to  do  so,  in  respect  of  the 
nature  of  the  buildings  and  of  his  occupancy,  and  of  the 
conditions  of  the  sale  to  the  pursuers.  Schoolar  v  Lawson, 
6,  110. 

Fixtures — Removeability. — In  a  question  between  landlord  and 
tenant  as  to  the  removeability  of  articles  attached  to  a  build- 
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ing  by  the  tenant,  the  nature  of  the  tenancy,  the  extent  to 
which  the  building  will  be  affected  by  the  severance,  the 
character  of  the  articles,  and  the  probable  intention  of  the 
parties  regarding  them,  are  all  relevant  considerations  in 
determining  the  right  of  the  tenant  to  remove  them.  Cir- 
cumstances in  which  held  that  a  Home  Mission  Board  were 
entitled  to  remove,  at  the  termination  of  their  tenancy  of  a 
hall,  a  rood  screen,  altar  steps,  altar  rails,  oak  standards 
with  brass  rods,  and  gas  coronse.  Hewett  v  Bishop  of 
Glasgow's  Fund  Committee,  14,  95. 

Incoming  tenant — Fayment  for  grass  seeds. — Circumstances  in 
which  held  that  an  incoming  tenant  was  not  liable  to  the 
trustee  for  creditors  of  the  outgoing  tenant  for  the  cost  of 
grass  seeds  sown  down  by  the  outgoing  tenant  with  the 
crop  of  the  year  preceding  his  ish.      Wyllie  v  Low,  9,  280. 

Outgoing  tenants  rights  against  landlord  and  incoming 
tenant — Privity  of  contract. — A  farm  lease  stipulated  that 
a  tenant  should,  at  entry,  take  from  his  predecessor  and  pay 
valuation  prices  for  certain  manure,  hay,  pasture  grass,  and 
other  crops,  and  should  at  ish  give  the  similar  fungibles 
then  existing,  at  valuation  prices,  to  his  successor,  who 
should  be  entitled  to  take  them.  At  ish  he  and  the  in- 
coming tenant  arranged  the  spring  valuations,  but  these 
were  not  duly  paid,  and  in  autumn  he  declined  to  treat  with 
the  incoming  tenant,  and  as  the  landlord  failed,  on  requisi- 
tion, to  treat  with  him,  the  autumn  crop  was  lost.  The 
outgoing  tenant  then  sued  the  landlord  and  incoming  tenant 
for  (1)  the  unpaid  balance  of  the  spring  valuations,  and  (2) 
for  the  loss  on  the  autumn  crop.  Held  that,  by  treating 
with  the  incoming  tenant  alone,  the  pursuer  had  released 
the  landlord  from  liability  for  his  first  claim,  and  the  in- 
coming tenant  was  alone  liable,  but  that  the  landlord  alone 
was  liable  for  the  second  claim,  having  been  bound  to  treat 
with  regard  to  it.  Michie's  Trustees  -^  Farquharson, 
&c.,  14,  267. 

Waygoing  crop — Demise  to  incoming  tenant — Attempted  sale. — 
By  the  custom  of  an  estate  and  express  agreement  in  the 
verbal  let  to  the  outgoing  tenant  of  a  farm,  she  had  to 
leave  the  crop  to  the  incoming  tenant  at  a  valuation.  Held 
that  the  landlord,  who  had  agreed  that  the  incoming 
tenant  should  have  the  crop,  was  entitled  to  interdict 
against  a  public  sale  of  the  crop  by  a  third  party  who  had 
bought  it  from  the  outgoing  tenant.  Earl  of  Strathmore 
V  Robb,  6,  363. 

VIL  Settlement  at  Ish— (b)  Under  the  Agrieultupal 
Holdings  Acts. 

Arbitration — Appeal — Sheriff. — ^Where  a  tenant,  intending  to 
appeal  against  an  award  under  the  Agricultural  Holdings 
Act,  1883,  lodged  a  note  of  appeal  to  the  Sheriff  with  a 
janitor  at  the  principal  Sheriff  Court-house  of  the  county  on 
the  last  day  for  appealing,  and,  without  obtaining  any  de- 
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liverance,  some  weeks  afterwards  uplifted  the  note,  and 
presented  it  at  the  Sherifi-clerk's  office  for  the  SterifE- 
Substitute's  district  within  which  the  subjects  in  dispute 
were  situated,  and  there  obtained  a  deliverance  appointing 
service,  held,  when  the  appeal  came  before  the  Sheriff- 
Substitute,  that  as  it  was  not  lodged  within  the  statutory 
period  of  seven  days  it  was  incompetent.  Shanks  v  Nisbet 
16,  316. 

Compensation  for  improvements  —  Appointment  of  referee 
for  the  landlord. — Where  a  lease  came  to  an  end  by 
renunciation,  and  the  landlord  failed  within  seven  days  from 
notice  being  given  to  appoint  a  referee  to  decide  on  the 
tenant's  claims  of  compensation  for  improvements,  the 
Court  made  such  an  appointment  under  sec.  9  (6)  of  the 
Agricultural  Holdings  Act,  1883.  Osier  v  Marchioness  of 
Lansdowne,   1,  48. 

Compensation  for  improvements — Appointment  of  referee. — 
Circumstance  in  which  held  that,  in  respect  of  the  landlord's 
failure  to  name  a  referee  to  act  along  with  the  referee 
named  on  behalf  of  the  tenant,  an  appointment  fell  to  be 
made  by  the  Sheriff  under  sec.  9  (6)  of  the  Agricultural 
Holdings  Act,  1883.  Observations  on  appointment  by  a 
Sheriff.      Barron's  Trustees  v  Hunter,   1,  221. 

Compensation  for  improvements  ■ — •  Appointment  of  referee — 
Notice  of  claim  sent  to  agents. — -Held  (1)  that  the  Sheriff's 
functions  in  the  appointment  of  a  referee  under  sec.  2  (3) 
of  the  Agricultural  Holdings  Act,  1889,  are  purely 
ministerial,  and  he  cannot  refuse  or  delay  to  appoint 
because  disputes  between  the  parties  connected  with  the 
holding  are  pending  in  Court ;  and  (2)  that  a  notice  of  claim 
sent  by  a  tenant  to  the  law  agents  and  factors  of  the  land- 
lord may  be  regarded  as  given  to  the  landlord  in  terms  of 
sec.    7   of  the  Agricultural   Holdings   Act,    1883.       Easson 

V  M orison,  6,  46. 

Com,pensafion  for  improvements — Agreement  securing  compen- 
sation— Appointment  of  referee  by  Sheriff — Appeal  to 
Sheriff-Principal. — Held  (1)  that  agreements  to  take 
effect  under  sec.  5  of  the  Agricultural  Holdings  Act  of 
1883  must  be  stamped  with  agreement  stamps ;  and  (2) 
that  receipts  granted  by  the  tenant  for  abatements  of  rent 
and  bearing  to  contain  a  discharge  of  all  his  claims  under 
the  Act  are  not  agreements  securing  to  the  tenant  such 
compensation  as  is  allowed  by  the  Act  to  be  substituted 
for  the  statutory  compensation,  and  the  production  of  such 
receipts  by  the  landlord  will  not  prevent  the  tenant  from 
obtaining  the  appointment  of  a  referee.  Competency  of 
appeal  from  Sheriff-Substitute  to  Sheriff-Principal  in 
petition   for    appointment    of   referee   doubted.       Gardiner 

V  Lord  Abercromhy,  9,  33. 

Compensation  for  improvements — Appointment  of  referee — 
Appeal  to  Sheriff. — Held  that  it  is  incompetent  for  the 
Sheriff-Principal  in  an  appeal  aginst  the  award  of  a  referee 
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under  the  Agricultural  Holdings  Acts,  1883_and  1889,  to 
review  the  interlocutor  of  the  SherifE-Substitute  appointing 
the  referee  and  defining  the  scope  of  the  reference.  Graham 
V  Lord  Kinnoull,  17,  157. 

Compensation  for  improvements — Appointment  of  referee — 
Limitation  of  reference  —  Substituted  compensation. — 
Where  the  Sherifi-Substitute  had,  in  appointing  the  referee 
under  the  Agricultural  Holdings  Acts,  construed  the  agree- 
ment for  compensation  contained  in  the  lease,  and  on  such 
construction  directed  the  referee  to  consider  a  certain  portion 
of  the  claim  only  as  competently  falling  under  the  reference, 
opinion  that  he  had  acted  rightly,  in  respect  that  that  was 
the  proper  stage  for  deciding  that  question,  and  that  the 
lease  on  a  sound  construction  of  it  excluded  the  claim  in  so 
far  as  not  sent  to  the  referee.  Observed  further  that  where 
the  parties  have  agreed  to  a  certain  substituted  compensation 
by  the  lease,  a  proof,  at  the  close  of  the  tenancy,  that  the 
compensation  so  fixed  is  not  fair  and  reasonable  ought  not 
to  be  allowed.       Graham  v  Lord  Kinnoull,  l7,  157. 

Comperbsation  for  improvements  —  Arbitration  —  Appeal  on 
refusal  of  counter  claim. — Where  arbiters,  in  fixing  the  com- 
pensation payable  to  a  tenant  under  the  Agricuftural  Hold- 
ings Act  of  1883,  refused  thei  landlord's  counter  claim  for 
drainage  money  due  to  him  under  agreement  but  unpaid, 
held  that  his  appeal  against  this  refusal  was  competent  under 
sec.  20  (4)  of  the  Act.  Buhe  of  Boxburghe  v  Scott' •; 
Trustees,  16,  54. 

Compensation  for  improvements — Award  by  statutory  _  referee 
ultra  petita — Reduction  of  tenants  compensation  on 
account  of  bad  husbandry — Consumption  of  feeding  stuffs 
not  applied  to  soil. — A  landlord  appealed  to  the  Sheriff 
against  an  award  by  the  referee  in  a  statutory  reference 
between  him  and  his  agricultural  tenant  on  the  following 
grounds: — (1)  That  the  award  was  invalid  in  respect  that 
the  referee  had  awarded  a  sum  in  excess  of  the  tenant's 
claim  for  the  manurial  values  of  feeding  stuffs  consumed  ; 
(2)  that  the  tenant's  compensation  for  manures  should  be 
reduced  by  the  value  of  the  manure  that  would  have  been 
produced  by  the  consumption  on  the  holding  of  hay  removed 
from  the  holding  ;  and  (3)  that  the  manure  produced  from 
the  consumption  of  feeding  stuffs  during  the  last  year  of  the 
tenancy  was  not  applied  to  the  lands  but  handed  over  to 
the  landlord.  Held  (1)  that  the  award  was  not  mvalid 
because  the  compensation  awarded  in  certain  of  the  items 
exceeded  the  sums  claimed,  seeing  that  the  total  compensa- 
tion did  not  exceed  the  total  sum  in  the  notice  and  claim  ; 
(2)  that  as  the  removal  of  hay  was  not  a  breach  of  the  rules 
of  good  husbandry  or  agreement,  the  compensation  tor 
manures  did  not  fall  to  be  reduced;  and  (3)  that  as  the 
manure  produced  from  the  consumption  of  feeding  stufls 
during  the  last  year  of  the  lease  was  not  applied  to  the 
lands  but  was  handed  over  to  the  landlord,  such  consumption 
was  not  an  improvement,  and  the  award  fell  to  be  reduced 

19 
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by  the  sum  found  due  on  that  ground.  Davidson  v 
Hunter,  4,  33. 

Compensation  for  improvements — Effect  of  landlord's  counter 
claim. — Circumstances  in  which  a  landlord's  counter  claim 
was  sustained  by  way  of  deduction  from  the  tenant's  claim 
of  compensation  for  improvements,  to  the  efiect  of  extinguish- 
ing the  latter.  Duke  of  Boxburghe  y  Scott's  Trustees,  16, 
54. 

Compensation  for  improvements — Extra  feeding  stuffs. — Cir- 
cumstances in  which  the  Sheriff  upheld  an  award  by  the 
oversman  in  a  reference  under  the  Agricultural  Holdings 
Act,  1883,  allowing  compensation  for  improvements  effected 
by  the  extensive  and  long-continued  consumption  of  feeding 
stuffs  over  and  above  the  remaining  value  of  feeding  stuffs 
and  manures  used  during  the  latter  years  of  the  lease. 
Mac  fie  V  Riddell,  6,  13. 

C ompovsation  for  improvements — Landlord's  notice  of  counter 
claim — Waiver  of  claims  for  interest  and  miscropping — 
Expenses  in  arbitration. — In  an  appeal  to  the  Sheriff  under 
the  Agricultural  Holdings  Act,  1883,  held  that  under  the 
7th  section,  where  the  tenant  gives  a  notice  of  claim,  the 
landlord  intending  to  claim  in  the  statutory  reference  for 
deductions  is  bound  to  give  a  counter  notice ;  (2)  that,  on 
the  facts  proved,  a  failure  to  claim  interest  on  improvement 
expenditure  at  the  first  rent  settlement  after  each  advance 
had  been  made  amounted  to  waiver  of  any  claim  by  the 
landlord  for  interest ;  (3)  that  the  receipt  of  yearly  rents 
after  alleged  miscropping  without  reserving  any  claim  for 
pactional  rents  had   the   effect   of  discharging   such  claim ; 

(4)  that  ryegrass  hay  having  been  sold  off  the  holding  in 
accordance  with  the  lease,  the  oversman  had  erred  in 
sustaining  the  landlord's  claim  in  respect  of  timothy  hay 
sold  off  the  holding  as  in  contravention  of  the  lease ;    and 

(5)  that  the  Sheriff  had  jurisdiction  to  deal  with  the  award 
of  expenses  by  the  oversman.      Reid  v  Oswald,  4,  28. 

Compensation  for  unexhausted  manure — Larger  counter  claim 
for  pactional  rent. — In  an  arbitration  under  the  Agricultural 
Holdings  Act,  1883,  between  a  tenant  and  his  landlord,  the 
former  was  found  entitled  to  compensation  for  unexhausted 
manure,  but  was  found  liable  to  a  greater  extent  for  mis- 
cropping. On  appeal  to  the  Sheriff,  held  that  the  tenant's 
compensation  was  extinguished  by  the, counter  claim  in  the 
arbitration,  and  the  landlord  assoilzied,  reserving  his  claim 
for  the  difference  in  another  process.  Soot's  Trustees  v  Lord 
Wharncliffe,   1,   189. 

Compensation  for  improvements — Period  for  notice  of  claim. — 
Held  that  the  date  of  determination  of  the  tenancy,  within 
four  months  from  which  a  claim  under  the  Agricultural 
Holdings  Act  of  1883  has  to  be  lodged,  is  the  date  of  the 
termination  or  ^  expiry  of  the  lease,  and  that  a  clause  in 
the  esta,te  conditions  of  let  giving  the  outgoing  tenant  the 
occupation  of  the  barns  and  barn-yards  until  a  later  date 
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does  not  extend  tlie  period  within  which  such  a  claim  by 
the  tenant  can  be  made.      Hannan  v  Ramsay,   1,   232. 

Compensation  for  improvements — Period  for  notice  of  claim. — ■ 
The  Agricultural  Holdings  Act,  1883,  sec.  7,  provides  that  "  a 
tenant  shall  not  be  entitled  to  compensation  imder  this  Act 
unless,  four  months  at  least  before  the  determination  of  the 
tenancy,  he  gives  notice  in  writing  to  the  landlord  of  his 
intention  to  make  a  claim  for  compensation  under  this  Act." 
Held,  in  the  case  of  a  lease  under  which  the  terms  of  removal 
weire  from  the  houses,  grass,  and  pasture  lands  at  Whit- 
sunday, and  from  the  arable  land  at  the  separation  of  the 
crop  from  the  ground,  that  "  the  separation  of  the  crop  " 
was  equivalent  to  the  term  of  Martinmas,  that  the  term  of 
Martinmas,  for  the  purposes  of  the  Act,  was  11th  November, 
and  that  a  notice  of  claim  given  on  26th  July  was  too  late. 
Frame  v  Lyon,  14,  112. 

Compensation  for  improvements — Prorogation  of  arbitration — 
Appeal  to  Sheriff. — Appeal  to  the  Sheriff  under  sec.  20  of 
the  Agricultural  Holdings  Act,  1883,  held  incompetent 
where  the  tenant's  detailed  claim  lodged  before  the  referee 
was  under  £100,  although  in  his  original  notice  it  exceeded 
that  amount.  Question  whether  an  appeal  is  competent 
from  the  award  of  a  single  arbiter  pronounced  after  the 
expiry  of  twenty-eight  days  after  his  appointment,  when 
parties  have  granted  a  prorogation  of  the  period  for  award. 
Chalmers's  Trustees  v  M'Clymont's  Trustee,  4,  48. 

Compensation  for  improvements — Validity  of  award — Com- 
petency of  appeal. — Circumstances  in  which  the  validity  of 
an  arbiter's  award  under  the  Act  was  sustained,  and  an 
appeal  to  the  Sheriff  against  a  finding  to  this  effect  by  the 
Sheriff-Substitute  held  to  be  incompetent.  Governors  of 
Gillespie's  Hospital  v  Penman,   1,    292. 

Eenunciation  of  lease  and  claims — Implied  waiver  of  compensa- 
tion.— Held  that  a  renunciation  of  missives  of  tack  by  a 
tenant,  and  generally  of  all  "claims,  interest,  and  advan- 
tage "  under  such  missives,  does  not  import  a  discharge  of 
the  tenant's  claim  under  the  Agricultural  Holdings  Act  of 
1883  for  compensation  for  improvements  executed  by  him 
on  his  holding,  or,  in  particular,  an  agreement  securing  com- 
pensation under  the  5th  section  of  the  Act.  Osier  v 
Marchioness  of  Lansdowne,  1,  48. 

Renunciation  of  lease — Implied  waiver  of  compensation — Period 
for  notice  of  claim. — Held  (1)  that  under  a  lease  by  which 
the  tenant  was  to  remove  from  the  arable  land  at  Martinmas 
and  from  the  houses  and  grass  at  Whitsunday  thereafter, 
a  notice  of  claim  under  the  Agricultural  Holdings  Act  given 
four  months  before  Whitsunday  was  sufficient;  (2)  that  the 
tenant's  right  to  compensation  under  the  Act  was  not 
excluded  by  a  renunciation  of  the  lease  before  its  stipulated 
termination  without  expressly  reserving  the  claim.  Strang 
V  StuaH,  2,  305. 
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VIII.  Removings  and  Ejections. 

Ejection — Claim  for  both  damages  and  violent  profits. — Held 
that  a  landlord  suing  for  violent  profits  cannot,  in  addition 
thereto,  sue  for  damages,  though  he  may  sue  for  either 
alternatively.  Held  also  that  violent  profits  began  to  be 
due  at  the  date  of  the  Sheriff -Substitute's  judgement  against 
the  defender — there  being  a  probable  ground  of  defence — 
and  ceased  at  the  date  of  ejectment.    Baird  v  Kerr^  10,  128. 

Ejection — Conventional  irritancy. — A  lease  stipulated  that  in 
the  event  of  sequestration  for  rent  the  lease  should,  in  the 
option  of  the  proprietor,  be  void  and  null,  and  the  pro- 
prietor should  be  at  liberty  to  resume  possession  of  the 
lands,  &c.,  in  the  same  manner  as  if  the  lease  had  come  to 
an  end  by  the  expiry  of  its  full  term.  Held  that  a  summary 
ejection  was  incompetent.  Question,  whether  the  landlord's 
option  could  be  made  effectual  without  a  declarator.  Buke 
of  Hamilton  v  Warnochs,  Gl,  294. 

Ejection — Occupation  of  house  as  servant — Summary  removal 
at  end  of  service. — Held  that  when  the  master  of  a  servant 
occupying  a  house  under  his  engagement  of  service  dismisses 
the  servant,  whether  rightly  or  wrongly,  the  servant  is 
bound  at  the  termination  of  the  service  to  quit  the  premises 
occupied  by  him,  and  if  he  refuses  the  master  is  entitled  at 
once  to  sue  for  summary  removal,  so  as  to  obtain  ejection 
when  the  service  terminates.    M'Donald  v  Bush,  18,  178. 

Ejection — Possessory  judgement — Immediate  extract  pending 
appeal. — Held  that  it  is  in  the  discretion  of  the  Sheriff, 
where  he  has  granted  warrant  of  ejection,  to  allow  immediate 
extract  in  order  to  regulate  possession  of  the  subjects,  not- 
withstanding an  appeal  to  the  Court  of  Session.  Torrance 
V  Enowles  and  Campbell,  4,   102. 

Ejection — -Rent-paying  occupier — Leaseholder's  title  to  eject. — 
Where  an  occupier  of  land  instantly  produced  receipts  for 
several  years'  rents,  an  order  to  find  caution  for  violent 
profits  in  a  summary  ejection  against  him  was  refused,  and 
on  its  appearing  that  he  had,  in  fact,  been  in  possession  for 
some  years,  the  action  was  dismissed  as  incompetent. 
Opinion  on  the  competency  of  a  summary  ejection  at  the 
instance  of  a  leaseholder.      Macgillivray  v  Uhisholm,  18,  6. 

Ejection — Caution  for  violent  profits — Appeal. — An  order  by 
the  Sheriff-Substitute  on  the  defender  in  an  action  of  ejection 
to  find  caution  within  three  days  for  violent  profits,  in  terms 
of  the  Act  of  Sederunt  of  10th  July,  1839,  sec.  34,  is  not 
appealable.     JacTo  v  Carmichael,  10,  242. 

Ejection — Summary  ejection — Violent  profits — Title  to  sue — 
Occupier  by  acquiescence. — Circumstances  in  which  a  motion 
that  a  defender  alleged  to  occupy  a  house  by  tolerance 
should  find  caution  for  violent  profits  was  refused,  and 
thereafter  the  action  for  summary  ejection  was  dismissed. 
Held  that  the  pursuers  had  no  title  to  sue,  as  they  were  not 
infeft,  and  as  the  person  sought  to  be  ejected  did  not  derive 
his  possession  from  the  pursuers  themselves.      Opinion  that 
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a  petition  for  summary  ejection  is  irrelevant  and  inappro- 
priate where  it  is  only  averred  that  the  defender,  who  has 
possessed  for  more  than  twenty  years  by  acquiescence  of 
the  pursuers'  author,  possesses  vitiously  without  any  right 
or  title.  Wylie,  &c.  v  Marshall,  18,  3. 
Ejection  —  Summary  ejection  —  Violent  profits  —  Caution.  — 
Held  that  in  a  summary  action  of  ejection  a  landlord  is  not 
entitled  to  caution  being  found  for  violent  profits  where  the 
premises  have  been  let  to  the  defender,  and  the  right  or  title 
thereby  granted  has  not  reached  its  natural  termination  at 
the  date  of  the  action,  or  wher€  something  requires  to  be 
proved  by  the  landlord  before  he  can  succeed  in  his  action. 
Reid,  &c.  V  Bruce,  18,  247. 
Removing — Caution  for  violent  profiis. — Held  that  a  defender  of 
an  action  of  removing  pleading  tacit  relocation  must  find 
caution  for  violent  profits,  the  pursuer's  title  being  ex  facie 
good,  and  notice  to  remove  having  been  given.     Fergusson 

V  Maclcenzie,   10,   52. 

Removing — Conventional  irritancy  in  agricultural  lease — Tervi 
for  removing — Expenses. — By  lease  between  the  pursuer  and 
Shanks  it  was  provided  that  "  in  the  event  of  the  bankruptcy 
of  the  tenant  .  .  .  the  proprietor  shall  be  entitled  to 
resume  possession  of  the  lands  and  end  the  lease."  On  16th 
June,  1902,  Shanks'  estates  were  sequestrated.  Three  days 
later  the  pursuer  raised  this  action  for  declarator  of  the 
irritancy  and  for  removing.  Shanks  pled  that  the  pursuer 
was  not  entitled  to  possession  until  the  crops  were  reaped, 
which  defence  was  adopted  by  his  trustee.  Of  consent  the 
action  was  continued  from  time  to  time  until  the  crops  were 
reaped,  when  the  trustee  consented  to  decree  of  removing, 
but  claimed  expenses.  Held  that  he  was  entitled  to  ex- 
penses, in  respect  that  the  defence  was  reasonable  and  within 
the  power  and  discretion  of  the  Sheriff  to  sustain.     Rankin 

V  M'Gulloch,  19,  106. 

Removing — Effect  of  warning  to  remove  from  part  only  of 
subjects  let — Tacit  relocation. — Held  that  warning  to  a 
tenant  to  remove  from  part  of  tlie  subjects  let  excludes  tacit 
relocation  as  to  that  part.  Obiter  dictum  as  to  the  tenant's 
right  in  such  a  case  to  renounce  the  lease  of  the  whole 
subjects.     Fergusson  v  Mackenzie,  10,  52. 

Removing — Farm  buildings — Removal  Terms  Act. — Held  that 
the  Kemoval  Terms  Act,  1886,  applies  to  farmhouses  and 
buildings.  Douglas  v  M'Gillivray,  6,  88. 
Removing — Irrita/ncy  under  Act  of  Sederuwtj,  1756 — CoMUon 
for  violent  profits.— A.  landlord  sued  for  ejection  of  his 
tenants  from  their  farm,  on  the  ground  that  their  rent  was 
two  years  in  arrear,  and  their  tack  was  thus  irritated,  in 
terms  of  sec.  4  of  the  Act  of  Sederunt  of  I4th  December, 
1756.  Held  that  the  provision  in  the  Act  of  Sederunt 
of  1839,  see.  34,  for  a  defender's  finding  caution  for  violent 
profits  in  removing  and  summary  ejections  did  not  apply 
to  the  case  of  an  alleged  irritancy  where  the  tenant  had  a 
title  to  possess  not  yet  cut  down.  Ross  v  Duff,  <Ssc.,  15, 
227. 
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Bemovmg — Irritancy  for  non-payment  of  rent — Act  of  Sederunt, 
lith  December,  1756 — Purging  at  the  bar — Whether  pay- 
ment of  expenses  a  condition. — Held  that  a  tenant,  two  years 
in  arrear  with,  his  rent,  against  whom  an  action  of  remov- 
ing has  been  brought,  may  purge  the  irritancy  hj  payment 
of  the  arrears  at  the  bar  before  decree  has  been  pronounced, 
and  that  payment  of  the  expenses  of  the  action  is  not  a  con- 
dition precedent  of  the  purging,  but  may  be  decerned  for 
where  purgation  takes  place.  Macdonald  y  Machinnon, 
17,  30. 

Removing — Lease  by  bondholders. — Circumstances  in  which 
held  that  a  lease  for  years  by  a  bondholder  in  possession 
was  invalid  to  secure  a  tenant  against  his  being  removed 
by  a  purchaser  from  the  bondholder.  M'Farland  v  Tule, 
7,   166. 

Removing — Notice  to  quit — Waiver  of  notice. — Circumstances  in 
which  held  that  a  tenant  under  an  agreement  "  for.  a  course 
of  cropping  for  four  years,  commencing  with  crop  1884,"  had 
by  his  actings  barred  himself  from  insisting  on  notice  to 
remove  at  the  end  of  the  four  years,  and  had  lost  possession. 
M'Kenzie  v  Buchan,  5,  40. 

Removing — Notice. — Held  that,  in  a  petition  for  summary 
ejection  from  a  farm,  the  provisions  of  sec.  30  of  the  Sheriff 
Court  Act  of  1853  had  not  been  complied  with  as  required 
by  sec.  28  of  the  Agricultural  Holdings  Act,  1883,  and  that 
therefore  the  proceedings  were  incompetent.  Opinion  that, 
where  there  is  neither  a  probative  lease  nor  a  letter  of 
removal,  a  process  of  removing  must  be  instituted  at  the 
interval  before  the  ish  first  in  date  which  is  prescribed  by 
the  Act  of  1883.     Sivwright  v  Lightbourne,  6,  351. 

Removing — Notice  by  action — Crofter. — When  an  action  of 
removing  was  raised  in  the  form  and  manner  prescribed  by 
the  Sheriff  Court  Act,  1853,  and  at  such  an  interval  before 
the  ish  as  is  prescribed  by  the  Agricultural  Holdings  Act, 
1883,  held  that  the  removing  was  orderly  proceeded  with, 
and  that  no  notice  for  the  determination  of  the  lease  was 
required  in  addition  to  the  service  of  the  action.  Leslie  v 
Jessiman,   10,   130. 

Removing — Notice  by  action — Farmer  on  yearly  lease. — Held 
that  where  a  party,  not  a  crofter  within  the  meaning  of  the 
Crofters'  Holdings  Act,  1886,  held  a  farm  from  year  to  year 
by  tacit  relocation,  sufficient  notice  to  remove  had  been 
given  under  the  Agricultural  Holdings  Act,  1883,  by  a 
petition  for  removing  having  been  presented  to  the  Court, 
and  served  upon  him  more  than  sis  months  previous  to 
the  time  of  removal.     Leny  v  Cameron,   10,   133. 

Removing — Notice — Date  where  more  than  one  ish. — In  an  action 
of  removing  at  the  instance  of  a  landlord  against  a  tenant 
who  held  under  an  agricultural  lease  terminable  as  to  the 
lands  at  the  term  of  Martinmas  and  as  to  the  houses  and 
grass  at  the  term  of  Whitsunday  following,  and  in  which 
it  was  pled  by  the  tenant  that  notice  to  remove  from  all  the 
subjects  at  Whitsunday,  1895,  given  to  him  by  the  landlord 
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on  6th  November,  1894,  was  incompetent  and  of  no  efiect 
in  respect  that  it  was  not  served  six  months  before  the  term 
of  Martinmas,  1894,  held  {rev.  Sheriff-Substitute)  that  the 
notice  having  been  given  more  than  six  months  before 
Whitsunday,  1895,  was  given  six  months  before  the  ter- 
mination of  the  lease,  and  was  valid  under  sec.  28  of  the 
Agricultural  Holdings  Act,  1883.  Gould,  <&c.  v  Paterson, 
12,  284. 

Eemoving — Notice  to  remove — Postal  warning  refused. — Held 
that  a  notice  to  quit  premises  held  on  lease,  which  was 
served  by  registered  letter  and  refused  by  a  servant  in  the 
tenant's  employment,  was  a  good  and  sufficient  notice. 
Leckie  v  Bell,  19,  121. 

Removing — Notice — Agricultural  Holdings  Acts — Nature  of 
holding. — ^A  cottage  containing  two  rooms  and  two  attics, 
with  a  garden,  a  barn,  and  byre,  and  two  separate  pieces  of 
land  exceeding  5  acres  in  all,  held  to  form  a  holding  in  the 
sense  of  the  Agricultural  Holdings  Acts.  M'Nab,  &€.  v 
Betson,    19,    348. 

Removing — Notice — Market  garden  let  by  year. — Held  (rev. 
SherifE-Substitute)  in  a  case  for  summary  ejection  from  a 
market  garden  held  by  the  year,  that  it  was  not  necessary 
to  raise  a  summons  of  removing  six  months  before  the 
termination  of  the  tenancy,  but  that  notice  for  six  months 
was  enough  to  found  an  ejection,  when  given  as  nearly  as 
might  be  in  the  forms  prescribed  by  sees.  30  and  31  of  the 
Sheriff  Courts  Act  of  1853.     Mackenzie  v  M'Intyre,  20,- 101. 

Removing — Notice — Application  of  English  law — Determination 
of  verbal  tenancy  for  a  year  or  at  will. — Circumstances  under 
which  held  (1)  that  the  presumption  arising  by  the  law  of 
England  that  a  verbal  tenancy  is  from  year  to  year  and 
terminable  by  half-yearly  notice  expiring  at  the  end  of  the 
year  was  capable  of  being  redargued,  and  had  been  redargued 
by  the  facts,  and  (2)  that  the  tenancy  in  question  under  a 
verbal  contract  was  subject  to  reasonable  notice  of  termina- 
tion, and  such  notice  had  been  given.  Waples  v 
Bowen,,  20,   344. 

Removing — Obligation  to  remove  without  warning. — An  obliga- 
tion in  the  lease  of  an  urban  tenement  to  flit  and  remove 
without  warning  or  process  of  removal  does  not  warrant  a 
summary  ejection,  and  a  removing  must  be  preceded  by 
notice  forty  days  before  the  term.  Brown  v  Pearson, 
7,   261. 

Removing — Real  right  of  tenant — Homologation  by  trustees  of 
lease  granted  by  one  of  them. — One  of  a  body  of  trustees 
granted  a  lease  of  a  dwelling-house  in  favour  of  the  defender 
for  a  period  of  five  years,  and  the  lease  was  adopted  by  a 
majority  and  quorum  of  the  trustees,  and  excepted  from  the 
warrandice  in  the  disposition  granted  by  them  in  the 
pursuer's  favour  of  the  subjects  of  which  the  dwelling-house 
was  part.  Held,  in  a  removing  raised  by  the  purchaser, 
that  he  was  not  entitled  to  remove  the  defender  until  the 


280  DIGEST  OF  CASES. 

Lease:  Removings  and  Ejections — continued. 

tenant's  right  of  possession  under  the  lease  should  expire. 
Dickson  V  Lindsay,  15,  163. 

Removing — Refusal  to  grant  letter  of  removing — Expenses. — 
The  tenant  of  an  urban  subject  refused  to  grant  a  letter  of 
removal  under  the  Sheriff  Court  Act,  1853,  and,  in  an  action 
of  removing  under  that  Act  and  the  Act  of  Sederunt  of 
1756,  the  landlord  concluded  for  expenses  in  respect  of  the 
tenant's  refusal  to  grant  the  letter.  Held  that  the  tenant 
was  not  liable  in  the  expense  of  the  action  of  removing. 
Kergan  v  Robertson,  Gl,  298. 

Removing — Squatter — Objection  to  proprietor's  title  as  obtained 
by  fraud  and  m,isrepresentation. — Circumstances  in  which 
held  that  a  proprietor  with  a  title  ex  facie  valid  was  entitled 
to  remove  from  a  house  a  person  who  had  no  title,  and  that 
that  person  could  not  be  allowed  to  prove  that  the  pursuer's 
title  was  obtained  by  fraud.  Golquhoun  v  M'Knight,  3, 
373. 

Removing — Squatter's  sub-tenant. — Held  that  a  party  who  had 
succeeded  to  the  house  of  a  squatter  was  entitled  to  remove 
a  sub-tenant  without  producing  a  heritable  title,  and  that  in 
such  a  case  the  owner  himself  is  presumed  to  be  only  a 
tenant  at  will  of  the  proprietor  of  the  solum  on  which  the 
house  has  been  built.     Chisholm  v  Ghisholm,  14,  146. 

Removing — Sub-tenant — Agricultural  Holdings  Acts. — Held 
that  these  Acts  may  apply  to  a  sub-tenancy,  even  although 
the  principal  tenant's  holding  be  outwith  the  Acts.  M'Nab, 
(Sac.  V  Retson,  19,  348. 

Rem,oving  —  Urban  subject  —  Tacit  relocation  —  Warning.  — 
Where  no  warning  was  given  by  the  petitioner  to  the 
respondent  forty  days  before  the  term  to  leave  the  premises, 
held  in  the  circumstances  disclosed  that  the  plea  of  tacit 
relocation  put  forward  by  the  respondent  was  excluded. 
Barr,  &c.  v  Campbell,  15,  366. 

Removing — Warning  away — Personal  intimation. — Held  that, 
in  executing  a  peace  warning  in  Edinburgh,  it  is  not 
enough  merely  to  chalk  a  tenant's  door,  but  intimation  of 
the  warning  must  be  given  in  addition,  and  ejectment  on 
such  an  incomplete  warning  refused.  Robertson  v  Draffa/n, 
1,  81. 

Renunciation — Proof  of  renunciation. — Held  that  the  terms  of 
a  verbal  renunciation  of  a  written  lease,  acquiesced  in  by 
both  parties  and  followed  by  rei  interventus,  may  be  proved 
by  parole.      Doig  v  Adamson,  2,  287. 

Renunciation  of  tenancy — Notice  before  break — Tacit  relocation. 
— An  agricultural  tenant  having  given  notice  of  his  intention 
to  quit  his  farm  at  a  break  in  terniB  of  his  lease,  held  tiiat 
the  notice  operated  a&  an  effectual  renunciation  of  his  lease 
and  excluded  tacit  relocation,  and  that  the  landlord  did  not 
require  to  give  warning  forty  days  before  the  term  of 
removal,  or  any  other  warning.  Drummond  v  Turner,  6, 
229. 
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Renunciation — Claim  against  incoming  tenant  by  outgoing 
tenant  for  price  of  grass  seeds  sown. — The  outgoing  tenant 
of  a  farm,  having  renounced  his  lease  to  the  landlord, 
brought  an  action  against  the  incoming  tenant  for  the  price 
of  grass  seeds  which  he  had  sown,  of  which  the  incoming 
tenant  would  reap  the  crop.  The  incoming  tenant  pled  that, 
under  the  deed  of  renunciation,  the  outgoing  tenant  had 
renounced  all  claims  competent  to  him  under  or  in  con- 
nection with  the  lease,  that  the  price  of  seeds  sown  was  one 
of  the  claims  under  the  lease  which  had  been  so  renounced, 
and  that  the  landlord  was  already  claiming  the  price  of  the 
seeds  from  him.  Held  that  at  common  law  the  incoming 
tenant  was  bound  to  pay  the  outgoing  tenant  the  price  of 
the  seeds  so  sown.  Marshall  v  Walker,  1  M.  833,  and 
Simpson's  Trustees  v  Carnegie,  8  M.  811,  followed.     Craig 

V  Smith,  18,  303. 

Senunciation — Bights  and  liabilities  of  outgotng  tenant. — 
Held  that,  where  a  lease  is  terminated  by  agreement  between 
landlord  and  tenant  before  its  term  has  run,  the  rights  of  an 
outgoing  tenant  are  the  same  as  if  the  lease  had  run  its 
full  course.       Munro  v  Steel,  20,  337. 

IX.  Crofter. 

Claim  for  compensation,  whether  it  falls  under  executry. — Held 
that  a  claim  of  compensation  for  improvements  under  the 
Crofters'  Holdings  Act,  1886,  sec.  8,  did  not  form  part  of 
the  eiecutry  of  a  deceased  crofter,  but  emerged  only  on 
renunciation  or  removal  of  the  tenant  in  possession.    Macleod 

V  Macrae,  6,  262. 

Compensation  for  permanent  improvements,  whether  part  of 
executry. — Where  a  crofter's  heir-at-law  (his  pupil  son) 
succeeded  to  his  holding  and  renounced  the  tenancy  thereof, 
and  obtained  compensation  for  permanent  improvements, 
held  that  he  did  not  take  up  any  part  of  his  father's  estate 
which  could  have  been  made  available  to  his  father's 
creditors,  that  the  money  he  received  belonged  to  him  in  his 
own  right,  and  that  he  was  not  liable  to  the  extent  of  such 
compensation  to  his  father's  creditors.  Poison  v  Stewart, 
&c.,   20,  349. 

Fixed  rent — Period  of  commencement — Deductions. — Held  that, 
when  the  judgment  in  a  crofter's  application  to  have  a  fair 
rent  fixed  was  delayed,  and  he  did  not  pay  his  old  rent  in 
the  meantime,  and  the  arrears  were  not  wholly  cancelled, 
sec.  6  (2)  of  the  Crofters'  Holdings  Act,  1886,  applied,  and 
the  fixed  rent  did  not  begin  to  run  till  the  first  Whitsunday 
or  Martinmas  after  the  decision — no  deduction  being  allowed 
under  sec.  6  (3)  so  as  to  make  the  fixed  rent  run  as  from 
the  date  of  the  application.  Burroughs  v  Bousay  Crofters, 
5,   139. 

Fixed  rent — Period  of  commencement. — Held  that,  when  the 
determination  of  a  crofter's  application  to  have  his  rent 
fixed  was  delayed,  and  his  old  rent,  in  the  meantime,  and 


282  DIGEST  OF  CASES. 

Lease :  Crofter — continued. 

his  arrears  were  met  partly  by  payment  and  partly  by  can- 
cellation, sec.  6  (3)  of  the  Crofters  Act,  1886,  took  effect, 
■with  the  result  that  the  fixed  rent  began  to  run  as  at  the 
date  of  application.     Lord  Lovat  v  Fraser,  5,   142. 

Fixed  rent — Deduction  of  over-payments  of  former  rent. — Held 
that,  where  a  period  of  five  years  elapsed  between  a  crofter's 
application  to  the  Crofters'  Commission  and  the  date  of 
their  fixing  his  fair  rent  at  an  amount  lower  than  his  old 
rent,  and  the  crofter  meanwhile  continued  to  pay  his  old 
rent,  he  was  entitled  to  withhold  his  "  fixed  rent "  till  the 
sum  of  the  over-payments  was  extinguished.  Opinion  that 
such  retention  was  competent,  and  that  personal  action  for 
the  over-payments  wa*  incompetent.  Hebden  v  Spence, 
10,    136. 

Fixed  rent — Deduction  from  "  fixed  rent "  of  over-payments  of 
former  rent. — Held  that  the  right  of  a  crofter  under  sec. 
6  (3)  of  the  Crofters'  Holdings  Act  of  1886,  as  amended  by 
the  Act  of  1887,  to  deduct  prior  over-payments  of  rent, 
extends  no  further  than  the  next  payment  of  rent  after  the 
decision  fixing  his  rent,  having  due  regard  to  the  enact- 
ment of  sec.  6  (2)  ;  and  that  the  crofter  is  not  entitled  after 
that  ''  next  payment  "  to  withhold  his  "  fixed  rent "  till  the 
over-payments  are  wiped  off.  Davidson's  Trustees  v 
Mackenzie,   17,   33. 

Irritancy — Deterioration  of  the  soil  by  keeping  insufficient  stock 
— Purging  statutory  irritancy. — Held  that  keeping  an 
insufficient  stock  does  not  necessarily  infer  deterioration 
of  the  soil,  and  that,  in  the  circumstances,  a  sufficient  stock 
having  been  put  upon  the  holding  before  decree,  the  statutory 
irritancy  under  sec.  1  (3)  of  the  Crofters'  Holdings  Act, 
1886,  had  been  purged.  Stewart  Endowment  Trustees  v 
Meil,  7,  217. 

Irritancy — Notour  bankruptcy — Purgation. — The  Crofters' 
Holdings  Act,  1886,  sec.  1,  provides  that  ''  a  crofter  shall 
not  be  removed  from  the  holding  of  which  he  is  a  tenant 
except  in  consequence  of  the  breach  of  one  or  more  of  the 
conditions  following  :  —  .  .  .  (6)  The  crofter  shall  not 
do  any  act  whereby  he  becomes  notour  bankrupt."  Where 
a  crofter  had  been  made  notour  bankrupt  by  an  ordinary 
creditor,  and  an  action  of  removing  was  in  consequence 
raised  against  him  by  his  landlord,  held  that  the  irritancy 
of  notour  bankruptcy  was  purgeable  at  the  bar,  and  the 
crofter  having  compounded  with  his  creditor  in  course  of 
the  action  for  removing,  the  irritancy  had  been  purged. 
Duke  of  Argyll  v  M'Gallum,  5,  259. 

Irritancy — Notour  bankruptcy — Purgation. — A  landlord  raised 
an  action  against  a  crofter  on  his  estate  to  have  it  declared, 
under  sees.  1  and  3  of  the  Crofters'  Holdings  Act,  1886, 
that  the  crofter  had  forfeited  his  tenancy  by  becoming 
notour  bankrupt.  It  was  proved  that  at  the  date  of  the 
raising  of  the  action  the  crofter  was  notour  bankrupt,  that 
prior  to  the  proof  he  had  settled  the  particular  debt  on 
which  notour  bankruptcy  had  been  constituted,  but  that  at 
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the  date  of  the  proof  he  was  still  insolvent.  Held  that  the 
crofter  had  failed  to  purge  the  irritancy,  and  decree  of 
forfeiture  pronounced.      Hay  v  Sinclair,  8,  241. 

Irritancy — Persistent  dilapidation  of  buildings. — Held  that 
persistent  dilapidation  of  buildings  on  a  croft,  inferring  an 
irritancy  of  the  tenancy  under  sec.  1  (3)  of  the  Crofters' 
Holdings  Act  of  1886,  cannot  take  place  without  notice  from 
the  landlord  to  repair.  Circumstances  in  which  found  that 
such  dilapidation  had  not  occurred.  Sharp  v  Mackay, 
13,  365. 

Irritancy — Sub-dividing  croft — Servant's  holding. — A  crofter 
having,  before  the  Crofters  Act,  1886,  and  since  it,  allowed 
one  of  his  servants  to  use  part  of  the  croft,  held  {rev. 
Sheriff-Substitute)  that  that  was  not  a  sub-division  of  the 
holding  in  the  sense  of  the  provisions  of  the  Act,  no  change 
of  circumstances  having  taken  place  since  the  Act.  Lord 
Abinger  v   Gatneron,   3,    452. 

Irritancy — Sub-letting  or  sub-dividing . — A  crofter,  without  his 
landlord's  consent,  gratuitously  permitted  outsiders  to  reap 
crops  on  his  croft.  Held  that  he  had  not  forfeited  his 
tenancy  on  the  ground  of  having  sub-let  or  sub-divided  it. 
Observations  as  to  the  meaning  of  the  terms  "  sub-let "  and 
"  sub-divide  "  as  used  in  the  Crofters'  Holdings  Act,  1886. 
Henry  v  Henderson,  8,  243. 

Irritancy — -Subdivision  or  assignation  of  croft — Whether  statu- 
tory prohibitions  or  landlord's  pleas. — A  crofter  granted 
his  brother  a  writing  purporting  to  bind  the  granter  to  give 
the  grantee  and  his  heirs  half  the  croft  for  a  certain  yearly 
payment,  and  possession  followed.  In  an  action  of  remov- 
ing, &c.,  by  the  crofter  against  the  grantee,  who  pled  the 
grant  in  defence,  held,  inter  alia,  that  the  attempted  assigna- 
tion or  subdivision  of  the  croft  was  absolutely  inept  by  virtue 
of  the  2nd  and  4th  sub-sections  of  sec.  1  of  the  Crofters' 
Holdings  Act  of  1886,  and  decree  of  removing  granted. 
Macarthur  v  Macarthur,   16,  301. 

Irritancy — Sub-letting — Landlords'  consent. — The  Crofters'  Hold- 
ings Act  of  1886,  sec.  1,  provides  that  "a  crofter  shall 
not  be  removed  from  the  holding  of  which  he  is  tenant, 
except  in  consequence  of  the  breach  of  one  or  more  of  the 
conditions  following  :  —  .     .     (4)  The  crofter  shall  not, 

without  the  consent  of  his  landlord  in  writing,  subdivide 
his  holding  or  sublet  the  same  or  any  part  thereof."  A 
crofter  had  sublet  his  holding  through  the  agency,  con- 
ducted partly  in  writing,  of  the  law  agent  for  his  landlords, 
who  were  a  body  of  trustees,  of  which  the  law  agent  was  one. 
An  action  of  irritancy  of  the  crofter's  tenancy  was  raised, 
founded  on  the  averment  that  the  crofter  had  sublet  his 
holding  without  the  consent  of  his  landlords  in  writing. 
Held  that  in  the  circumstances  the  actings  of  their  law  agent 
were  to  be  imputed  to  the  landlords  as  their  consent  in 
writing,  and  that  consequently  the  irritancy  had  not  been 
incurred.     Lochnell  Trustees  v  M'Gonnacher,  20,  239. 
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Irritancy — -Sub-letting — Purgation. — The  Act,  sec.  1,  provides 
that  "  a  crofter  shall  not  be  removed  from  the  holding  of 
which  he  is  tenant,  except  in  consequence  of  the  breach  of 
one  or  more  of  the  conditions  following  :  —  ...  (4)  The 
crofter  shall  not,  without  the  consent  of  his  landlord  in 
writing,  subdivide  his  holding  or  sublet  the  same  or  any 
part  thereof."  Where  a  crofter  had  sublet  her  holding  and 
an  action  of  irritancy  and  removing  was  raised  against  her  by 
her  landlords,  held  that  the  irritancy  consequent  on  the  sub- 
letting was  purgeable  at  the  bar,  and  the  sub-tenant  having 
granted  a  renunciation  of  the  sub-tenancy  in  course  of  the 
action  the  irritancy  had  been  purged.  Lochnell  Trustees 
V  MacDougall,  20,  241. 

Legracy.     See  Succession. 

Leg'itim.     See  Parent  and  Child. 

Lex  Loci  Contpactus.     See  Conteaot  I.,  Jurisdiction. 

Lex  Loei  Solutionis.    See  Jubisdiction. 

Libel.     See  Intebdict,  Slandbe. 

Licence.     See  Sale  IV. 

Lien.     See  Agency,  Cabbiagb  III.,  Retention,  Sale  I.,  II.,  Ship  II 
VII. 

Life  (Presumption  of).    See  Pbesumpiion. 

Liferent.     See  Accounting,  Succession. 

Limitation.     See  Pbbscbiption  ;  also  Abbestment  II.,  Public  Health 
III.,  Repabation  VI. 

Limited  Company.     See  Company,  Jubisdiction  I.,  Process  I. 

Liquid  and  Illiquid.     See  Compensation,  Lease  IV. 

Liquidation.     See  Building  Society,  Company,  Industrial  Society. 

Lis  Alibi  Pendens.     See  Jubisdiction  II.,  Process  VI. 

Livery-Stable  Keeper.    See  Lease  v. 

Loan.     See  also  Husband  and  Wife,    Interest,    I  0  U,  Retention, 
Right  in  Secueity. 

Breach  of  contract  to  borrow  money- — Amount  of  damages. — 
Held  that,  where  a  borrower,  having  made  a  contract  to 
take  a  loan  on  specified  terms,  is  unable  to  carry  out  his 
bargain,  he  is  liable  only  for  the  actual  outlay  incurred  by 
the  other  party  on  the  faith  of  the  contract.  Morrison  v 
Main,  11,  16. 

Injury  to  lent  horse — Risk — Onus  probandi. — ^Where  a  horse 
was  lent  for  a  specific  purpose  two  days  after  it  had  got  a 
physio  ball,  and  on  being  returned  within  twenty-four  hours 
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proved  to  be  "  foundered,"  which,  seriously  depreciated  it  in 
value,  held  (1)  that  in  the  circumstances  disclosed  the 
treatment  of  the  horse  by  the  borrower  was  hazardous ;  (2) 
that  by  using  the  horse  in  a  hazardous  manner  the  risk  was 
shifted  from  the  lender  to  the  borrower ;  and  (3)  that  the 
onus  probandi  lay  with  the  borrower  to  prove  himself 
blameless,  and  he  had  failed  to  discharge  himself  thereof. 
Carruthers  v  Bowie,  4,  180. 

Proof — Bank  cheques — Borrower's  books. — Circumstances  in 
which  held  that  the  loan  of  a  sum  admittedly  paid  in  bank 
cheques  and  cash,  and  said  to  have  been  credited  in  the 
books  of  the  alleged  borrower's  firm,  could  be  proved  only 
by  writ  or  oath,  other  than  the  cheques  and  books.  Faulds 
V  Faulds,  14,  274. 

Proof — Borrower  deceased — Debtor's  letter  to  third  person. — 
Held  that,  where  there  is  writing  by  a  deceased  person 
showing  that  he  received  money,  parole  evidence  will  be 
allowed  to  show  the  footing  on  which  it  was  received. 
Mathison  v  Mathison,  5,  68. 

Proof — Investment  or  loan. — Circumstances  in  which  it  was 
held  that  a  sum  advanced  by  a  member  to  an  industrial 
society  was  lent,  and  had  not  been  converted  into  share 
capital.  M'Leod  v  Anderston  Go-operative  Society,  Gl, 
223. 

Proof — Lost  writ — Competency  of  parole  proof  before  answer. 
— ^A  sister  who  had  handed  her  parents  a  sum  of  £30  to 
form  part  of  a  loan  by  them  to  her  brother,  and  the  bill 
for  which  loan,  amounting  to  £275,  was  taken  in  the  name 
of  the  father,  sued  her  brother  for  repayment.  Held  (1) 
that,  although  the  defender  alleged  he  had  by  instruction 
of  his  father  destroyed  the  bill,  yet  the  pursuer  was  entitled 
to  a  "  proof  before  answer,  and  reserving  all  objections  to 
competency " ;  and,  proof  having  been  led,  (2)  that  the 
rules  of  evidence  prevented  the  pursuer's  claim  being  held 
as  legally  proved,  but  (3),  in  respect  of  the  defender's 
conduct  in  refusing  to  pay  the  sum  sued  for,  that  he  was 
not  entitled  to  expenses.      Ketllock  v  Duncan,  9,  291. 

Proof — Non-holograph  signed  writ  of  borrower. — A  sister  sued 
her  brother  for  declarator  of  loan  and  for  payment,  found- 
ing on  a  document  written  by  their  father,  and  signed  by 
the  brother  in  these  terms — "  I  promise  to  pay  to  my  sister 
M.  S.  £6  yearly,  being  the  interest  of  her  two  shares  that 
were  sold  for  me  " ;  and  she  averred  that  her  father,  then 
dead,  intended  to  divide  twelve  railway  shares  equally  among 
four  of  his  children,  but  had  sold  two  of  those  apportioned  to 
her,  and  had  lent  the  proceeds  to  the  defender,  so  that  at 
the  actual  division  of  the  shares  she  had  received  only  one, 
along  with  the  above  writ.  After  an  explanatory  proof,  held 
that  the  above-quoted  document  was  sufficient  proof  of  a 
loan  to  the  defender  of  the  proceeds  of  the  said  shares,  for 
which  the  pursuer  was  creditor.  Stevenson  v  Bonner, 
19,  103, 
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Proof — Parole — Adrnission  of  payments. — In  an  action  for 
repayment  of  alleged  loans  of  sums  exceeding  £8  6s.  8d. 
the  defender  admitted  having  received  from  the  pursuer  two 
sums  differing  in  amount  from  any  of  the  alleged  loans  and 
at  different  dates,  averring  that  these  sums  were  in  part 
payment  of  a  claim  he  had  against  the  pursuer.  Held  that 
these  admissions  were  not  sufficient  to  entitle  the  pursuer 
to  a  proof  prout  de  jure.      M'Owan  v  Wilson,  4,  346. 

Proof — Parole. — When  two  distinct  loans  are  made,  one  below 
and  the  other  above  £100  Scots,  and  the  amount  of  both 
is  concluded  for  in  the  same  action,  held  that  the  former 
may  be  proved  by  witnesses,  although  the  latter  must  be 
proved  by  writ  or  oath.  Observations  on  the  proper  form 
of  interlocutors  in  such  oases  and  on  origin  of  rule  allowing 
proof  by  parole  in  cases  under  £8  6s.  8d.   in  value.     Muir 

V  Steven,   12,  368. 

Proof — Pass-book  written  up  by  creditor  and  kept  in  debtor's 
possession. — Two  traders  in  a  country  town  periodically 
adjusted  their  accounts  by  A,  the  ultimate  creditor,  writing 
up  in  presence  of  and  as  instructed  by  B,  the  ultimate 
debtor,  a  pass-book  which  B  retained,  and  which  showed 
the  balances  from  time  to  time.  Held  after  B's  death  that 
this  book  was  sufficient  writ  of  B,  having  his  name  written 
by  him  outside  it,  to  instruct  the  resting  owing  of  the  last 
balance  by  him  to  A,  and  that  5  per  cent,  interest  was  due 
thereon.     Bruce  v  Calder,  20,   288. 

Proof — Payment  by  cheque — Whether  parole  competent. — Held 
(rev.  Sheriff-Substitute)  that  an  averment  that  the  sum 
contained  in  a  cheque  was  a  loan  was  a  matter  which  could 
not  be  proved  by  parole  under  sec.  100  of  the  Bills  of 
Exchange  Act,  1882,  but  must  be  proved  by  writ  or  oath 
in  accordance  with  Haldane,  10  M.  .537.  Struthers  v 
Gilmour,  3,  35. 

Proof — Receipts  for  interest — Writ  of  debtor  destroyed  by  him — 
Parole. — Circumstances  in  which  parole  proof  of  a  loan  was 
allowed  where  writ  was  not  produced,  having,  as  the  debtor 
admitted,  been  destroyed  by  him ;  and  where  receipts  for 
interest  paid  on  the  loan,  granted  to  and  accepted  by  the 
debtor,  were  held  equivalent  to  the  debtor's  writ.     Wilson 

V  Wilson,  17,  44. 

Proof — Eeceipt  signed  by  two  parties — Joint  and  several  obliga- 
tion— Stamp  duty. — Circumstances  in  which  (1)  an 
unstamped  receipt  for  money,  signed  by,  if  not  also  holo- 
graph of,  the  defender,  was  held  to  be  an  acknowledgement 
of  money  lent ;  and  (2)  the  defender  was  found  liable  for 
repayment  of  money  jointly  and  severally  with  another 
signatory  of  a.  receipt  therefor  held  by  the  pursuers.  Watt's 
Trustees  v  Melvin,  17,  73. 

Proof — Reference  to  oath — Payment — Compensation. — In  an 
action  for  repayment  of  a  loan  in  which  the  defender  alleged 
that    the   loan   had   been    "  repaid "    partly    in    goods,   the 
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pursuer  referred  the  whole  cause  to  the  defender's  oath. 
Held  that  the  defender,  under  this  reference,  had  proved 
repayment  of  the  loan  so  far  as  he  had  instructed  receipt 
by  the  pursuer  of  cash,  or  of  goods  accepted  as  equivalent 
to  cash  ;  but  that  his  statement  that  he  had  delivered  certain 
goods  to  the  pursuer  in  the  course  of  business  was  of  the 
nature  of  a  counter  claim  and  extrinsic  to  the  reference. 
Meiklejohn  v  Meihlejohn,  G2,  166. 

Proof — Reference  to  wife's  oath. — In  an  action  for  repayment 
of  sums  exceeding  £8  6s.  8d.  alleged  to  have  been  lent  to 
the  defender's  wife  for  and  expended  in  rem  versum  of  the 
defender,  held  that  these  averments  did  not  entitle  the 
pursuer  to  a  reference  to  the  wife's  oath.  M'Owan  v 
Wilson,  4,   346. 

Proof — Restriction  of  claim  to  £100  Scots. — Held  that  parole 
proof  of  the  loan  of  £10  was  not  rendered  competent  by 
restricting  the  amount  for  which  decree  was  craved  to 
£8  6s.  8d.      Whyte  v  Smith,  2,  257. 

Usurious  contract — Moneylenders  Act,  1900,  sec.  1  (1). — Circum- 
stances of  and  procedure  in  an  action  for  payment  of  the 
contents  of  a  bill  vouching  a  loan  of  money  by  a  registered 
moneylender,  in  which  held  that  30  per  centum  per  annum 
was  not  so  excessive  as  interest  or  for  charges  that  the  Court 
would  reopen  the  account  between  the  parties  and  modify 
the  sum  payable;  and  observations  on  the  application  of 
sec.  1  (1)  of  the  Moneylenders  Act,  1900.  Machie  v  Bradley, 
19,  250. 

Usurious  contract — Lump  bonus  or  interest — Moneylenders  Act, 
1900. — A  registered  moneylender  advanced  to  a  business 
man  £50  on  a  promissory  note  for  £70,  repayable  by  £10 
monthly  instalments  in  about  eight  months,  but  due  repay- 
ment was  not  made.  In  an  action  on  the  note  for  a  balance 
of  £22  held  that  the  bonus  of  £20  on  the  loan  was  not  in 
the  circumstances  excessive  interest  and  a  sufficient  ground 
to  warrant  the  Court  in  modifying  the  original  contract  of 
loan,  and  that  the  transaction  was  not  "  harsh  and  uncon- 
scionable "  within  the  meaning  of  the  Moneylenders  Act. 
1900.    Levin  v  M'Caw,  20,  162. 

Local  Authority.     See  Assessment,  Bubgh,  Election,  Police,  Public 
Health,  Keparation,  Rioting,  Road. 

Locatio.     See  Carriage,  Contract,  Hiring  IV.,  Lease,  Master  and 
Servant,  Ship. 

Locus  Poenitentiae.     See  Contract,  Insurance,  Lease. 

Lodg'ing'-House  Keeper.     See  Naut^e,  caupones,  &c..  Retention. 

Lost  Decree.     See  Sheriff  II. 

Lottery.     See  Contract  I. 
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Lunatic.     See  also  Feiendlt  Society,  Jurisdiction  III.,  Poor. 

Dangerous  lunatic  subject  to  criminal  charge — Petition  to 
transfer  lunatic  from  local  asylum  to  Ireland — Competency. 
— In  a  petition  brought  at  tlie  instance  of  a  lunatic,  with 
the  consent  and  concurrence  of  two  of  his  next  of  kin,  who 
also  petitioned  for  their  own  right  and  interest,  against  the 
Procurator-Fiscal  of  Aberdeenshire,  praying  the  Sherifi  to 
grant  warrant  for  having  the  lunatic  (who  had  been  com- 
mitted by  the  Sheriff  as  a  dangerous  lunatic)  transferred 
from  the  public  asylum  of  Aberdeen  to  a  district  lunatic 
asylum  in  Ireland,  the  Fiscal  opposed.  Held  that  the  Sheriff 
has  no  common  law  power  in  dealing  with  lunatics,  and 
had  no  authority  by  statute  to  grant  the  crave  of  the 
petition,  which  was  refused  as  incompetent  and  inexpedient. 
M'Bevitt,  &c.  V  Procurator-Fiscal,  12,  156. 
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Maills  and  Duties.     See  Jurisdiction  I.,  Right  in  Security. 

Malice.     See  Reparation  V.,  Slander. 

Managing  Owner.     See  Insurance  IV.,  Ship  VI. 

Mandatary.     See  Process  IV. ;  also  Agency,  Law  Agency. 

Mandate.     See  Agency,  Assignation,  Bankruptcy  IV.  (6),  Bill  op 
Exchange  I.,  Donation,  Law  Agency,  Sale,  Ship  II.,  V.,  VI., 

Stamp. 

Manse.     See  Church. 

March.     See  Property. 

Marine  Insurance.     See  Agency,  Insurance  IV.,  Ship  VI. 

Mark  (Execution  by).    See  Writ. 

Market.     See  also  Burgh,  Sale  I. 

Ejection  via  faoti  from  stance. — A  proprietor,  or  his  tacksman, 
who  has  by  his  title  a  right  of  fair  or  free  market,  is 
entitled  to  make  regulations  for  the  proper  conduct  of  the 
market,  and  therefore,  in  a  cattle  and  horse  market,  may 
limit  the  number  of  stances  for  refreshment  tents.  Where 
a  publican,  to  whom  a  stance  for  refreshments  at  a  fair  had 
not  been  allocated,  set  up  a  tent  or  booth  within  the  boundary 
of  the  market  without  a  licence,  the  tacksmen  was  held  to 
be  entitled  to  remove  it  via  facti,  having  done  so  without 
violence  and  after  warning.     Troup  v  Eilloh,  G2,  293. 

Petty  customs — How  rates  are  fixed. — In  an  action  by  the  corpora- 
tion of  a  burgh  for  payment  of  petty  customs  on  the  sale  of 
cattle  in  a  private  market  within  the  burgh,  held  that  the 
rates  in  use  for  the  prescriptive  period  could  be  exacted, 
but  that  higher  rates  approved  by  the  Sheriff  in  an  un- 
defended application  mistakenly  founded  on  sec.  277  of  the 
Burgh  Police  Act  of  1892  must  be  ignored.  Kilmarnock 
Corporation  v  Bohertson,  15,  286. 

Petty  customs — Usage. — The  magistrates  of  a  royal  burgh 
obtained  an  Act  of  Parliament  defining  their  petty  customs, 
and  including  in  the  schedules  dues,  inter  alia,  "  For  each 
sheep  (mutton)  brought  into  the  market  by  burgesses  .  . 
twopence :  for  each  beef  .  .  .  threepence :  for  shamble 
dues,    (fee.      .  .      fourpence."       Held    that    the    word 

"  market "  did  not  restrict  the  magistrates  to  levying  dues 
upon  meat  sold  in  the  market  place,  but  that,  in  accordance 
with  the  usage  that  had  existed  both  before  and  after  the 
Act  of  Parliament,  the  magistrates  were  entitled  to  levy 
these  dues  on  meat  sold  in  shops  as  well  as  in  the  general 

20 
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market  place.  Banff  Magistrates  v  Bartlett  and  Another, 
G2,  297. 
Petty  customs — Usage — Markets  and  Fairs  (Weighing  of  Cattle) 
Act,  1887. — Held  (!)  that  a  general  grant  of  customs,  as 
interpreted  by  usage,  is  a  sufficient  ground  for  an  action  for 
payment ;  (2)  that  sec.  i  of  the  Markets  and  Fairs  (Weigh- 
ing of  Cattle)  Act,  1887,  as  to  providing  sufficient  and 
proper  buildings  for  weighing  cattle,  does  not  apply  to  petty 
customs  where  the  cattle  are  sold  at  a  private  auction 
mart.      M'Lean  r  Thomson,  11,  271. 

Market  Garden.     See  Lease,  Public  Health. 

Marriage.  See  Donation,  Expenses  I.,  Husband  and  Wipe,  Repara- 
tion VII.,  Sheriff  I.,  IV.,  Title  to  Sub. 

Marriage  (Breach  of  Promise  of).    See  Husband  and  Wife  v.. 

Title  to  Sub. 
Marriage  Contract.     See  Bankruptcy  III.,  Husband  and  Wipe  III. 

Master  and  Servant.  See  also  Arrestment  II.,  III.,  Bankruptcy 
III.,  Debts  Recovery  Act,  Hiring  IV.,  Lease  V.  (b),  Police  I., 
Reparation,  Ship  V.,  Workmen's  Compensation  Act. 

I.  Constitution  of  Service,  page  290 

II.  Remuneration,  "     291 

III.  Other  Mutual  Rights  and  Obligations,  „     293 

IV.  Termination  of  Service,  ..     295 

I.  Constitution  of  Service. 

Acquiescence  in  basis  of  employment. — Held  that  an  employee 
who  had  for  three  years  worked  on  a  certain  piecework  basis 
was  barred  by  acquiescence  from  afterwards  challenging  the 
arrangement.     Davidson  v  Brownlie  &  Co.,  19,  207. 

Apprenticeship — Proof  of  contract — Writ. — A  contract  of 
apprenticeship  cannot  be  constituted  without  writing,  and 
an  oral  contract  of  apprenticeship  is  not  validated  rei  inter- 
ventus.     Broadfoot  &  Sons  v  Fairfield,  G2,  176. 

Apprentice — Indenture — Unilateral  writ. — Held  that  a  written 
agreement  of  service  signed  only  by  the  servant,  and  without 
any  obligation  binding  the  master  to  teach  and  the  servant 
to  learn  the  business,  does  not  constitute  a  contract  of 
indenture  for  an  apprentice.  Fraser  v  Barclay,  Curie,  (Ss 
Co.,  3,  285. 

Apprentice — Contract  of  service  or  apprenticeship. — -Where  a 
boy  of  sixteen  was  engaged  by  letter  as  an  "  apprentice  in 
tailoring  department "  of  a  store,  the  "  term  of  apprentice- 
ship to  be  four  years,"  but  the  condition  obliging  the  master 
to  teach  and  the  boy  to  learn  the  trade  and  other  conditions 
usual  in  an  indenture  were  not  stipulated,  held  that  the 
contract  was  not  one  of  apprenticeship,  but  one  of  service 
merely.  M'Millan  v  Juniper  Green  Co-operative  Society, 
13,  44, 
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Master  and  Servant ;  Constitution  of  Service— core<m«ed. 

Declarator  of  service  and  trust — Ejection — Interdict. — A  coni- 
pany  incorporated  under  the  Companies  Acts  raised  an 
action  to  have  it  declared  that  a  tobacconist  business  carried 
on  in  the  name  of  a  lady  belonged  to  them,  and  that  the 
lady  -was  their  servant,  and  to  have  her  removed  from  the 
premises  and  interdicted  from  further  interfering  with  the 
business.  Held,  after  allowing  a  proof  at  large,  that  she 
was  manifestly  the  tenant  and  occupier  of  the  premises, 
and  that  the  company  had  failed  to  prove  that  she  occupied 
them  as  their  servant.  North  British  Tobacco  and  Snuff 
Co.,  Ltd.  V  Craig,  6,  283. 

Truck  Act — Written  consent  to  deductions. — Held  that  the  fact 
of  there  being  no  written  consent  by  a  workman  to  deduc- 
tions made  from  his  wages  under  the  authority  of  the  Truck 
Act,  1837,  does  not  make  the  contract  of  service  an  illegal 
one.     GowdenbeMth  Coal  Co.  v  Drylie,  3,  3. 

Written  engagerment — Writ  in  re  meroatoria. — Held  that,  where 
a  tradesman  engaged  a  person  in  his  business  for  a  year, 
and  the  engagement  was  not  to  be  binding  till  it  was  put 
in  writing,  the  writ  was  in  re  mercatoria,  and  did  not 
require  to  be  holograph  or  tested.  M' Asian  <&  Noble  v 
Finlayson,  Gl,  383. 

II.  Remuneration. 

Apprentice — Weekly  wage — Lowering  rates  of  pa/y. — ^Where,  in 
consequence  of  depressed  trade,  the  hours  of  work  in  a 
shipbuilding  yard  had  to  be  reduced,  held  that  the  masters 
were  entitled  to  reduce  an  apprentice's  hours,  and  his  week's 
wage  payable  by  the  hour,  correspondingly  to  those  of 
ordinary  workmen.    M'Dnwall  v  Thomson,  1,  25. 

Apprentice — Weekly  wage — Trade  holidays. — Where,  under 
an  indenture,  an  apprentice  is  to  be  paid  a  specified  wage 
per  week,  his  master  cannot  insist  on  his  accepting  a  less 
wage  where  he  does  not  get  a  full  week's  work ;  but,  on  the 
other  hand,  the  master  is  not  bound  to  provide  work  or  pay 
wages  on  trade  holidays.    Anthony  v  Smith  &  Co.,  1,  86. 

Apprentice — Weekly  wage  according  to  time  worked. — Where 
an  indenture  provided  that  an  apprentice  was  to  be  paid 
for  the  time  actually  wrought  at  a  certain  rate  per  week, 
and  in  proportion  for  part  of  a  week,  and  that  he  was  to 
work  for  such  period  per  day  as  the  exigencies  of  his 
employer's  business  might  require,  held  he  was  only  entitled 
to  a  wage  proportionate  to  the  time  he  worked.  M'Crae 
V  M' Arthur  dh  Co.,   1,  88. 

Disability  of  servant — Farm  servant. — Held  that  a  master  is 
not  liable  for  wages  for  the  time  a  servant  is  disabled  by 
an  accident,  even  in  the  service  of  his  master,  through  no 
fault  of  the  master.    Macdonald  v  Clerihew,  1,  357. 

Expense  of  medical  attendance  on  a  servant — Abatement  of 
wages  on  account  of  sickness. — Although  a  master  is  not 
bound  to  provide  medical  attendance  for  a  servant,  yet,  if  he 
does  so,  he  cannot  afterwards  deduct  the  expense  of  it  from 
the  servant's  wages,  unless  he  has  made  a  special  bargain  to 
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that  effect,  but  he  may  be  entitled  to  an  abatement  for  the 
time  during  which  the  servant  was  unable  to  work.  Mitchell 
V  Adam,   Gl,  361. 

Farm  servant — Hotise  objected  to. — Circumstances  in  which  held 
that  a  fai-m  servant  was  not  entitled  to  refuse  to  fulfil  his 
contract  of  service  in  consequence  of  the  condition  of  the 
house  which  was  provided  for  him,  and  his  claim  for  wages 
disallowed.      Brysdale  v   Gibson,    1,   367. 

Forfeiture  of  wages — Repetition. — Held  that  an  employer,  having 
given  up  wages  which  he  would  have  been  entitled  to  forfeit 
for  a  workman's  misconduct  had  they  remained  in  his  hands, 
could  not  sue  for  repayment  of  them  in  the  shape  of  damages. 
Sinclair  v  Davidson,  2,  40. 

Over-payment  in  error — Compensation. — Ship  riveters  sued  their 
employers  in  the  Debts  Recovery  Court  for  wages.  The 
employers  lodged  pleas  in  defence  inferring  that,  in  error 
induced  by  fraud  of  the  pursuers,  they  had  previously  been 
so  much  overpaid  on  the  same  job  that  nothing  was  now 
due,  but  did  not  distinctly  plead  retention  or  compensation, 
or  seirve  a  counter  claim.  Held  (rev.  Sheriff-Substitute) 
that  the  plea,  though  the  pursuers'  fraud  was  not  proved, 
was  good  as  a  plea  of  over-payment,  and  gave  ground  for 
absolvitor.  M'Nab,  &c.  v  London  and  Glasgow  Engineer- 
ing and  Iron  Shipbuilding  Co.,  13,  103. 

Overtime — Custom  of  baker  trade. — Held  that,  according  to  the 
rules  of  the  baking  trade  in  Glasgow,  no  overtime  was  due  to 
a  "  constant "  man  who  put  out  no  more  than  35  dozen 
loaves  per  day  on  the  average  of  a  week.  Younger  v 
Kinning  Park  Baktry  Co.,  2,  226. 

Payment  for  hoard  at  stated  place. — Held  that  a  servant  under 
an  agreement  by  which  he  was  entitled  to  demand  an  allow- 
ance for  board  at  one  place  was  not  entitled  to  repayment 
of  the  board  paid  by  him  at  another,  where  he  had  been 
detained  contrary  to  agreement,  but  with  his  own 
acquiescence.  Opinion  that  he  could  not  have  been  entitled 
to  damages,  as  he  did  not  lose,  but  gain,  pecuniarily  by 
the  change  so  made,  the  place  to  which  he  was  entitled  to 
go  being  so  much  more  expensive  that  the  extra  allowance 
for  board  would  have  been  more  than  swallowed  up. 
Maxwell  V  Forsyth,  8,  267. 

Payment  of  hire — Custom  of  payment  to  one  of  a  gang  of 
labourers — Agency. — ^Where  a  custom  among  dock  labourers 
of  paying  their  wages  into  the  hands  of  one  of  them,  present 
and  acquiescing,  was  proved,  held  nevertheless  that  where 
acquiescence  was.  excluded,  as  by  dissent  or  absence  of  an 
individual  labourer,  the  employer  was  not  discharged  as  to 
such  an  individual  by  such  a  payment.  Robertson  v 
Brechin,  16,  214. 

Presumption  of  remuneration  for  services. — Held  that  the  pre- 
sumption that,  where  services  are  rendered,  remuneration 
is  to  be  given  does  not  apply  in  cases  where  these  services 
may  be  ascribed  to  some  other  cause  than  the  expectation 
of  reward.     Fyffe  v  Lawson,   8,   220, 
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Share  of  profits. — Where  a  foreman  printer  sued  the  executrix  of 
his  late  master  for  a  certain  share  of  the  profits  of  a  printing 
business,  held  that  he  had  failed  to  prove  any  contract  for 
payment  of  a  share  of  the  profits  in  addition  to  the  fixed 
wages  which  he  had  already  received.  Macdonald  v  Walker's 
Executrix,  6,  267. 

Truck  Act — Discount  for  advances — Medical  fees. — ^A  collier  who 
had  obtained  advances  in  cash  between  pays  was  charged 
one  shilling  per  pound  therefor.  At  first  he  objected,  but 
latterly  he  acquiesced  or  did  not  object.  After  leaving  his 
employment  he  raised  an  action  for  repetition  of  these  sums 
and  of  medical  fees  also  deducted  from  his  pay,  as  charged 
and  retained  contrary  to  the  Truck  Act.  Held  that  the 
charge  was  a  violation  of  the  Truck  Act,  and  decree  given 
for  the  sums  retained.  The  fees  for  medical  attendance 
were  disallowed,  because  the  workman  had  not  given  his 
consent  in  writing  to  retain  them.  Latham  v  Walker,  Gl, 
364. 

Wages  during  sickness. — ^A  farm  servant  was  hired  for  six 
months  from  Whitsunday.  He  was  prevented  from  entering 
the  service  for  a  fortnight  at  Whitsunday  by  illness,  and 
after  serving  a  week  was  paid  by  the  master  for  one  week. 
Having  sued  the  master  for  wages  for  the  fortnight  during 
which  he  had  been  ill,  it  was  held  that  he  was  not  entitled 
to  recover  in  the  meantime,  whatever  his  rights  might  be 
if  he  continued  to  serve  during  the  half-year.  Comasky  v 
Jeffrey,  G2,  353. 

Waiter — Failure  of  occasion  for  services — Implied  condition. — 
Seld  that  a  waiter  who  had  been  engaged  to  attend  at  a 
banquet  was  entitled  to  a  fee  when  the  banquet  went  off 
through  no  fault  on  the  part  of  the  hirer.  M'Intosh  v 
Boullet,  19,  90. 

III.  Other  Mutual  Rights  and  Obligations. 

Absence  from  employment  by  workman — IHme  bargain — Re- 
paration.— Held  that,  where  it  was  a  condition  of  the 
contract  with  a  workman  that  he  should  work  eleven  days 
each  fortnight,  the  workman  was  liable  in  damages  to  his 
employers  for  loss  through  his  failure  to  work  the  stipulated 
time.      Cowdenbeath  Coal  Co.  v  Drylie,  3,  3. 

Apprentice — Breach  of  indenture — Damages. — Circumstances 
in  which  it  was  held  in  an  action  by  an  apprentice  baker, 
brought  after  the  expiry  of  his  apprenticeship,  that  he  was 
not  entitled  to  recover  damages  from  his  master  for  failing 
to  teach  him  his  trade.      Lyle  v  Service,  Gl,  352. 

Character — Privilege. — Held  that  an  employer,  intimating  to 
another  employer  of  labour  in  the  same  trade,  in  obedience 
to  the  rules  of  an  employers'  association  to  which  both 
belonged,  that  certain  men  had  left  their  work  unfinished, 
whereby  the  men  were  prevented  from  obtaining  employ- 
ment in  the  other  employer's  yard,  was  not  liable  in 
damages.  Cairns  and  M'Guire  v  Napier,  Shanks,  <Sc 
Bell,  5,  272. 
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Dangerous  uncovenanted  employment — Dismissal. — ^A  plough- 
man engaged  to  work  a  pair  of  horses  is  not  bound,  in  the 
absence  of  special  agreement,  to  break  in  a  young  horse,  a 
work  of  difficulty  and  some  danger,  and  cannot  lawfully  be 
dismissed  for  refusing  to  do  so.  Kirkcaldy  v  Landaie, 
5,  251. 

Dentist's  apprentice — Befvsal  to  grant  certificate  of  service  for 
full  term — Reparation. — ^A  dentist's  apprentice  encroached 
on  his  hours  of  service  so  much  by  attending  classes  that 
his  master,  for  three  years'  service,  would  grant  no  certificate 
of  service  till  sued,  and  then  granted  one  for  only  one  and 
a  half  years.  On  a  proof,  held  tiiat  at  least  two  years' 
ordinary  service  had  been  rendered,  and  damages  allowed 
in  respect  of  the  delay  in  passing  the  qualifying  examina- 
tions which  arose  from  the  refusal  of  the  proper  certificate. 
Agnew  v  Agnew,  10,  101. 

Deposit  in  security  of  intromissions — Right  of  retention. — 
Held  that  in  the  circumstances  of  the  case  a  co-operative 
society  was  entitled  to  retain,  out  of  a  sum  of  money 
deposited  with  it  in  security  of  a  servant's  intromissions, 
the  price  of  two  bullocks  unaccounted  for  by  the  servant. 
Opinion  that,  notwithstanding  quarterly  and  yearly 
statutory  balances,  the  society  was  entitled  to  call  upon 
its  servant  to  account  for  his  intromissions.  Wyllie  v 
Paisley  Provident  Co-operative  Society,  7,  48. 

Deposit  in  security  of  intromissions — Right  of  retention. — 
Circumstances  in  which  held  that  a  co-operative  society 
was  not  entitled  to  retain  a  sum  of  money  which  had  been 
deposited  with  it  in  security  of  a  servant's  intromissions  for 
losses  in  the  business  unaccounted  for  by  the  servant.  Love 
V  North  British  Co-operative  Society,  7,   310. 

Domestic  servant — Detention  of  box — Appropriation  of  goods 
— Expenses. — Held  that,  while  the  master  of  a  domestic 
servant  has  no  right  to  insist  on  inspection  of  her  box 
without  making  a  charge  of  theft,  yet  the  discovery  in  the 
box  of  a  servant  of  a  paltry  article  belonging  to  her  master, 
being  sufficient  to  relieve  him  from  any  claim  for  damages 
at  her  instance  for  its  detention,  disentitled  her  to  expenses 
in  an  action  for  delivery  of  the  box.  Nicolson  v  Harvev, 
3,  240. 

Gardener — Master's  neghgence — Insanitary  gatehouse — Repara- 
tion.— Circumstances  in  which  held  that  a  gardener,  who 
had  in  virtue  of  his  employment  occupied  a  gatehouse  with 
his  wife  and  family,  had  no  claim  of  damages  for  the  illness 
of  two  of  his  children  and  the  death  of  one  child  from 
diphtheria,  alleged  to  have  been  caused  by  the  gatehouse 
being  insanitary  from  dampness  and  defective  drainage. 
Dobbie  v  Gross,   12,  246. 

Grieve — Sale  of  stock  without  authority — Repetition. — ^A  farm 
manager,  after  his  master's  death,  and  after  the  farm  and 
stock  had  been  duly  transferred  to  another  party,  sold  a 
number   of   store   cattle    on   the   farm   to    a   butcher,   who 
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immediately  resold  them.  Held  that  the  butcher  had  failed 
to  exercise  due  care  and  caution  in  the  purchase  and 
disposal  of  the  cattle,  and  that  in  the  circumstances  he  was 
bound  to  repay  their  value  to  the  true  owner.  Mackessack 
V  Fraser,  7,   188. 

Injv/ry  to  servant  by  master's  negligence — Loan  of  servant. — 
Held  that,  where  a  farmer  lent  another  a  servant  for  harvest 
operations,  the  latter  farmer  undertook  the  obligations  of 
a  master  for  the  time  in  place  of  the  former,  and  thus  was 
liable  for  negligence  resulting  in  personal  injury  to  the 
servant.      Kinghorn  v  Livingstone,  3,  18. 

Managing  director — Whether  engagement  fulfilled  by  paying 
hi/m  full  salary  but  resU'icting  Ms  control. — Held,  that, 
under  an  agreement  appointing  a  managing  director  and 
manager,  it  was  incompetent  for  directors  to  reduce  this 
manager  to  the  position  of  a  manager  of  a  small  department 
connected  with  the  works,  and  thereafter  argue  that  they 
were  fulfilling  the  terms  of  the  agreement  by  merely  paying 
the  servant  the  salary  stipulated  for ;  and  in  an  action  for 
damages  for  breach  of  agreement  damages  OAvarded.  Etches 
V  Wilson  &Go.,  19,  137. 

Obligation  by  servant  to  devote  his  whole  time  to  the  service  of 
employers — Specific  performance. — Held  that,  where  a  per- 
son had  agreed  to  enter  the  service  of  another  for 
the  space  of  a  year,  and  to  devote  his  whole  time  to  that 
service  and  not  be  connected  with  any  other  business,  the 
employer  was  not  entitled  to  an  interim  interdict  against 
his  connecting  himself  with,  or  giving  his  time  to,  another 
business.       Gassel  Gold  Extracting  Go.  v  Miller,  14,  57. 

Shipmaster — Liability  to  owners  for  breach  of  duty. — Held 
that,  where  a  shipmaster  signed  a  bill  of  lading  at  a  lower 
rate  of  freight  than  was  stipulated  in  the  charter  party, 
damages  were  due  by  him  to  the  owners.  Mwrray  v 
Macfarlane  and  Others,  2,   6. 

IV.  Termination  of  Service. 

Bankruptcy  of  employer  —  Apprentice  —  Reparation.  —  Held 
(rev.  Sheriff-Substitute)  that  the  bankruptcy  of  an  employer 
did  not  entitle  an  apprentice  to  damages  for  breach  of 
indenture.  Opinion  that  in  the  circumstances  all  the 
apprentice  was  entitled  to  was  a  proportion  of  his  premium, 
if  any,  and  delivery  of  his  indenture  discharged  for  the 
period  he  had  worked.  Case  of  apprentice  distinguished 
from  that  of  servant  or  workman.  Marsland  v  Gentle,  9, 
295. 

Desertion — Bad  food — Wages  on  justified  or  unjustified 
desertion. — The  pursuers  were  farm  servants  in  the  employ- 
ment of  the  defender.  They  left  their  service  on  account 
of  the  alleged  bad  quality  of  the  food  supplied  to  them,  but 
could  not  prove  that  the  condemned  food  was  that  supplied 
by  their  employer,  or  that  the  latter  had  failed  to  remedy 
any   part   of  the   complaint.       Held  that   they   were    not 
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justified  in  deserting  their  service,  and  that  their  wages,  so 
far  as  unpaid,  were  forfeited.  Opinion  that  they  would 
have  been  entitled  to  wages  till  next  term  had  their  deser- 
tion been  well  founded.  Macpherson,  <Sec.  v  Galhraith,  20, 
157. 

Dismissal — Disobedience — Illness. — ^A  master  furnished  medical 
attendance  to  a  farm  servant,  who,  being  dissatisfied,  con- 
sulted another  medical  man  of  his  own  choice,  and  declined 
to  allow  either  the  master  or  the  surgeon  employed  by 
the  master  to  examine  his  back.  Seld  that  this  refusal 
did  not  justify  the  master  in  dismissing  him.  Cunningham 
V  Weir,  Gl,  358. 

Dismissal — Disobedience — Leave  to  seek  new  engagement. — ^A 
farm  servant  refused  to  obey  a  lawful  order  of  his  master 
on  the  ground  that  he  was  entitled  to  a  whole  day  in  order 
to  find  new  service,  whereupon  his  master  dismissed  him. 
In  an  action  by  the  servant  for  wages  as  being  wrongfully 
dismissed,  held  that,  though  a  servant  is  entitled  to  a 
reasonable  time  to  attend  feeing  markets,  he  is  not  entitled 
to  stay  at  home  part  of  the  day  and  refuse  to  obey  the 
lawful  orders  of  his  master.  Alexander  v  Gardner,  Gl, 
369. 

Dismissal — Disobedience — Farm  servant. — Held  that  a  farm 
servant,  in  whose  engagement  there  was  an  express  stipula- 
tion that  he  should  not  drive  his  master's  milk  cart,  and 
who  for  a  week  during  an  emergency  to  oblige  his  master 
did  drive  it,  but  refused  thereafter  to  do  so  again  and  was 
dismissed  in  consequence,  was  entitled  to  damages  for 
illegal  dismissal.      Dempster  v  Wilson,  7,  228. 

Dismissal — Disobedience. — Circumstances  in  which  held  that  a 
master  was  not  justified  in  dismissing  a  servant  for  an  act 
of  disobedience,  without  inquiring  into  the  circumstances, 
where  the  servant  advanced  as  a  reason  for  his  disobedience 
personal  risk  outside  the  limits  of  the  contract,  the  existence 
of  personal  risk  being  found  proved.  Observed  that  a 
master  is  not  entitled  to  dismiss  a  servant  for  a  first  act 
of  disobedience,  without  having  an  explanation  with  him. 
Mackay  v  Crawford,  9,  52. 

Dismissal — Disobedience. — Circumstances  in  which  heM  that  a 
farmer  was  within  his  legal  rights  in  ordering  his  servants 
to  work  during  the  night  on  the  ground  of  emergency,  but 
was  equitably  barred  from  founding  on  the  servants'  refusal 
to  obey  the  order  as  an  act  of  disobedience  justifying  their 
dismissal.      Greig  ^  Moir,  9,  341. 

Dismissal — Employment  at  will — Disbursements  in  rem  suam — 
Pension. — Circumstances  in  which  held  (1)  that  an  insur- 
ance superintendent  who,  in  the  furtherance  of  his  interests 
with  his  employers,  made,  unknown  to  them,  payments  to 
collectors  and  others,  had  no  claim  to  be  reimbursed  on  his 
dismissal;  (2)  that,  there  being  no  written  engagement,  the 
service  could  be  terminated  by  either  party  at  will ;  and  (3) 
that  no  sum  in  lieu  of  pension  could  be  demanded,  as  the 
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clauses  in  tke  employers'  pension  scheme  held  out  only  a 
hope  of  a  pension.  Barkley  v  Prudential  Asauranct 
Go.,  13,  71. 

Dismissal — Illness  of  servant. — Circumstances  in  which  held 
that  the  inability,  through  illness,  of  a  servant  to  fulfil  his 
duties  released  the  master  from  his  engagement  with  him. 
Manson  v  Downie,  1,  172. 

Dismissal — Illness  of  workman. — Held  that  employers  were 
entitled  to  dismiss  a  workman  who  had  been  absent  from 
his  work,  although  the  cause  of  his  absence  was  illness,  he 
not  having  stated  that  fact  to  them  at  the  time,  but  led 
them  to  understand  that  he  was  combining  with  his  fellow 
workmen  in  having  an  idle  day  at  the  colliery  where  he  was 
employed.      Morrison  v  Galloway  &  Go.,  7,   65. 

Dismissal — Infectious  disease  in  farmhouse. — A  master  is  not 
entitled  to  dismiss  his  farm  servant  from  his  employment 
during  a  period  when  his  family  is  suffering  from  infectious 
fever.      Kingi  v  Eeid,  G2,  356. 

Dismissal — Insolence. — Circumstances  in  which  held  that  a  gar- 
dener had  been  justifiably  dismissed  for  offensive  and 
insolent  language.       Bobbie  r  Gross,  12,  246. 

Dismissal — Insufficient  ground — Wages  earned  and  damages. — 
Where  a  farmer  failed  in  establishing  grounds  of  serious 
fault,  which  existed  but  which  were  not  assigned  as  a  reason 
for  the  servant's  dismissal,  held  that  he  was  liable  to  the 
servant  in  wages  earned  and  damages.  Wilson  v  Gibb, 
17,  263. 

Dismissal — Justifiable  dismissal — Forfeiture  of  wages. — Where 
the  misconduct  of  a  servant  is  such  as  to  justify  his  dis- 
missal, his  master  is  entitled  to  withhold  the  wages  which  he 
has  earned.      Graig  v  Cooper,  1,  177. 

Dismissal — Justifiable  dismissal — Gombination  of  newspaper 
printers. — The  existence  of  a  combination  of  employees  in 
a  newspaper  ofiice  jeopardising  the  paper  held  to  justify 
instant  dismissal.  Held  competent  to  prove  participation 
of  an  individual  in  the  combination  by  the  words  and  acts 
of  other  members  of  the  same  staff  and  trade  society. 
Fleming  v  Macfarlane,  6,   228. 

Dismissal — Obligation  on  servant  to  deliver  up  master's  property 
and  to  vacate  premises  held  qua  servant. — Held  that  a 
servant  on  being  dismissed  is  not  entitled  to  retain  possession 
of  a  house  or  articles  of  property  held  by  him  qua  servant. 
Greig  v  Robertson,  7,   56. 

Dismissal  of  coachman,  and  ejection  from  coachman's  house 
without  legal  warrant — Justification  of  dismissal — 
Drunkenness. — A  coachman  who  was  allowed  to  occupy  a 
house  as  part  of  his  emoluments  was  summarily  dismissed 
on  the  ground  of  insolence  to  his  masters,  and  told  to  remove 
his  family  and  furniture  from  the  house.  He  having  failed  to 
do  so  within  three  days,  the  masters  obtained  admission 
to  the  house  by  force,  and  removed  the  furniture  to  the  side 
of  the  public  road.    In  an  action  of  damages  at  the  instance 
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of  the  coachman  and  his  wife  for  wrongous  dismissal  and 
for  ejection  without  any  legal  warrant,  held  that  the  masters 
were  entitled  to  justify  the  dismissal  on  the  ground  (not 
stated  at  the  time)  of  the  coachman's  drunken  habits,  and 
that  having  succeeded  in  doing  so  they  were  not  liable  in 
damages  to  the  pursuers.     Wallace  v  Hamiltons,  9,  131. 

Dismissal — Police  constable — Bight  to  wages. — The  chief 
constable  of  a  county  has  by  statute  power  to  dismiss  a 
constable  at  pleasure;  but  unless  there  is  justification  for 
doing  so,  at  common  law  the  constable  is  entitled  to  wages 
in  lieu  of  notice.  Conduct  justifying  dismissal  without 
compensation.    Benwick  v  Gordon,  10,  321. 

Dismissal — Stipulations  outside  contract  of  service — Overtime 
pay. — Held  that  an  employee  is  entitled  to  make  conditions 
for  working  overtime,  and  that  his  having  stipulated  for 
time-and-half  pay  was  not  a  reason  warranting  the  employer 
in  bringing  the  contract  to  an  end.  Oliver  v  Macfarlane 
Bros.,  19,  204. 

Dismissal — Unjustifiable  dismissal — Clause  in  tenant's  lease 
prohibiting  employment  of  poachers. — Held  that  a  tenant, 
employing  a  person  who  had  been  convicted  of  poaching, 
where  the  terms  of  his  lease  prohibited  such  employment, 
was  liable  in  wages  and  board  wages  for  the  period  of  em- 
ployment still  to  run,  when,  at  the  request  of  the  estate 
authorities,  the  poacher  was  dismissed  from  his  service. 
Henry  v  French,  14,  287. 

Engagement  to  serve  at  particular  house — Destruction  of  house. 
— A  servant  was  engaged  by  the  year  to  serve  as  head 
cook  in  a  particular  hydropathic  establishment,  which  was 
accidentally  destroyed  by  fire.  Held  that  her  contract  came 
to  an  end  in  consequence  of  the  fire.  Annett  v  Glenburn 
Hydropathic  Co.,  9,  66. 

Engagement  at  employer's  "  pleasure  " — Dismissal — Notice. — A 
manager  of  a  large  model  lodging-house,  engaged  "  subject 
to  the  pleasure "  of  his  employers,  held  entitled  to  three 
months'  notice  on  dismissal,  that  period  being  deemed 
reasonable  notice  in  the  circumstances.  Lawrie  v  Ai/rdrie 
Model  Lodging-House  Co.,   19,   108. 

Notice  to  quit  service — Head  dressmaker. — Held  that  in  the  case 
of  a  managing  dressmaker  one  month's  notice  of  dismissal 
was  sufiicient,  that  being  the  customary  notice,  and 
reasonable.     Maubert  v  Kemp  &  Son,  1,  18. 

Bescission  of  contract  by  Court — Specific  implement — Corrir- 
petency  of  imprisonment. — (1)  A  contract  of  service  between 
an  employer  and  journeyman  mason  quashed,  in  consequence 
of  misapprehension  on  the  part  of  the  workman  of  the 
terms  of  the  contract.  (2)  Held  competent,  in  terms  of 
the  Employers  and  Workmen  Act,  1875,  to  quash  the 
engagement,  under  a  petition  by  the  master  at  common 
law  for  specific  implement.  (3)  Held  that  the  rule  estab- 
lished by  the  case  of  Baeburn  v  Beid,  that  a  workman 
can  be  compelled  to  find  caution  for  the  fulfilment  of  his 
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contract  under  the  pain  of  imprisonment,  is  no  longer  law. 
Goghill  &  Son  v  Storen,  Gl,  373. 

Rescission — Power  of  Sheriff  to  rescind  contract. — Held  that  a 
contract  between  a  pit-owner  and  a  miner,  consisting  chiefly 
of  regulations  posted  up  at  the  pit,  was  not  in  the  circum 
stances  unjust,  and  the  Sheriff  therefore  declined  to  rescind 
or  remodel  it  under  the  powers  given  him  by  the  Employers 
and  Workmen  Act,  1875.  Cowdenbeath  Goal  Go.  v  Drylie, 
3,  3. 

Servant  leaving  before  stipulated  term- — Forfeiture  of  wages — 
Damages. — Held  that,  when  a  servant  bound  himself  by 
written  engagement  to  serve  his  master  for  a  specific  term, 
he  was  not  entitled  by  giving  notice  and  without  reason 
to  leave  his  employment  before  the  expiry  of  the  contreict; 
and,  on  the  other  hand,  the  master  was  not  only  entitled 
to  withhold  the  salary  the  servant  had  earned,  but  also  to 
damages.    Cooper  v  M'Ewan,  Stevenson,  <So  Leask,  9,  311. 

Tacit  relocation — Death  of  employer  after  date  for  notice. — 
Where  a  shepherd  was  engaged  on  a  yearly  engagement 
from  Whitsunday,  1889,  to  Whitsunday,  1890,  and  his 
master  died  on  6th  May,  1890,  held  (1)  that  the  contract 
was  renewed  for  a  year  by  tacit  relocation,  and  (2)  that 
the  servant  was  entitled  to  wages  till  Whitsunday,  1891, 
subject  to  modification  in  so  far  as  he  earned  or  might 
have  earned  wages  during  that  period.  Kelly  v  Cowan's 
Executors,  7,  109. 

Tacit  relocation — Ship's-hushand — Period  of  notice. — Held  that, 
after  the  expiry  of  the  period  specified  in  the  original 
contract  of  service,  a  ship's-husband  held  his  appointment 
during  the  pleasure  of  his  employers,  subject  to  reasonable 
notice  prior  to  its  termination,  and  that  three  months  was 
reasonable  notice  in  such  a  case.  Observed  that  tacit  reloca- 
tion applies  only  to  particular  classes  of  servants,  is  based  on 
custom,  and  has  no  reference  to  the  engagement  of  a  ship's- 
husband.      Hawkins  v  Thomson,  Dickie,  &  Co.,  14,  159. 

Termination  of  period  of  hiring. — Servants'  engagements  cease 
at  noon  on  the  term  day,  and  they  are  bound  to  work  till 
that  hour.     Connor  v  Powrie,  Gl,  368. 

Termination  of  service  before  expiry  of  stipulated  time — Change 
of  employing  company — Offer  of  equivalent. — The  pursuer 
engaged  to  serve  a  limited  liability  company  for  three  years 
abroad  as  assistant  works  manager,  and  in  the  second  year  of 
his  service  the  company  went  into  liquidation  in  order  to  be 
absorbed  in  a  new  company.  The  pursuer  was  offered  an 
engagement  at  least  equally  good  with  the  new  company, 
and  though  this  was  terminable  at  will,  the  liquidator  of 
the  old  company,  which  was  solvent,  offered  to  guarantee 
him  against  loss  by  premature  termination.  In  an  action 
against  the  liquidator  for  damages  in  respect  of  untimely 
dismissal  from  service,  held  that  the  pursuer  had  lost 
nothing  by  the  termination  of  his  service  unless  by  his  own 
conduct,  and  absolvitor  granted,  with  expenses.  Landon 
V  Brand,  11,  317. 
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Measure  of  Damagres.     See  Ebparation  VII. ;   also  Carriage  and 
other  Nominate  Contracts,  Patent,  Slander. 

Measurer.     See  Contract  II. 

Medical  Practitioner.     See  Contract  II.,  Doctor. 

Meditatio  Fugae.     See  also  Aliment,  Bastabd,  Imprisonment. 

Aliment — Bastard. — Held  that  a  petition  for  apprehension  of 
a  debtor  (the  putative  father  of  an  illegitimate  child  of 
the  pursuer)  in  meditatione  fugai  was  incompetent.  Smith 
V  Wood,  9,  71. 

Aliment — Bastard. — Held  that  a  petition  for  apprehension  of 
a  debtor  (the  putative  father  of  an  illegitimate  child  of 
which  the  pursuer  was  pregnant)  in  meditatione  fugce  was 
competent.     Sharp  v  Bruce,  9,  218. 

Aliment — Bastard  unhorn. — Held  that  it  is  competent  for  the 
mother  of  an  illegitimate  child  still  in  utero  to  obtain  a 
warrant  for  apprehension  of  the  putative  father  as  being  in 
meditatione  fugce.      A  B  v  G  D,  19,  268. 

Aliment — Wife — No  decree. — Held  that  an  application  for  a 
warrant  to  incarcerate  a  man  as  in  meditatione  fugce  was 
incompetent,  though  founded  on  a  claim  for  aliment,  seeing 
that  no  decree  had  been  pronounced,  and  no  consequent 
wilful  failure  to  pay  had  taken  place.  Dempsey  v  Dempsey, 
10,  215. 

Aliment  of  wife  under  contract — No  decree. — Held  that  an 
application  by  a  wife  for  warrant  to  incarcerate  her  husband 
as  in  meditatione  fugce,  in  respect  of  her  claim  for  aliment 
under  a  contract  of  separation,  was  incompetent,  seeing  that 
no  decree  had  been  obtained,  and  that  wilful  failure  to  pay 
the  aliment,  in  the  sense  of  sec.  4  of  the  Civil  Imprisonment 
Act  of  1882,  was  not  to  be  presunied.  Crawford  v 
Crawford,    12,   228. 

Aliment — No  decree. — Held  that  an  application  for  a  warrant  to 
incarcerate  a  man  as  in  meditatione  fugce  was  competent, 
being  founded  on  a  claim  for  aliment  for  which  an  action 
was  raised  in  the  Sheriii  Court.      A  B  y  C  B,  18,  181. 

Aliment — -Wife. — Opinion  that  imprisonment  on  a  warrant 
against  a  husband  as  in  meditatione  fugce  at  the  instance  of 
a  wife  claiming  aliment  is  a  competent  proceeding,  notwith- 
standing the  interpretation  sometimes  given  of  the  Debtors 
Act  of  1880  and  Civil  Imprisonment  Act  of  1882.  Will  <& 
Philip  V  Aird,  20,  284. 

Appeal. — Held  (1)  that  an  appeal  from  the  Sherifi-Substitute 
to  the  Sherifi  is  incompetent  where  the  debtor  is  imprisoned 
under  a  meditatione  fugce  warrant;  and  (2)  that  such  a 
warrant  may  be  obtained  against  a  debtor  in  a  Scotch  debt 
who  is  in  Scotland  for  a  temporary  purpose.  Douglas  v 
Thomson,  5,   109. 

Expenses. — Held  that  expenses  in  an  application  for  appre- 
hension as  in  meditatione  fugce  could  not  be  recovered  by 
a  small  debt  action,  but  should  have  been  prayed  for  in  the 
original  application.  Opinion  that  a  person  taking  this 
remedy  does  so  at  his  own  expense.    Goutts  v  Coutts,  2,  30. 
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Jy/risdiction — Foreign  country. — A  warrant  for  imprisonment 
as  in  meditatione  fugce  cannot  competently  be  executed  in 
England.      Gook  v  Sauliere,  Gl,  247. 

Jurisdiction — Foreign  country. — Held  that  a  warrant  under  a 
petition  against  a  Scotchman  in  meditatione  fugce  cannot  be 
executed  in  England,  which  is,  in  legal  theory,  to  be  treated 
as  a  foreign  country.  Observations  on  the  indorsation  of 
such  a  warrant.     Adam,  v  Crowe,  3,  228. 

Jurisdiction — Foreigner  temporarily  resident. — Held  that  a 
debtor  who  had  no  domicile  in  Scotland,  but  was  there  for  a 
temporary  purpose,  might  be  apprehended  as  in  Tneditatione 
fugce  for  a  debt  contracted  in  Scotland.      ^  v  5,  Gl,  258. 

Ordinary  debt. — Imprisonment  under  a  meditatione  fugce 
warrant  held  not  in  any  case  rendered  incompetent  by  the 
Debtors  Act,  1880,  although  a  decree  for  the  debt  in  respect 
of  which  the  warrant  is  obtained  cannot  now  be  followed 
by  execution  against  the  person.  Marshall  v  Dobson,  1844, 
7  D.  232,  distinguished.    Pascoe  v  Simpson,  G2,  138. 

Meeting-  (Public).     See  Trust. 

Melioration.     See  Lease  VI.,  VII.,  IX.,  Ebcompense. 

Menage.     See  Agency. 

Mercantile  Law  Amendment  Act,  1 856.    See  Cautionry,  Reten- 
tion, Sale  II.,  III. 

Merchant  Shipping"  Acts.     See  Ship,  Small  Debt  Acts. 

Mine.     See  also  Reparation. 

Coal  mine — Bottomer — Fall  down  shaft — Reparation. — ^A  shaft 
was  sunk  into  three  coal  seams,  and  the  upper  two,  which 
alone  were  being  worked  and  which  were  in  the  early  stages 
of  opening  up,  were  fenced  at  the  shaft  with  gates.  In  an 
action  of  damages  in  respect  of  the  death  of  a  drawer  who 
fell  down  the  shaft  from  the  upmost  seam,  held  that  it  was 
no  fault  of  the  mine-owners'  system  that  they  had  then 
only  one  bottomer  in  the  shaft.  lAddell  v  Wilsons  &  Clyde 
Goal  Co.,    II,   156. 

Goal  mine — GhecTcweigher — Notice  to  manager  of  appointment. 
— In  a  complaint  at  the  instance  of  H.M.  Inspector  of  Mines 
against  a  colliery  manager,  charging  him,  under  sec.  13  (2) 
of  the  Coal  Mines  Regulation  Act,  1887,  with  obstructing 
a  checkweigher  in  the  execution  of  his  duty,  the  respondent 
was  assoilzied  in  respect  he  had  no  notice  of  the  check- 
weigher's  appointment.  H.M.  Inspector  of  Mines  v 
Malcolm,  10,  220. 

Goal  mine  —  GhecTcweigher  —  llemoval  —  Interference  with 
management  of  mine — Goal  Mines  Regulation  Act,  1887. — 
Held  that  the  fact  of  a  checkweigher  taking  the  chair  at  a 
meeting  of  the  miners  working  at  his  colliery,  at  which  it 
was  decided  not  to  go  to  work  that  day,  explaining  the 
reason  for  which  the  meeting  had  been  called,  and  acting  as 
spokesman  of  the  meeting  at  an  interview  with  the  manager, 
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was  interference  with  the  working  of  the  colliery,  and  outside 
the  business  of  checkweigher,  notwithstanding  the  fact  that 
the  manager  had  sometimes,  on  previous  occasions,  used  the 
checkweigher  as  an  intermediary  with  the  men.  Opinion 
that  proof  of  a  general  course  of  conduct  in  contravention  of 
the  spirit  of  sec.  13  (3)  and  (4)  of  the  Coal  Mines  Kegulation 
Act,  1887,  formed  good  ground  for  removal  of  a  check- 
weigher  without  proof  of  any  distinct  and  overt  breach. 
Mitchell  V  Connolly,   19,  22. 

Goal  mine — Gheckweighman's  wages — Drawer's  liability. — Held 
that  a  drawer  at  a  mine  is  not  liable,  along  with  the  miners, 
to  contribute  to  the  wages  of  tihe  cheokweighman.  Eyans 
V  M'Grechan,   10,  95. 

Coal  mine — Checkweigher' s  wages — Liability  of  drawer — Coal 
Mines  Begulation  Act,  1887,  sec.  14. — Held  that  a  drawer 
and  brusher  in  a  coal  mine  is  not  liable,  along  with  the 
hewers  of  coal,  to  contribute  to  the  wages  of  the  check- 
weigher  appointed  by  the  miners,  not  being  a  "  getter  "  of 
mineral  in  the  sense  of  the  Coal  Mines  Eegulation  Act,  1887. 
Gilmour  v  M'Beth,  13,  249. 

Coal  mine — Gheckweighman's  wages — Miner's  liability  beyond 
share  of  wage. — -By  sec.  14  of  the  Coal  Mines  Regulation 
Act,  1887,  a  miner  is  bound  to  pay  his  share  of  the  wages 
of  the  cheokweighman,  but  held  that  he  is  not  liable  for  the 
expense  of  collecting  or  administering  the  fund  from  which 
these  wages  are  paid,  unless  he  has  agreed  to  be  liable  for 
it.      M'Gill,  <&c.  V  Dixons,  11,  133. 

Goal  mine — Fencing  mid-working  in  new  seam — Damages. — 
In  an  action  by  a  father  for  damages  sustained  through 
the  death  of  his  son  while  employed  by  the  defenders  in 
a  coal  pit,  on  the  ground  of  alleged  breaches  of  the  Coal 
Mines  Regulation  Act,  1887,  and  the  relative  special  rules, 
through  want  of  fencing  or  a  gate  at  the  opening  of  an 
intermediate  seam  off  the  shaft,  which  had  only  been  opened 
up  inwards  to  a  distance  of  15  feet,  held  that  the  statute 
and  rules  must  be  construed  reasonably,  and  that  at  that 
stage  in  the  opening  of  a  new  seam  the  defenders  were  not 
bound  to  have  a  fence  or  gate.  Ritchie  v  Kinneil  Coal  & 
Coke  Co.,  8,  329. 

Coal  mine — Manholes — Travelling  road. — Held  as  a  result  of 
the  evidence  that  in  a  travelling  road  in  a  pit  it  was  not 
necessary,  in  addition  to  manholes,  to  have  free  space  at  the 
side  of  the  road  sufficient  for  a  man  to  walk  clear  of  hutches 
on  the  rails.      Lavery  v  Glasgow  Iron  ds  Steel  Co.,  12,  339. 

Goal  mine  —  Manhole  ■ —  Defect  in  ways  —  Reparation. — Culpa 
held  proved  against  a  coal  mining  company  in  respect  of  a 
neglected  defect  in  the  ways,  in  the  sense  of  sees.  1  and  2  of 
the  Employers'  Liability  Act,  1880,  namely,  a  manhole  in 
which  a  miner  could  have  found  shelter  from  a  runaway 
rake  of  hutches,  but  which  was  not  kept  clear  by  the  roads- 
man  and  oversman  as  directed  by  general  rule  16  of  the  Coal 
Mines  Regulation  Act,  1887,  in  consequence  of  which  the 
miner  could  not  or  was  reasonably  afraid  to  get  into  it,  and 
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was  injured  on  tiie  roadway.       Harty  v  Gamhuslang  Coal 
Co.,    14,    123. 

Coal  mine — Novr-inspection  of  pit — Detention  of  tools — Repara- 
tion.— A  firm  of  colliery  owners  who  had  a  dispute  with  their 
men  which  threatened  to  result  in  a  strike  did  not  have 
the  pit  inspected,  so  that  the  men  could  not  get  down  for 
their  tools.  Held  that  in  the  circumstances  the  employers 
were  liable  in  damages  to  the  extent  of  the  wages  which 
might  have  been  earned  but  for  the  want  of  the  tools. 
Shiels  V  Dunn's  Trustees,  3,  114. 

Coal  mine — Pitheadman — Special  rules  under  statute — Master's 
breach  of  rules — Repa/ration. — ^Where,  by  the  special  rules 
of  a  colliery  under  the  Coal  Mines  Regulation  Act,  1872, 
it  was  provided  that  a  pitheadman  should  be  in  attendance 
when  the  miners'  shift  commenced,  and  should  see  that  no 
person  was  allowed  to  go  upon  the  cage  until  the  engineman 
had  ascertained  and  reported  the  safety  of  so  doing,  held 
that,  the  pitheadman  not  having  been  in  attendance  when 
the  pursuer  had  been  lowered  to  his  work  on  the  occasion 
on  which  he  was  injured,  the  ooalmasters  had  failed  to 
provide  the  protection  required  by  the  regulations ;  that 
they  were  thus  guilty  of  neglect  by  which  the  workman 
was  injured;  and  therefore  that  they  were  liable  in  damages. 
Hughes  v  Kenneth  &  Sons,  3,   107. 

Goal  mine — Ventilation — Fiery  mirve — Neglect  of  statutory 
precautions — Reparation. — Where  the  lessees  of  a  fiery  mine 
had  neglected  to  maintain  the  ventilation  and  to  see  that 
only  safety  lamps  were  used,  as  enjoined  by  sec.  51  of  the 
Coal  Mines  Regulation  Act,  1872,  held  that  they  were  liable 
in  compensation  to  miners  injured  by  an  explosion,  even 
though  the  latter  might  have  been  to  some  extent  to  blame. 
Goodwin  and  Oth-ers  v  Walkinshaw  Oil  Co.,  Ltd.,  1,  320. 

Goal  mine — Ventilation — Stooped  waste. — In  a  complaint  against 
the  manager  of  a  coal  mine  that  he  had  infringed  the  Coal 
Mines  Regulation  Act,  1887,  sec.  49,  rule  1,  by  failing  to 
ventilate,  so  far  as  reasonably  practicable,  an  unpropped 
waste  close  to  miners'  working  places,  whereby  fire-damp 
gathered  in  the  waste  and  the  working  places,  held  that  it 
was  not  ''  reasonably  practicable  "  to  ventilate  more  than  a 
narrow  fringe  of  the  waste,  and  that  the  presence  of  fire- 
damp in  the  waste  did  not  make  the  working  places  unfit  for 
use,  as  the  fire-damp  was  dangerous  only  if  expelled  from  the 
waste  in  great  quantity,  and  concurrently  with  the  exposure 
of  a  flame — an  unknown  coincidence.  RonatSson  v  Forbes, 
11,  154. 

Goal  mine — Ventilation  of  working  place — Evidence  that  air 
sufficiently  vitiated  to  occasion  statutory  offence — Coal  Mines 
Regulation  Act,  1887,  sec.  49,  rvle  1. — In  a  complaint 
against  the  manager  of  a  coal  mine  that  he  had  infringed 
the  Coal  Mines  Regulation  Act,  1887,  sec.  49,  general  rule  1, 
by  failing  to  ventilate,  so  far  as  was  reasonably  practicable, 
certain  miners'  working  places,  in  consequence  of  which  these 
working  places  were  not  in  a  fit  state  for  working  in,  through 
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"  black  damp "  or  other  noxious  gases,  held  that,  though 
the  ventilation  of  the  mine  -was  defective,  and  the  supply  of 
air  to  the  men's  working  places  was  inadequate,  yet  it  had 
not  been  shown  that  the  statutory  offence  had  been  com- 
mitted, as  it  was  not  proved  that  the  ventilation  was  so 
inadequate  as  to  make  the  working  places  unfit  for  working 
therein.  Ronaldson  v  Howat,  15,  176. 
Goal  mine — Weighing — Acquiescence — Settlement. — Held  (1) 
that  the  provision  of  the  Coal  Mines  Regulation  Act  of 
1872  that  the  mineral  got  by  the  miners  shall  be  truly 
weighed  is  satisfied  by  the  weight  of  each  hutch  and  its 
contents  being  duly  taken,  and  thereafter  a  uniform  deduc- 
tion of  agreed-on  amount  made  therefrom  for  the  tare  of 
each  hutch,  and  for  the  substances  other  than  coal  mixed 
with  the  mineral;  and  (2)  that  if  a  miner  be  dissatisfied, 
his  remedy  is  to  be  obtained  through  the  oheckweigher  at 
the  time,  a.nd  not  after  periodical  settlements  have  been 
made.     Stewart  v  Dixon,   1,  243. 

Coal  mine — Weighing — Person  paid  hy  weight — Deductions — 
Acquiescence  in  incompetent  rule. — Held  that  a  collier  was 
not  barred  by  acquiescence  from  objecting  to  a  rule  in 
force  at  the  pit  where  he  was  employed,  that  nothing  should 
be  paid  for  getting  a  hutch  of  coal  which  contained  an 
admixture  of  stones,  on  the  ground  that  an  agreement  in 
terms  of  such  a  rule  would  not  have  been  competent  under 
sec.  17  of  the  Coal  Mines  Regulation  Act,  1872.  Goudie  v 
Eglinton  Iron  Co.,  2,  366. 

Coal  mine — Weighing — Pit  weights — Expenses  of  weights 
inspector. — Held  that  an  inspector  of  weights  who,  in  order 
to  inspect  the  weights  at  a  pit  as  requested  by  the  miners, 
conveyed  his  standard  weights  to  that  pit,  was  entitled  to 
the  expenses  thereby  occasioned.    Sharp  v  Stewart,  3,  200. 

Quarry — Royalty — Fixed  rent. — Held  that  the  regular  payment 
of  a  quarterly  sum  under  a  provision  for  royalty,  leaving 
the  balance  to  be  ascertained  at  the  end  of  the  year,  did 
not  make  quarry  lessees  liable  in  a  fixed  rent  for  that 
amount.  Held  that,  when  the  lease  of  a  quarry  was 
terminable  on  the  exhaustion  of  the  stone,  no  sum  was  due 
by  the  lessees  for  rent  or  royalty  after  the  stone  had  been 
exhausted,  fair  notice  of  approaching  exhaustion  having 
been  previously  given.     Dennistoun  v  Faill,  8,  127. 

Surface  damages — Mora — Landlord's  failure  to  notify  claim. — ■ 
Circumstances  in  which  held  that  any  claim  which  land- 
lords might  have  had  against  their  mineral  tenants  for 
surface  damages  for  bygone  years  was  barred  by  their 
failure  timeously  to  intimate  it  to  the  tenants.  Stenhouse 
V  Cowdenbeath  Coal  Co.,  9,  319. 

Minister.     See  Chuech,  Fiaes  Peices,  Slandbe. 

Minor.     See  Bastaed,  Executoe,   Expenses   I.,   Paeent  and  Child, 
Pkocess  IV.,  Sheeiff  II.,  IV.,  Title  to  Sub. 

Miscropping.     See  Lease  IV.,  VII, 
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Misrepresentation.     See  Discharge,  Insurance  I.,  Lease  III.,  Sale, 
Ship  II. 

Moneylenders  Aet.     See  Interest. 

Month.     See  Computation  of  Time. 

Mora.     See  Agenot,  Bastard,  Husband  and  Wipe  V.,  Interest,  Mine, 
Reparation  VI. 

Mortgage.     See  Right  in  Security,  Ship  I. 

Moveable  or  Heritable.     See  Heritable  or  Moveable. 

Multiplepoinding.     -See  also  Expenses  II.,  Process  VIII.,  Right  in 
Security,  Sheriff  I. 

Competency — Double  distress — Necessity. — Held  that  an  action 
of  multiplepoinding — at  any  rate  where  it  is  not  an  appro- 
priate remedy  and  is  unnecessary  in  the  circumstances — does 
not  stop  diligence,  and  will  be  dismissed.  Brovm>  v  Brown, 
18,  225. 

Competency — Double  distress — Pending  sequestration  for  rent. — 
Held  that  a  trustee  under  a  voluntary  trust  for  behoof  of 
creditors,  who  desired  to  obtain  possession  of  the  furniture 
in  the  truster's  house,  which  had  been  sequestrated  for  rent, 
and  which  was  also  claimed  by  other  parties,  was  not  entitled 
to  raise  a  multiplepoinding  to  have  the  rights  of  parties 
determined,  another  mode  of  determining  parties'  rights  being 
open.       M'Callum  v  March's  Trustees,  <i;c.,  1^,  262. 

Competency  —  No  fund  in  medio  — ■  No  double  distress.  — 
Auctioneers  sold  a  horse,  delivered  it  to  the  purchaser  with- 
out payment,  and  debited  him  with  the  price  in  a  running 
account  in  their  books.  He  timeously  rejected  it  as  dis- 
conform  to  warranty,  and  it  was  put  at  livery,  where  it 
died.  The  seller  having  raised  an  action  against  the 
auctioneers  for  the  price,  they  brought  an  action  of  multi- 
plepoinding calling  the  seller  and  purchaser  as  defenders. 
Held  that  the  action  was  incompetent,  there  being  (1)  no 
fund  in  medio,  and  (2)  no  proper  case  of  double  distress, 
as  the  auctioneers'  conditions  of  sale  precluded  any  claim 
by  the  purchaser  against  them.  Macdonald,  Fraser,  ds 
Co.  V  Eussell,  9,  104. 

Exoneration — Trustee's  discharge — Insiifficiency  of  funds. — Held 
that,  where  a  trustee  is  unable  and  unwilling  to  defend  an 
ordinary  action  for  a  disputed  debt,  an  action  of  multi- 
plepoinding for  his  discharge  is  a  competent  proceeding. 
Observations  on  the  state  of  decisions  as  to  such  actions. 
Jamieson  v  Robertson,  4,  61. 

Exoneration  of  trustees — No  douhle  distress- — Competency. — In 
an  action  of  multiplepoinding  raised  for  exoneration  by 
trustees,  holders  of  the  fund  in  medio,  consisting  of  the 
shares  in  a  father's  trust  estate  of  two  of  his  children,  one 
of  whom  predeceased  the  truster,  leaving  issue,  and  the 
other  left  this  country  several  years  before  and  had  not 
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Multiplepoinding— comimjted. 

since  been  heard  of,  held  {rev.  Sheriff-Substitute)  that  the 
competency  of  the  action  could  not  be  determined  till  claims 
had  been  ordered.  Observations  on  the  circumstances  in 
which  a  multiplepoinding  may  be  raised  for  exoneration. 
Low  V  Carr,  7,  272. 

Necessity  of  reduction  of  claimant's  title. — In  a  multiplepoinding 
it  is  not  necessary  to  sist  process  to  await  a  reduction  of 
the  title  of  one  of  the  claimants,  the  fund  or  subject  being 
in  medio;  and  accordingly  decree  of  preference  was  given 
in  favour  of  the  Crown's  donatory,  and  against  an  executrix 
decerned  and  confirmed,  whose  decree  disclosed  ex  facie  that 
she  had  no  right  to  the  office.  National  Security  Savings 
Bank  V  Buchanan  and  Others,  1,  238. 

Pending  action — Reconvention. — Held  that  a  multiplepoinding 
which  had  been  finally  disposed  of  with  the  exception  of 
the  question  of  expenses  in  a  riding  claim  was  still  a 
pending  action  to  the  effect  of  founding  jurisdiction  ex  jure 
reconventionis  against  a  foreigner  who  was  a  claimant 
therein.     Colville  v  Colville,  7,   266. 

Right  to  appear — Possible  claimant. — The  owner  of  plant  may 
have  a  right  to  part  of  the  rent  claimed  for  the  premises 
in  which  it  is  situated,  and  is  entitled  to  compear  in  a  multi- 
plepoinding raised  to  determine  to  whom  the  rent  is  due. 
Alexander  v  Walker,   3,   429. 

Stolen  goods — Police  custodier. — Held  (rev.  Sheriff  and  Sheriff- 
Substitute)  that  the  owner  of  stolen  goods  is  entitled  to 
recover  them  from  the  custodier  at  the  police  office  by  a 
petition  to  the  Sheriff  for  delivery,  and  that  it  is  not 
necessary  to  raise  an  action  of  multiplepoinding.  Eagle- 
sham  <&  Co.  v  Dickson,  5,  168. 

Mutual  Property.     See  Common  Property. 

Mutuum.     See  Hiring  I.,  Leasb  IV.,  Loan. 
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NautSB,    caupones,    &C.      See  also   Carriage,  Hiring,  Retention, 
Ship  II. 

Ferryman. — Opinion  that  private  ferrymen  are  subject  to  the 
responsibilities  of  the  edict  nautce,  caiijmnes,  &c.  Young 
V  Renfrew  Magistrates,  8,   159. 

Hotel-keeper — Liability  for  guest's  propeity — Contributory  negli- 
gence.— Held  that,  where  contributory  negligence  or  want 
of  reasonable  care  on  the  part  of  a  guest  is  proved,  a  hotel 
proprietor  is  not  liable  for  loss  of  the  guest's  property. 
Hawlcyard  v  Caledonian  Railway  Co.,   1,   21. 

Innkeeper — Liability  to  guest — Accidental  fire— Trade  goods 
under  sole  key  of  guest — Contributory  negligence  of 
guest. — ^A  commercial  traveller  chose  and  engaged  for  the 
storing  and  exhibition  of  his  employers'  sample  cases  two 
rooms  in  a  hotel,  and  got  custody  of  their  only  keys.  In 
one  of  these  rooms,  lit  by  paraffin  lamps,  some  of  the  stock 
took  fire  without  fault  of  the  landlord,  and  the  stock  received 
injury.  In  an  action  by  the  owners  of  the  samples  against 
the  landlord  for  damages,  held  that  there  was  no  liability 
for  the  consequences  of  accidental  fire.  Question,  whether 
the  guest's  negligence  contributed  to  the  outbreak  of  fire. 
Ritchie  &  Sons  v  Mackay,  18,  336. 

Keeper  of  railway  refreshment  room. — One,  who  got  drunk  in  a 
railway  refreshment  room,  handed  his  watch  to  the  attendant 
for  safe  keeping.  A  few  days  afterwards  the  attendant 
delivered  up  the  watch  to  a  person  who  falsely  assumed  the 
character  of  messenger  from  the  owner  and  absconded  with 
it.  Held  that  the  proprietor  of  the  refreshment  room  was 
not  liable  for  its  value,  in  respect  that  he  did  not  hold 
himself  out  as  receiving  the  property  or  luggage  of  his 
customers.     Smith  v  Spiers  &  Pond,  Gl,  389. 

Lodging-house  keeper. — Held  that  a  lodging-house  keeper  does 
not  fall  under  the  edict  nautce,  caupones,  stahularii,  &c. 
Kerr  v  Eadie,   10,   252. 

Negfligrence.     See  Reparation  ;  also  Master  and  Servant  III.,  IV,, 
Mine,  Road,  Ship  II.,  IV.,  V. 

NegOtiorum  Gestio.     See  also  Agency,  Lease. 

Absentee's  law  agent — Liability  for  omitting  creditor  when 
dividing  insolvent  estate.— The  law  agent  of  an  absentee, 
acting  either  under  mandate  or  as  negotiorum  gestor,  realised 
the  absentee's  estate  and  distributed  it  among  his  creditors, 
except  one,  of  whose  claim  he  was,  however,  aware.  Held, 
in  an  action  against  the  agent  by  this  creditor,  that  the 
agent  was  personally  liable  for  the  equivalent  of  the  dividend 
which  would  have  been  paid  had  the  estate  been  divided 
among  all  the  creditors.      Will  <&  Philip  v  Aird,  20,  284. 
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Son  intromitting  with  estate  of  aged  and  infirm  father. — 
Held  in  an  action  of  count  and  reckoning  that  where  a  father 
was  old  and  paralysed  and  his  son  intromitted  during  his  life 
with  his  estate,  the  onus  lay  on  the  son  of  showing  what  he 
had  done  with  the  funds.       Thomson  v  Strachan,  7,  236. 

Neighbourhood.     See  Nuisance,  Pkopbety. 

Night  Poaching.     See  Cbimb  II.,  Game,  Process  II. 

Notary.     See  Bill  of  Exchange  II.,  IV.,  Law  Agency. 

Notice.     See  Lease   VIII.,   Reparation   III.,  VI.,   Workmen's   Com- 
pensation Acts. 

Notour  Bankruptcy.     See  Bankruptcy  I. 

Novation.     See  Discharge,  Hiring  II.,  Lease  I.,  V.  (a).  Right  in 
Security. 

Nuisance.     See  also  Lease  III.,  Property,  Public  Health  I.,  Repara- 
tion, River. 

Abatement — Procedure. — In  an  action  for  interdict  against 
pollution  of  a  river,  after  remits  to  report  on  the  defender's 
remedial  measures  and  reasonable  delay,  interdict  granted 
upon  a  report  not  indicative  of  a  complete  remedy.  Houston 
V  Glen,  1,  73. 

Chemical  work- — Manufacturing  neighbourhood. — Circumstances 
in  which  a  chemical  work  situated  in  a  town  was  held  to 
be  conducted  in  such  a  way  as  to  constitute  a  nuisance  to 
a  neighbouring  proprietor,  and  interdict  granted.  Observed 
that,  while  a  person  living  in  a  town  cannot  expect  immunity 
from  smoke  or  smell  or  dust  or  noisa,  it  is  only  the  amount 
of  discomfort  necessarily  produced  by  the  trade  operations 
of  his  neighbours  that  he  is  bound  to  submit  to;  that  a 
manufacturer  cannot,  on  the  ground  that  the  atmosphere  of 
the  locality  is,  apart  from  his  contributions,  heavily  charged 
with  smoke  or  vapours,  justify  the  throwing  into  the  air  of 
any  impurities  which  there  are  known  means  of  guarding 
against,  and  which  materially  increase  the  discomfort  of 
a  neighbouring  proprietor ;  and  that  his  doing  so  constitutes 
a  nuisance  against  which  the  neighbouring  proprietor  is 
entitled  to  be  protected.     Allison  v  Campbell  c&  Co.,  6,  80. 

Dancing  in  hired  hall  at  night — Interdict. — Held  that  the  pur- 
suers were  entitled  to  interdict,  "within  limits  prescribed  ex 
propria  motu  by  the  Court,  against  the  defender  using  the 
hall  of  his  dancing  school  for  dancing  or  marriage  parties, 
&c.,  at  night,  in  such  a  manner  as  to  cause  material  discom- 
fort and  annoyance  to  the  pursuers,  his  neighbours,  or  to 
interfere  with  their  rest  at  night.  Brailsford  v  Sutherland, 
10,  307. 

Escape  of  rubbish  from  refuse  heap  to  the  injury  of  cattle — 
Fault. — Held  (1)  that  it  is  necessary  to  prove  fault  in  order 
to  render  a  proprietor  making  a  lawful  use  of  his  own 
ground  liable  in  damages  in  consequence  of  the  escape  from 
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Nuisance — coniinued. 

it  of  dangerous  matter ;  (2)  that  police  commissioners  were 
not  liable  for  injury  to  cattle  in  a  field  adjoining  a  deposit 
of  town  refuse,  although  it  was  proved  that  the  escape  from 
the  deposit  of  waste  paper  which  the  cattle  ate  was  the 
cause  of  the  injury,  because  it  was  not  proved  that  the 
escape  was  due  to  negligence  of  the  commissioners.  Opinion 
on  the  limits  of  the  maxim  sic  utere  tuo  lit  alienum  non 
Icedas,  and  the  English  rule  of  Fletcher  v  Rylands,  3  E.  &  I. 
App.  330.  Hendry's  Trustees  v  Kirkcaldy  Police  Commis- 
sioners, 9,   144. 

Gas  engine — Interdict. — Held  that  a  manufacturer,  the  tenant  of 
a  workshop,  was  not  entitled  to  use  a  gas  engine  in  his 
workshop  in  such  a  position  as  to  cause  a  nuisance  to  the 
tenants  of  dwelling-houses  belonging  to  a  neighbouring 
proprietor,  especially  as  it  was  proved  that  the  engine  could 
as  efficiently  be  worked  in  a  different  corner  of  the  workshop, 
where  the  nuisance  would  not  be  felt,  and  interdict  granted. 
Cunningham  v  Meldrum,   10,   154. 

Kennel  of  sporting  dogs  near  dwelling-houses. — Circumstances 
in  which  held  that  the  keeping  of  a  kennel  of  sporting  dogs 
was  not  proved  to  be  a  nuisance  to  a  neighbouring  proprietor 
and  his  tenants.     Jackson  v  Machay,   10,   25. 

Neighbourhood — Excessive  stock  of  ground  game — Damages  to 
tenant  on  adjoining  estate. — Held  that  a  proprietor  was 
liable  to  a  tenant  farmer  for  damage  done  by  rabbits  coming 
from  his  covers  to  the  crops  in  a  field  of  a  farm  occupied  by 
the  farmer  on  the  estate  of  an  adjoining  proprietor.  Johnston 
V  Viscount  Strathallan,  18,  25. 

Neighbourhood — Liability  for  damage  done  by  building  opera- 
tions on  adjoining  tenement. — Where  building  operations 
by  an  urban  proprietor  were  carried  on  without  adopting  the 
statutory  precautions  for  keeping  down  dust,  held  that  the 
proprietor  was  liable  in  damages  for  the  loss  thereby 
occasioned  to  the  business  of  the  tenant  of  adjoining  premises. 
Murdoch  v  British  Linen  Co.,  12,  142. 

Noise  and  vibration — Bootmaking  above  milkshop — Interdict. — 
Held  that  the  noise  and  vibration  occasioned  by  a  boot- 
repairing  business  carried  on  over  a  shop  in  Lawnmarket, 
Edinburgh,  did  not  constitute  a  nuisance,  and  interdict 
refused.      Br y don  v  Bennett,  16,  156. 

Rifle  range — Danger  to  proprietrix  of  lands  and  her  tenants — 
Injury  to  fevAng  value  of  property — Interdict. — In  an 
action  for  interdict  at  the  instance  of  a  proprietrix  of  certain 
lands,  near  which  a  range  had  been  formed  for  rifle  practice, 
against  the  lessees  of  the  range,  held,  on  the  evidence  ad- 
duced, it  had  been  proved  that  the  rifle  practice  (1)  was 
attended  with  danger  to  the  pursuer  and  her  tenants,  both 
in  their  use  and  occupation  of  their  lands  and  in  passing 
along  the  foreshore  below  the  targets ;  (2)  was  the  cause  of 
discomfort  and  annoyance,  and  therefore  a  nuisance ;  and 
(3)  was  injurious  to  the  feuing  value  of  the  lands  in  question, 
and  interdict  granted.     Fergusson  v  Ferguson,  15,  186. 
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Nuisance — continued. 

Steam-hammer,  smoke,  and  noise — Interdict. — A  ship-repairing 
work  near  tenements  of  dwelling-housee  at  any  hour  of  the 
day  or  night  emitted  smoke  and  dirt,  and  used  a  steam- 
hammer  which  caused  loud  noise  and  strong  vibration  of  the 
houses,  and  machines  for  punching  and  shearing  iron  which 
made  loud  and  disturbing  noises.  In  an  action  for  interdict 
by  the  proprietor  of  the  houses,  interdict  was  granted 
against  the  use  of  all  the  machinery  so  as  to  cause  a  nuisance 
to  the  pursuer's  tenants,  and  against  the  use  of  the  steam- 
hammer  from  8  p.m.  to  6  a.m.  Opinion  that  the  designa- 
tion of  a  neighbourhood  as  the  seat  of  industrial  operations 
in  the  future  did  not  at  once  deprive  the  residents  of  pro- 
tection against  nuisance  arising  from  such  operations. 
Lochrane  v  Allan,  11,  89. 
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Oath.     See  Bankruptcy  11.,  IV.,  V.,  Evidbncb,  Loan,  Prescription, 
Process  VII. 

Obligfation.      See    Contract  ;    also    the    Nominate    Contracts    and 
Relationships. 

Occupation.     See  Lease  III.,  Property. 

Offer  and  Acceptance.     See  Contract  II.,  III.,  Lease  L,  Sale  I. 

Onus.     See  Bastard  II.,  Carriage,  Hiring  L,  Loan,  Process  VII. 

Overdraft.    See  Conq'ract  II. 

Owner's  Risk  Note.     See  Carriage  III. 

Ownership  (Reputed).     See  Hiring  II.,  Lease  V.,  Pledge,  Poinding, 
Right  in  Security. 
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Pactum  lUieitum.     See  Conteacx  I.,  Law  Agency,  Sale  IV. 

Paraphernalia.     See  Husband  and  Wife  II. 

Parent  and  Child.     See  also  Aliment  III.,  Bastaed,  Contract  II., 
Expenses  I.,  Sheriff  IV*,  Succession,  Title  to  Sue. 

Custody — Sheriff. — In  an  action  by  a  father  for  the  delivery  of 
a  child,  which  had  been  bom  a  bastard  and  legitimised  by 
subsequent  marriage,  and  which  had  been  given  up  by  its 
father  to  its  mother's  relatives  and  reared  by  them,  the 
Sheriff  held,  in  conformity  with  Sharp  v  Jacks  (Guthrie's 
Select  Cases,  i.  260),  that  he  had  not  power  to  judge  whether 
the  pursuer  was  not,  as  the  defender  alleged,  a  fit  person 
to  have  the  custody  of  the  child ;  but,  while  he  repelled  the 
defences  and  decerned  as  prayed  for,  he  superseded  extract, 
in  respect  of  the  circumstances,  for  one  month,  that  the 
defender  might,  if  so  advised,  apply  to  the  Court  of  Session 
regarding  the  custody  of  the  child.  Bunch  v  Beaton,  G2, 
231. 

Custody — Sheriff — Character  of  parents. — A  and  B,  his  wife, 
separated,  B  taking  with  her  their  two  children,  aged 
respectively  ten  and  six  years.  A,  after  repeated  ineffectual 
applications  to  his  wife  to  deliver  up  the  children  to  him  as. 
their  legal  guardian,  raised  an  action  in  the  Sheriff  Court  to 
compel  her  to  do  so.  Held  that,  under  sec.  5  of  the 
Guardianship  of  Infants  Act,  1886,  allegations  in  the  defence 
affecting  the  pursuer's  character  could  be  investigated  in 
the  Sheriff  Court,  and  the  custody  of  the  children  was 
awarded  to  the  mother.     .4  v  5,  6,  6. 

Custody — Sheriff — Minor. — Held  that  a  father  was  entitled  to 
the  custody  of  his  daughter  aged  12  years  7  months  and 
15  days,  and  that  an  action  for  delivery  of  the  child  at  the 
father's  instance  against  a  person  to  whose  house  she  had 
gone  was  competently  brought  in  the  Sheriff  Court.  Savage 
V  Jar  dine,  9,  139. 

Custody  of  child — Sheriff. — Application  by  a  father  for  the  per- 
manent custody  of  his  child  dismissed  as  incompetent  in  the 
Sheriff  Court.       Hogg  v  Scarth,  dtc,  13,  29. 

Custody — Title  of  factor  loco  tutoris  to  sue  for  delivery  of  ward. 
— Held  that  a  factor  loco  tutoris  had  an  interest  and  title 
to  sue  an  action  for  delivery  of  his  ward  where  he  alleged 
unfitness  on  the  part  of  the  person  who  had  the  custody  of 
the  child.       Hunter  v  M'Gregor,  13,  215. 

Custody  of  child  in  father's  absence. — Where  the  child  of  married 
parents  living  apart  was  left  by  its  father  in  the  custody 
of  his  parents  prior  to  his  departure  for  America,  held,  in 
a   question   between   the   mother   and   the   child's   paternal 
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grandfather,  that,  in  the  absence  of  proof  that  the  mother 
was  disqualified  by  character  or  conduct  to  be  the  child's 
guardian,  she  was  entitled  to  obtain  delivery  of  it  from  the 
grandfather.      Sutherland    v    Sutherland,    8,    23. 

Custody  of  children. — Special  circumstances  under  which  an 
application  by  a  father  for  delivery  of  three  children  in 
possession  of  third  parties,  two  of  them  being  above  the 
age  of  puberty,  was  refused.  Inglis  v  Smail  and  Another, 
G2,  373. 

Custody  of  pupil  child — Father  not  called  in  action  for  custody. 
— An  action  by  the  mother  of  a  legitimate  pupil  child  against 
a  temporary  custodier  for  delivery  of  the  child  held  incom- 
petent, in  respect  the  father  was  not  made  a  party  to  the 
action.     Bruce  v  Bruce,  10,  273. 

Legitim — Discharge  in  general  terms. — Held  that  a  receipt  and 
discharge  in  which  it  was  declared  that,  in  respect  of  the 
payment  therein  acknowledged,  the  granters  were  to  have 
"  no  further  claim  or  claims "  against  the  parent  or  his 
executors  was  a  sufficient  discharge  of  legitim.  Meldrum 
Y  Anderson,  2,  28. 

Legitimacy — Presumption  of  paternity— Wife  suing  for  an 
alleged  bastard's  aliment  without  denying  her  husband's 
access. — A  married  woman  sued,  without  her  husband's  con- 
currence, and  alleging  merely  that  she  was  "  living  apart 
from "  him,  for  aliment  of  her  child,  born  during  the 
marriage,  but  which  she  said  was  the  illegitimate  offspring 
of  another  man.  In  the  absence  of  averment  that  the  hus- 
band could  not  be  the  father,  held  that  the  action  was 
irrelevant.     Martin  v  Reid,  &c.,  15,  324. 

Mother  as  guardian. — Join1>guardian  appointed  to  act  along  with 
mother,  with  power  to  intromit  with  funds  for  children's 
behoof  without  finding  caution.     Dreto,  Petitioner,  G2,  376. 

Parish.     See  Church,  Poob. 

Parochial  Board.    See  Poor. 

Parole.     See  Evidence,  Loan,  Prescription  I.,  Process  VII.,  Trust. 

Partnership.  See  also  Arrestment  II.,  Bankruptcy  II.,  IV.  (6),  V., 
Building  Society,  Company,  Compensation,  Friendly  Society, 
Industrial  Society,  Title  to  Sue. 

I.  Constitution,                     ■  page  313 

II.  Relation  among  Partners,  „     315 

III.  Relation  to  Third  Parties,  „     316 

IV.  Dissolution,  ■  ,,316 

I.  Constitution. 

Benefit  society — Registration- — Illegal  partnership — Interpreta- 
tion of  "acquisition  of  gain." — HeM  that  an  unregistered 
association  of  over  twenty  members,  formed  to  provide  sick 
and  funeral  allowances  and  to  give  loans  to  members  to  the 
extent  of  their  deposits,  is  not  an  association  for  the 
"  acquisition  of  gain,"  and  consequently  illegal,  in  the  sense 
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of     sec.      4     of     tte     Companies     Act,     1862.        Miller's 
Sequestration,  9,  228. 

Ccmipany — Registration — Title  to  sue. — Held  that,  although 
non-registration  of  a  company  under  the  Companies  Act, 
1862,  might  render  it  incapable  of  suing,  it  did  not  prevent 
it  from  being  sued  in  a  process  of  interdict.  Benton's 
Trustees  v  Auchtermuchty  Water  Co.,  10,  7. 

Gom.'pany  as  partner. — Circumstances  in  which  held  that  a  com- 
pany became  a  partner  in  another  company.  Bradley's 
Appeal  in  Carslaw  &  Henderson's  Sequestration,  11,  197. 

Descriptive  f/rm — Title  to  sue. — Circumstances  in  which  an  action 
at  the  instance  of  a  company  of  two  partners  having  a  de- 
scriptive" name,  and  of  one  partner  thereof,  was  dismissed, 
on  the  ground  that  it  ought  to  have  been  at  the  instance  of 
both  the  partners,  being  less  than  three.  London  Fish 
Restaurant  Co.  v  Malestini,  dsc,  16,  357. 

Joint  adventure — Illegal  partnership — Title  to  sue. — The 
employees  in  the  Glasgow  Post  Office  combined  year  by  year 
to  publish  for  their  own  profit  a  directory  of  the  city,  and 
had  appointed  as  treasurer  for  several  successive  years  S, 
an  inspector  of  letter-carriers,  who  edited  and  managed  the 
concern.  There  was  no  committee  or  other  managing  body, 
aU  the  business  being  transacted  by  general  meeting  and 
by  S,  and  there  were  no  rules  or  constitution.  Held  that 
the  association  could  not  be  sued  for  a  share  of  profits 
alleged  to  be  due  to  one  of  the  members  by  calling  S  as 
representing  it.  Question,  whether  the  association,  being 
unregistered  and  consisting  of  many  more  than  twenty 
members,  was  not  illegal  under  sec.  4  of  the  Companies  Act, 
1862.      Macdonald  v  Stenhouse,  G2,  381. 

Proof — Accounting — Lease. — ^In  an  action  at  the  instance  of  a 
party  alleging  himself  to  be  the  surviving  partner  of  a 
copartnery  against  the  representative  of  a  party  alleged 
to  be  the  other  partner  for  an  accounting  with  the  effects  of 
the  copartnery,  or  alternatively  for  payment  of  arrears  of 
rent  of  premises  belonging  to  the  pursuer  and  occupied  by 
the  deceased,  held  that  a  partnership  had  not  been  proved 
and  the  defender  was  consequently  not  bound  to  account, 
and  that,  in  respect  no  contract  of  tenancy  existed  between 
the  puisuer  and  the  deceased,  rent  was  not  duei,  and  action 
dismissed.      Stormont  v  Stormont,  6,   174. 

Vrvregistered  association  for  acquisition  of  gain. — Held  that  an 
association  of  more  than  twenty  carriers,  constftuted  by  au 
agreement  for  the  maintenance  of  mutual  "  quarters "  at 
which  their  traffic  might  be  received,  was  a  partnership  com- 
bined for  the  acquisition  of  gain,  and,  being  illegal  under 
sec.  4  of  the  Companies  Act,  1862,  had  no  title 'to  sue- 
Glasgow  Carriers'  Co.  v  Blair,  12,  159. 

Verbal  contract. — Circumstances  in  which  an  alleged  verbal 
contract  of  partnership  or  joint  adventure  was  held  not 
proved.      Somerville  v  Malloch,  9,  22. 
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II.  Relation  among  Partners. 

Acquisition  by  partner  of  similar  but  non-competing  business — 
Breach  of  contract — Fartnership  Act,  1890,  sees.  il9  and  30. 
— ^Where  a  partner  under  a  contract  of  copartnery  containing 
a  provision  that  he  should  devote  his  whole  time  to  the 
copartnery  business,  and  should  not  engage  in  any  other 
business  without  the  consent  in  writing  of  his  copartner, 
acquired,  without  such  consent,  a  business  of  the  same  nature 
as,  but  admittedly  not  in  competition  with,  the  copartnery 
business,  held  that  the  copartner  was  not  entitled  to  claim 
the  business  so  acquired  as  an  asset  of  the  copartnership,  and 
to  force  the  partner  acquiring  it  to  account  for  the  profits, 
whatever  claim  of  damages  there  might  be  for  breach  of 
contract.       Williamson  v  Taylor,  14,  303. 

Joint  adventure — Common  property — Fishing  boat — Sale. — 
By  the  usage  of  the  fishing  trade  in  the  Findhorn  fishing 
district,  the  members  of  a  crew  make  their  arrangements 
for  the  season  at  Candlemas,  and,  when  one  or  more  of  a 
crew  is  leaving,  the  members,  including  the  person  leaving, 
meet  and  make  offers  for  the  boat,  the  highest  bid  fixing 
the  value  of  the  boat.  The  person  leaving  is  paid  for  his 
share  according  to  the  value  so  fixed,  unless  he  himself  is 
the  highest  bidder,  when  he  is  held  to  be  the  purchaser, 
and  settles  with  the  others  on  that  footing.  Held,  in 
respect  of  this  custom,  that  one  of  the  parties  to  such  a 
quasi-zxi<AA<ya.  was  not  entitled  to  insist  on  the  boat  being 
exposed  to  public  sale,  but  was  bound  to  settle  with  the 
other  boat-owners  at  the  price  fixed  by  the  highest  bid. 
Wright  v  Storm  and  Others,  G2,  394. 

Joint  adventure — Liability  for  goods  ordered  by  one  partner  in 
his  own  na/me. — Where  by  arrangement  between  two  parties 
to  a  joint  adventure  goods  were  ordered  by  one  of  them  for 
its  purposes,  and  were  delivered  at  its  premises  and  used  for 
its  behoof,  but  the  order  was  given  in  his  own  name,  held 
that  both  the  partners  were  liable  for  the  price.  Goldie  <& 
Son  V  Rankin  and  Dempster,  6,  204. 

Joint  adventure — Liahility  of  partners  inter  se — Remit  of 
consent. — In  an  action  at  the  instance  of  one  of  the  partners 
in  a  joint  adventure  against  his  copartners  for  payment  of 
advances  and  for  an  accounting,  and  in  which  a  remit  was  of 
consent  made  for  a  report  upon  the  accounts  of  the  joint 
concern,  held  (1)  that  the  report  was  final  quoad  the  facts 
remitted,  and  (2)  that  the  defenders,  as  copartners  of  the 
pursuer,  were  jointly  liable  for  payment  of  the  sum  found 
due  to  him  without  respect  to  the  proportions  in  which  they 
might  be  responsible  for  the  deficiency  on  the  account. 
Findlay  v  Scott,  8,  236. 

Joint  adventure — Profits  of  one  partner — Discount. — Held  (1) 
that  partners  engaged  in  certain  transactions  upon  the  agree- 
ment of  sharing  profits  and  losses  were  joint  adventurers,  and 
not  merely  principal  and  agent,  although  the  bills  of  lading 
and  other  documents  connected  with  the  transactions  were 


316  DIGEST  OF  CASES. 

PaFtnership :  Relation  among  VaHnevs— continued. 

made  out  in  name  of  one  of  the  parties,  and  the  other  was 
designed  in  some  of  the  contracts  as  acting  for  him,  or  as 
his  agent ;  and  (2)  that  discount  allowed  on  goods  purchased 
in  connection  with  the  adventure  formed  part  of  the  profits, 
and  did  not  belong  to  the  party  who,  under  the  agreement, 
supplied  the  funds  necessary  to  carry  out  the  transaction. 
Strone  Colliery  Co.  v  Dymoch  &  Co.,  13,  199. 

III.  Relation  to  Third  Parties. 

Implied  liability  for  debts  by  taking  over  assets  of  former 
business. — A  trader's  business  and  assets  were  taken  over 
by  a  firm  composed  of  himself  and  an  assumed  partner  who 
contributed  no  capital.  In  the  sequestration  of  the  firm 
and  partners,  held  that  a  creditor  of  the  original  business 
was  entitled  to  rank  against  the  firm  as  well  as  the  individual 
original  trader,  the  debts  being  impliedly  taken  over  with 
the  assets.      Gibson  v  Tait,  2,  148. 

Liability  of  firm,  of  accountants  for  debts  of  a  partner  as  a 
trustee  in  bankruptcy. — When  a  partner  of  a  firm  of 
accountants,  being  trustee  under  a  private  trust  deed  for 
the  creditors  of  coalmasters,  (1)  carried  on  the  business  for 
the  benefit  of  the  creditors,  (2)  keeping  separate  books,  and 
(3)  a  clerk  exclusively  for  this  trust  business  paid  from  the 
trust  funds,  the  firm  was  held  not  liable  for  the  expenses  of 
an  action  against  the  trustee  for  a  debt  incurred  by  the 
trust  estate.  Question,,  whether  such  a  firm  and  its  other 
partners  are  liable  for  the  intromissions  or  obligations  of 
one  of  the  partners  as  a  trustee.  Merry  &  Cuninghame  v 
Affleck,  G2,  390. 

Loan  to  f/rm,  on  footing  of  getting  a  sha/re  of  the  profits — 
Banking. — If  a  lender  to  a  firm  stipulating  for  a  share  of 
profits  in  repayment  of  his  loan  is  not  a  partner  at  common 
law,  he  is  not  affected  by  the  5th  section  of  Bovill's  Act,  so 
as  to  be  prevented  from  ranking  on  the  partnership  estate 
till  the  ordinary  creditors  are  paid  in  full.  That  section 
must  be  construed  as  being  applicable  only  to  persons  who 
are  within  the  benefit  of  the  preceding  clauses  of  the  Act. 
liennie  v  Lewis  &  Co.  and  Another,  G2,  379. 

IV.  Dissolution. 

Club — Liquidators — Contrihutories. — Members  of  a  club  are 
bound  inter  se  only  so  far  as  they  have  contracted  by  their 
rules ;  and  when  a  rule  provided  how  a  club  was  to  be  dis- 
solved and  its  affairs  wound  up,  and  liquidators  were,  after 
notice  to  each  member,  appointed  at  a  meeting  to  wind  up 
the  affairs  of  the  club  and  settle  their  obligations,  such 
meeting  and  nomination  not  being  in  accordance  with  the 
said  rule,  it  was  held  that,  as  it  was  not  the  act  of  all  the 
members  of  the  club,  the  liquidators  could  not  sue  members 
for  their  subscriptions  or  for  contributions  to  make  up 
deficiencies  in  the  funds.  Taggart  and  Others  v  Neilson 
and  Others,  G2,  387. 
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Notice  to  customers — -Payment  by  customers  to  former  partners 
and  agents. — Circumstances  in  whioh.  held  (1)  that  Gazette 
and  newspaper  notices  alone  of  changes  in  a  partnership 
were  not  sufficient ;  (2)  that  a  customer  paying  to  former 
agents  was  not  liable  in  second  payment ;  and  (3)  that  on 
former  partners  or  agents  failing  to  account  to  the  new 
firm,  the  latter  must  bear  the  loss.  Maclay  &  Go.  v 
Wilson,  6,  218. 

Notice  of  retiral — "  Descriptive  "  firm. — When  a  firm  was  sued 
for  debt  along  with  three  of  its  partners,  one  of  them  pled 
that  he  had  retired  from  the  firm,  and  as  its  name  wa.s 
"  descriptive,"  it  was  not  such  a  partnership  that  he  required 
to  give  notice  of  his  retiral.  Held  that  there  was  no  differ- 
ence between  such  a  firm  and  a  firm  having  a  "  social " 
name,  except  in  the  technical  rule  of  title  to  sue,  and 
decree  granted  against  him  also.  Spicer  <&  Sons  v  Scottish 
Industrial  Eeview  Publishing  Co.,  (be,   12,   49. 

Obligation  in  firm  name  granted  after  retiral  of  partner. — 
Held,  in  an  action  against  a  dissolved  firm  and  the  two 
partners  of  it  founded  solely  on  bills  signed  with  the  firm 
name  taken  from  one  of  the  partners  in  the  knowledge  that 
the  other  had  retired  from  the  firm,  that  the  action  should 
be  dismissed  as  against  the  party  who  retired,  reserving 
any  action  against  him  on  the  open  account  which  was  the 
foundation  of  the  bills.  Marshall  &  Sons  v  Gordon  de 
Perkin,  7,  332. 

Title  to  sue  by  surviving  partner — Verbal  lease. — Held  that  the 
surviving  partner  of  a  firm  dissolved  by  the  death  of  the 
other  partner  had  no  title  to  sue  for  completion  of  a  verbal 
lease  which  had  been  negotiated  for  behoof  of  the  firm. 
M'Kenzie  v  Stephen  2,   186. 

Passengep's  Lug"gage.    See  Caeeiage  it. 

Passive  Title.     See  Negotiorum  Gbstio,  Vitious  Intromission. 

Patent.     See  also  Copyright,  Slander,  Trade  Mark. 

Infringement — Interdict — Lapse  of  time  since  infringement — 
Non-possession  of  infringing  instrument  at  date  of  action. 
- — Circumstances  in  which  a  defender,  who  possessed  and 
used  an  infringing  machine  a  year  and  more  before  the 
raising  of  an  action  on  the  letters  patent,  and  who  had 
sold  it  before  the  raising  of  the  action,  was  interdicted  from 
infringing  the  pursuers'  letters  patent.  The  EdisonrBell 
Co.,  Ltd.  V  Gray,   15,   330. 

Infringement — Licensee's  right  to  interdict. — The  holder  of  a 
sole  and  exclusive  free  licence  has  no  title  to  sue  infringers 
of  a  patent,  if  under  the  terms  of  his  licence  any  substantial 
interest  is  reserved  to  the  granter.  Circumstances  in  which 
held  that  there  was  such  an  interest  reserved,  and  that  the 
licensee  could  not  sue  for  interdict  of  infringement. 
Scottish  Oil  and  Chemical  Co.,  Ltd.  v  Lead  Go.  of  Scot- 
land, Ltd.,   18,   87, 
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Infringement — Measure  of  damage. — Held  that,  where  an 
infrmgement  of  a  patent  has  been  proved  or  admitted,  a  fair 
measure  of  the  patentee's  damages  is  the  profit  derived  by 
the  party  infringing  from  the  illegal  use  of  the  patent. 
CloA-k  &  Co.  V  Dick,  5,  122. 

Infringement — Unwitting  sale  of  i/nfri/nging  article. — ^Where 
articles  were  sold  in  a  grocer's  shop  which  were  infringe- 
ments of  a  patent  for  gas  lighting,  but  it  appeared  that, 
as  the  patentees  knew  or  could  easily  ascertain,  the  grocer 
knew  nothing  of  the  articles  or  the  sale,  which  had  been 
effected  by  his  shopman  to  oblige  a  friend  of  his  own  in  a 
small  way,  held  that  the  patentees  were  not  entitled  to 
interdict.  Welshach  Incandescent  Gas  Light  Co.  v  Miller, 
18,  126. 

Licence — Royalty — Essential  misrepresentation. — Circumstances 
in  which  an  agreement  for  a  minimum  royalty  on  the 
making  and  sale  of  patent  self-feeding  apparatus  for  steam 
boilers  was  held  ineffectual,  as  being  based  on  essential 
misrepresentations  by  the  patentee  regarding  the  number 
sold  by  him.      Burns  v  Turribull  &  Co.,  10,  339. 

Licence — Royalty — Expiry  of  patent  between  agreement  to  pay 
royalty  and  date  when  payment  due — Separable  contract. 
— Where  D  agreed  to  pay  F,  a  patentee,  a  royalty  on 
completion  of  each  of  two  of  F's  patent  stoves — one  to  be 
erected  at  once,  and  the  other  later — and  after  erection  of 
the  first  stove  and  payment  of  the  royalty,  D  gave  an  order 
to  a  third  party  for  the  second  stove,  to  be  delivered  and 
erected,  during  the  manufacture  but  before  the  erection  of 
which  the  patent  expired,  held  that  D  was  not  liable  for  the 
royalty  on  it,  the  circumstances  not  having  amounted  to 
use  by  D  of  the  patent  rights  while  the  patent  was  in  force. 
Ford  &  Moncur  v  Dixon,  Ltd.,  14,  298. 

Question,  whether  proceedings  before  the  Comptroller  of  Patents 
are  proceedings  in  a  public  Court  of  law.  Luther  and 
Another  v  Base  &  Co.,  G2,  419. 

Paternity.     See  Bastabd,  Paeent  and  Child. 

Pauper.     See  Poor,  Eepbtition. 

Paving.     See  Police  IV.,  V. 

Pawnbroker.     See  Pledge  ;  also  Hiring  II. 

Payment.  See  Contract,  Deposit,  Discharge,  Hiring,  Master  and 
Servant,  Poinding,  Reparation  VI.,  Repetition,  Sale  II.,  IV. 

Peer.     See  Election. 

Penalty.  See  Harbour,  Master  and  Servant  IV.,  Police,  Railway  I., 
Valuation  of  Lands,  Winter  Herding  Act. 

Personal  Diligenee.     See  Imprisonment,  Meditatio  Pug^. 

Personal  Objection.  See  Lease  III.,  Mine,  Reparation  VI.,  Repeti- 
tion, Res  Judicata,  Sale  H.  (6),  IV.,  Slander,  Superior  and 
Vassal,  Title  to  Sue,  Trade  Mark,  Trust, 
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Petition.     See  Bankruptcy  IV.,  V.,  Executry,  Process  II. 

Pilot.     See  Ebparation  II.  (c),  Ship  IV. 

Pit.     See  Mine,  Eeparation  III.  (a). 

Plan.     See  Property. 

Plant.     See  Reparation  ;  also  Multiplepoinding,  Sale  II.  (b). 

Pledgee.     See  also  Assignation,  Hiring  II.,  Husband  and  Wipe  I., 
Retention,  Right  in  Security. 

Equities  in  pawn  of  articles  let  out  on  hire-purchase  system. — 
Held  that  a  pawnbroker  who  has  in  hona  fide  made  advances 
on  goods  held  by  the  pledger  on  the  ''  hire-purchase  "  system 
is  entitled  to  repayment  of  his  advances  by  the  real  owner 
before  being  required  to  deliver  up  the  goods  to  him.  Acme 
Machine  Go.  v  Scanlan,  3,   148. 

Horse — Use. — A  person  to  whom  a  horse  is  pledged  in  security 
of  a  debt  may  use  the  horse,  but  he  must  pay  for  the  value 
of  its  services.     Kirhvood  &  Pattison  v  Brown,  Gl,  395. 

Pawribroher — Suspicious  pawn  unclaimed . — In  a  competition  for 
a  ring  reported  by  a  pawnbroker  to  the  police  a.s  a  suspicious 
pawn  under  sec.  34  of  the  Pawnbrokers  Act  of  1872,  the 
party  pawning  it  not  being  detained  and  having  failed  to 
return  and  claim  it,  the  pawnbroker  preferred  to  the 
treasurer  of  police.     Dewar  v  Thomson,  G2,  323. 

Sewing  machines  —  Fraudulent  pawning  —  Factors  Acts  — 
Whether  sewing  machine  canvasser  a  factor  entitled  to 
pledge. — Circumstances  in  which  a  canvasser  for  the  sale 
of  sewing  machines,  who  got  possession  of  two  machines 
and  pawned  them,  was  held  not  to  have  effectually  pledged 
them  as  against  their  true  owners,  his  principals — ^having 
in  the  one  case  got  possession  by  fraud,  and  in  the  other 
having  accomplished  the  pawning  by  fraud.  Singer  Manu- 
fa,cturing  Co.  v  Martin,  &c.,  20,   125. 

Watches — Hire-purchase. — Held  that  a  pawnbroker  who  had 
made  advances  on  watches  said  to  have  been  given  out  on 
the  hire-purchase  system  was  entitled  to  payment  of  his 
advances  before  giving  them  up  to  the  owner  and  lessor. 
Benton  &  Co.  v  Bowan,   11,   144. 

Plenishing.     See  Lease  V. 

Poaching".     See  Crime  IL,  Game,  Process  II. 

Poinding.     See  also  Assessment   I.,   IV.,  Bankruptcy   III.,  V.   (6), 
Jurisdiction,  Husband  and  Wife  II.,  Lease  V.  (c). 

Breach  of  poinding — Small  Debt  decree — Personal  Diligence 
Act. — Held  that  the  provisions  of  the  Personal  Diligence  Act, 
1838,  with  regard  to  a  breach  of  poinding  do  not  apply  to  a 
breach  of  poinding  under  a  Small  Debt  decree.  Question 
as  to  the  remedy  and  form  of  proceieding  in  the  latter  case, 
Thomson  &  Go.  v  Wood,  12,  24L 
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Breach  of  poinding — -Forni  of  complaint — Small  Debt  Act — 
Personal  Diligence  Act. — Held  that  where  a  breach  of 
poinding  has  occurred  (1)  the  remedy  against  the  intro- 
mitter  given  by  the  Personal  Diligence  Act,  1838,  cannot  be 
combined  with  that  given  by  the  Small  Debt  Act ;  (2)  that 
the  Personal  Diligence  Act  does  not  apply  to  the  Small 
Debt  Court;  and  (3)  that  the  summary  complaint  against 
the  intromitter,  authorised  by  sec.  20  of  the  Small  Debt 
Act,  ought  to  be  brought  under  the  Summary  Procedure 
Acts.     Perritt  v  Bell,  &c.,  12,  327. 

Breach  of  poinding — Substitution  of  inferior  articles. — In  an 
action  for  breach  of  poinding,  in  which  it  was  stated  that 
the  defender  had  removed  the  poinded  articles  and  substi- 
tuted others  of  less  value,  proof  was  allowed,  and  the 
defender  thereafter  ordered  to  appear  at  the  bar  for  judge- 
ment.    Wilson  V  Marr,  9,  58. 

Competition  of  poinder  with  bona  fide  purchaser. — ^When  goods 
are  poinded,  and,  before  a  warrant  to  sell  is  executed,  the 
debtor  sells  and  delivers  them  to  a  hoTia  fide  purchaser,  the 
latter  is  preferred  to  the  poinding  creditor,  because  the 
property  is  only  transferred  by  the  completion  of  the  poind- 
ing, i.e.,  by  sale  under  it,  although  the  transference  draws 
back  in  competition  to  the  execution  of  the  poinding.  Bell's 
Com.  ii.  64  (note  on  Tullis  v  White,  June  18,  1817,  F.C.) 
considered.     Turner  v  Mitchell  and  Eae,  G2,  152. 

Effects  of  third  parties — Assignation  of  furniture  retenta 
possessione. — ^A  debtor  assigned  his  household  furniture  to 
certain  creditors,  who  left  him  in  possession  on  an  agree- 
ment of  hire.  Other  creditors  poinded  and  sold  part  of 
the  furniture.  Held  that  in  the  circumstances  the  poinding 
was  illegal,  and  that  the  assignees  were  entitled  to  recover 
from  the  poiiiders  the  value  of  the  effects  sold.  Dilhs  ds 
Co.  V  Bryson  &  Co.,  2,  146. 

Effects  of  third  party — Interdict  of  sale — Daviages. — Circum- 
stances in  which,  where  the  live  stock  on  a  farm  was  poinded 
on  a  decree  for  the  farmer's  poor  rates,  and  was  claimed  by 
a  third  party  as  his,  interdict  of  sale  under  the  poinding  was 
granted,  and  damages  were  refused.  Macdonald  v  Uig 
Parish  Council,   17,   13. 

Effects  of  third  party — Interdict  against  sale. — Held  that  a 
third  party  claiming  articles  poinded  for  a  debt  was  entitled 
to  raise  an  action  of  interdict  against  the  poinder,  and  was 
not  bound,  even  before  a  warrant  of  sale  had  been  granted, 
to  claim  in  the  poinding.     Ross  v  Sinclair,  20,  317. 

Expenses  in  hanhruptcy. — Held  that  under  sec.  108  of  the 
Bankruptcy  Act,  1856,  a  poinding  creditor  is  entitled  to  a 
preference  in  a  sequestration  for  aJl  expense  hona  fide 
incurred,  including  and  subsequent  to  ordering  extract  of 
the  decree  for  his  debt.  Milne's  Trustees  v  Northern 
Agricultural  Co.,  2,  375. 

Inventorying  effects  of  debtor's  wife — Duty  of  sheriff  officer. — 
Held  (1)  that  it  is  the  duty  of  an  officer  in  executing  a 
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poinding,  where  goods  are  claimed  by  a  third  party  and  no 
written  evidence  is  produced  in  support  of  the  claim,  to 
put  that  party  on  oath;  and  (2)  that  since  the  Married 
Women's  Property  Act  of  1881  a  wife  who  claims  any  of  the 
effects  to  be  poinded  is  a  third  party.  Johnston  v  Crabb, 
2,  290. 

Banking  of  diligences — Sale  by  arrangement. — ^A  sale  of 
a  debtor's  sequestrated  and  poinded  effects,  carried  through 
by  his  landlord  and  the  poinding  creditors  conjunctly  by 
arrangement,  held  not  to  deprive  the  poinding  creditors  of 
their  preferable  claims  in  virtue  of  sec.  12  of  the  Bank- 
ruptcy Act  of  1856,  on  the  balance  after  paying  the  rent 
and  expenses,  to  the  exclusion  of  another  creditor  who  had 
not  poinded.     Roberts  v  Ireland,  17,  315. 

Ranking — Equalisation  of  poinding  creditors  within  sixty  days 
before  or  four  months  after  nototir  bankruptcy — Bank- 
ruptcy Act,  1856,  sec.  12. — A  poinding  creditor,  having 
executed  a  sale  of  his  debtor's  effects,  got  payment  of  his 
debt  and  expenses  without  having  consigned  the  money 
in  Court,  and  he  lodged  the  statutory  report  of  sale. 
Subsequently  and  within  four  months  of  the  constitution  of 
notour  bankruptcy  by  a  charge  on  this  creditor's  decree 
other  creditors  produced  to  the  Sheriff-clerk  liquid  grounds 
of  debt  and  claims  to  a  proportionate  ranking  on  the  net 
proceeds  of  sale.  Held  that  there  was  no  "  process "  in 
which  they  could  obtain  equalisation — the  proceeds  of  sale 
never  having  been  in  manibus  curias,  and  no  new  pro- 
ceedings having  been  instituted.  Laird  ds  Sinclair's 
Poinding,  20,  307. 

Subjects  in  hands  of  third  party — Competency — Liability  of 
sheriff  officer. — A  sheriff  officer  employed  to  poind  the 
furniture  of  a  debtor  found,  on  going  to  the  debtor's  house, 
that  the  effects  had  on  the  previous  day  been  removed  to 
the  premises  of  an  auctioneer,  in  whose  hands  the  officer 
accordingly  effected  the  poinding.  The  auctioneer,  although 
aware  that  the  effects  had  been  sold  previously  to  another 
person,  for  whom  he  now  acted  as  factor,  failed  to  fully 
disclose  the  position  of  matters  to  the  officer.  The  effects 
were  sold  under  the  poinding.  In  an  action  at  the  instance 
of  the  owner  against  the  officer  for  the  value,  held  that, 
in  the  circumstances,  the  officer  was  justified  in  proceeding 
with  the  poinding.     M'Lean  v  Boyek,   10,  10. 

Tender  of  sum  in  decree — Delivery  of  extract. — Where  a  charge 
had  been  given  on  an  extracted  decree,  and  the  sum  in  the 
decree  was  tendered,  but  a  condition  stipulated  that  the 
extract  should  be  given  up,  held  that  the  tender  was  not 
unconditional  and  that  diligence  could  properly  proceed. 
Denholm  &  Co.  v  Apsley,  7,  280. 

Tender    of   sum   in    decree — Demand   for    extract    of   decree — 

Interdict  and  damages. — Where  one  who  had  been  decerned 

in  the  Small  Debt  Court  to  pay  money  tendered  payment  of 

the  sum  in  the  decree  on  condition  that  an  extract  of  it 

22 
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should  be  delivered,  and  the  creditor,  in  reply,  offered  a 
receipt  but  refused  an  extract,  held  (followmg  Inglis,  24  D. 
541)  that  a  subsequent  poinding  could  not  be  interdicted, 
and  that  no  damages  could  be  granted  for  it — the  tender 
having  been  conditional.     Miller  v  Anderson,  dsc,  13,  130. 

Workwoman's  tool — Sewing  tnacMne. — Held  that  a  dressmaker's 
sewing  machine,  being  a  tool  by  which  her  livelihood  was 
earned,  could  not  be  poinded  and  sold  for  debt.  M'Millan 
V  Barrie  &  Dick,  6,  103. 

Poinding*  the  GFOUnd,     See  also  Right  in  Sbcubitt,  Superior  and 

Vassal. 

Debitum  fundi — Title  to  sue — Infeftment  after  citation. — Held 
that  where  a  heritable  creditor  pursues  a  poinding  of  the 
ground,  he  must  be  able  to  produce  an  infeftment  in  his 
own  favour,  or  one  to  which  he  has  right,  prior  to  the 
date  of  the  service  of  the  summons,  and  cannot  after  that 
date  complete  his  title  to  sue  by  infeftment.  Hardie  v 
Horn,  4,  409. 

Banking  of  heritable  creditors — Competency  of  interdict  of 
sale  under  Sheriffs  own  warrant. — A  heritable  creditor 
prior  in  infeftment  but  postponed  in  diligence  sought  to 
interdict  a  heritable  creditor  postponed  in  infeftment  but 
prior  in  diligence  from  executing  a  warrant  of  sale  under  a 
poinding  of  the  ground.  Held  (rev.  Sheriff-Substitute)  that 
interdict  in  such  circumstances  was  incompetent,  being 
equivalent  to  a  suspension  by  the  Sheriff  of  his  own  warrant. 
Pagan  v  Boyd,  7,  175. 

Security  over  lease. — Held  that  a  poinding  of  the  ground,  pro- 
ceeding on  a  bond  and  assignation  in  security  over  a  recorded 
lease  for  999  years  was  incompetent  and  inept.  Pollock,  in 
Toungson's  Sequestration,  1,  101. 

Police.  See  also  Arrestment  II.,  Assessment,  Burgh,  Master  and 
Servant  IV.,  Property,  Public  Health,  Reparation  I.,  III.  (b), 
v..  Rioting,  Road,  Shbrifp  I.,  II.,  Title  to  Sub. 
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II.  Dean  of  Guild, 
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III.  Fire  Brieade, 
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IV.  Street,    ■ 

„      327 

V.  Footway, 
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VI.  Sewer, 

I.  Constabulary. 
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Consolidation  of  burgh  with  county  constabulary — Liability  of 
county  for  loss  by  riot. — The  magistrates  of  a  burgh  of 
barony,  by  entering  into  an  agreement  under  the  County 
Police  Act  of  1857  for  consolidating  the  burgh  police  force 
with  that  of  the  county,  held  not  to  amalgamate  the  burgh 
with  the  county  to  the  effect  of  throwing  upon  the  county 
liability  to  make  good  losses  caused  by  riots  within  the 
burgh  under  3  Geo.  IV.  cap.  33.  Fraserburgh  Magistrates 
T  Burnett,  Gl,  101. 
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Police :  Constabulary— coniiraMetJ. 

Constable — Dismissal. — The  chief  constable  of  a  county  has  by 
statute  power  to  dismiss  a  constable  at  pleasure,  but  unless 
there  is  justification  for  doing  so  at  common  law,  the 
constable  is  entitled  to  wages  in  lieu  of  notice.  Sutherland 
V  Dykes,  G2,  309. 

Constable — Dismissal — Justification. — A  chief  constable  of  a 
burgh  has  power  to  dismiss  a  constable  at  pleasure,  but 
unless  justified  at  common  law  in  dismissing  without  notice, 
must  pay  his  wages  in  lieu  thereof.  Conduct  justifying 
dismissal  without  compensation.  M'Elroy  v  Taylor, 
G2,  313. 

Constable — Dismissal — Pension — Reparation. — Held  (1)  that 
police  commissioners  under  Acts  which  gave  the  chief  con- 
stable power  to  remove  constables  were  not  liable  in 
damages  to  a  dismissed  constable  for  his  alleged  wrongous 
dismissal  by  the  chief  constable ;  and  (2)  that  a  constable  is 
not  entitled  to  a  pension  unless  he  falls  within  one  or  other 
of  the  four  categories  mentioned  in  sec.  1  of  the  Police  Act, 
1890.     Gov)  V  Greenock  Police  Commissioners,  13,  25. 

Constable — Pension — Appeal — Police  Act,  1890,  sees.  5,  11. — 
Held  that  the  Sheriff  had  no  jurisdiction  to  review  a  decision 
of  the  police  authority  awarding  a  pension  und&r  sec.  5 
of  the  Police  Act  of  1890  to  a  constable  of  twenty-five 
years'  service,  incapacitated  while  serving.  M'Connell  v 
Corporation  of  Glasgow,  16,  145. 

Constable  —  Dismissal  —  Pension  —  Jurisdiction  of  Sheriff  — 
"Approved  service." — Held  in  the  circumstances  of  the  case 
that  under  sec.  11  of  the  Police  Act,  1890,  the  constable  had 
a  right  of  appeal  to  the  Sheriflt,  and,  after  inquiry,  that  he 
was  entitled  to  a  substantial  part  of  the  full  pension 
applicable  to  his  years  of  service.  M'Leod  v  Corporation 
of  Glasgow,  20,  329. 

Constable — Liability  for  delict  of  policeman — Aberdeen  Police 
Act,  1862. — Where  an  Aberdeen  policeman  and  the  town 
council  were  sued  together  for  damages  on  the  ground 
of  slander  and  assault  committed  by  the  policeman,  the 
council  was  assoilzied,  not  being  under  the  Police  Act  his 
employer.     Blair  v  Aberdeen  Town  Council,  1,  217. 

Constable — Liability  for  fault — Glasgow  constables. — Held  that 
neither  the  Corporation  of  Glasgow,  the  magistrates'  com- 
mittee of  the  city,  the  SherifiE  of  Lanarkshire,  nor  the  chief 
constable  of  Glasgow  came  under  any  liability  to  persons 
alleging  that  they  had  suffered  loss  from  fault  or  neglect  of 
the  Glasgow  constabulary.  Robertson  v  Glasgow  Cor- 
poration, 15,  146. 

Magistrates'  superintendence  of  constabulary — Enforcement  by 
action  of  damages. — ^A  person  having  brought  an  action  of 
damages  against  the  magistrates  of  a  burgh  on  the  ground 
that  they  had  disregarded  a  complaint  by  him  that  their 
chief  constable  had  declined  to  institute  an  inquiry  as  to  a 
charge  of  perjury  preferred  by  him  against  an  inspector 
of  police,   held  that  these  circumstances   did  not   disclose 
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any  relevant  ground  for  his  claim  of  damages,  and  that 
in  any  event  it  would  have  been  necessary  for  the  pursuer 
to  instruct  patrimonial  loss.  Robertson  v  Glasgow  Magis- 
trates, 3,  345. 
Muzzling  order — Destruction  of  dog  by  police — Obligation  to 
notify  owner  or  sue  him  for  penalties. — ^Where  burgh  police 
commissioners  under  their  police  Act  issued  an  order  for 
the  destruction  by  their  constables  of  dogs  which  were  found 
at  large  unmuzzled  and  without  collars  having  their  owners'  ' 
names  engraved  om  them,  and  a  dog  contravening  the  order 
was  destroyed,  and  the  owner  sued  the  commissioners  for 
damages,  held  that,  as  the  conditions  of  the  Act  and  order 
occurred,  the  dog  was  properly  destroyed,  and  the  defenders 
were  not  liable  in  damages ;  also  that  they  were  not  bound 
to  intimate  to  the  owner,  though  known,  that  his  dog  was  in 
custody,  or  to  sue  the  owner  for  penalties  under  a  statutory 
alternative,  in  lieu  of  destroying  the  dog.  M'Gormick  v 
Glasgow  Police  Commissioners,   10,   326. 

Riot — Damage  hy  rioters  to  vessel  in  harbour. — A  vessel  lying  in 
harbour  is  not  a  "  building,"  and  is  not  "  goods  therein "  in 
the  sense  of  the  Act  3  Geo.  IV.  cap.  33,  so  as  to  found  an 
action  for  damages  done  to  it  by  a  mob  at  the  instance  of 
the  owner  against  a  town-clerk  or  clerk  of  supply.  Pulteney- 
town  is  not  made  a  burgh,  in  the  sense  of  the  Act  cited,  by 
the  Acts  of  Parliament  anent  Pulteneytown  Harbour.  Noble 
V  Brims,  G2,  579. 

Riot — Neglect  of  duty  by  police — Liability  of  police  commis- 
sioners— Application  of  maxims  respondeat  superior  and 
causa  proxima  non  remota  speotatur. — The  pursuer's  stall 
was  thrown  down  by  a  crowd  and  his  stock  stolen  or 
destroyed.  He  averred  that  while  the  pillage  was  proceed- 
ing he  requested  policemen  on  duty  to  protect  his  stock,  but 
that  they  refused.  Held  that  there  was  no  relevant  action 
for  damages  against  the  police  commissioners  for  loss 
sustained.  Rosenthal  v  Glasgow  Police  Commissioners, 
11,  79. 

Riot — General  application  of  Geo.  IV.  cap.  33,  sec.  10 — 
Reading  Riot  Act — Glasgow  Police  Act,  1866,  sec.  41. — In 
an  action  by  a  person  damnified  by  a  riotous  assembly,  held 
that  a  local  Act  authorising  an  assessment  to  meet  claims 
for  loss  by  riot  did  not  limit  or  supersede  the  general  Act, 
and  that  an  assembly  might  be  such  as  to  give  right  to  a 
claim  for  damages  under  the  Act  of  1822,  without  the  Riot  Act 
having  been  read.  Scottish  Plate-Glass  Insurance  Co.,  dke. 
V  Town-clerk  of  Glasgow,  15,  354. 

II.  Dean  of  Guild. 

Appeal  where  no  Dean  of  Guild  Court  constituted — Burgh  Police 
Act,  1892,  sees.  339,  454. — Held  that  a  deliverance  by  the 
police  commissioners  of  a  burgh,  in  which  there  was  no 
Dean  of  Guild  Court,  refusing  to  grant  warrant  for  the 
erection  of  a  proposed  new  building,  could  competently  be 


DIGEST    OF   CASES.  326 

Police :  Dean  of  GmlA— continued. 

appealed  to  the  SkerifE,  under  sec.  339  of  the  Burgh  Police 
Act,  1892  (55  &  56  Vict.  cap.  55).  Walker  v  Saltcoats 
Commissioners,   14,  361. 

Ap'peoil  to  Sheriff  from  commissioners — Competency — Extent  of 
commissioners'  jurisdiction — Ventilation  of  building — 
Burgh  Police  Act,  1892,  sees.  167,  170,  339.— Where  police 
commissioners  had  held  that  a  building  was  not  sufficiently 
ventilated  in  terms  of  sec.  170  of  the  Burgh  Police  Act, 
1892,  and  an  appeal  was  taken  to  the  Sheriff  against  this 
deliverance,  held  (1)  that  such  appeal  was  competent  under 
sec.  339  of  the  Act ;  (2)  that  the  note  of  appeal  adequately 
set  forth  the  grounds  of  appeal ;  (3)  that  the  jurisdiction  of 
the  commissioners  under  sec.  167  was  qualified  by  the  right 
of  appeal  to  the  Sheriff  (or  to  the  Court  of  Session)  conferred 
by  sec.  339 ;  and  (4)  that  the  ventilation  proposed  was  suffi- 
cient under  sec.  170  of  the  said  Act,  though  the  free  space 
provided  was  only  in  rear  of  the  houses  in  question.  Salt- 
coats  Commissioners  v   Walker,    15,    151. 

Bridge  over  street — Appeal — Sisting  of  party. — Held  that  the 
terms  of  sec.  339  of  the  Burgh  Police  Act  of  1892  do  not 
prevent  the  Court  from  following  the  ordinary  procedure 
with  regard  to  such  matters  as  sisting  private  persons  whose 
interests  are  affected,  and  a  party  sisted  to  an  appeal  accord- 
ingly. Hamilton's  Trustees,  &c.  v  Perth  Police  Commis- 
sioners, (Sec,  14,  325. 

Bridge  over  public  street — Burgh  Police  Act,  1892,  sec.  132. — 
Held  that  sec.  132  of  the  Burgh  Police  Act  of  1892  is  not 
confined  to  operations  undertaken  for  public  or  gwasi-public 
uses,  and  that  an  over-bridge  to  be  constructed  by  a  private 
individual  for  use  in  his  business  might  therefore  be  com- 
petently sanctioned  by  the  police  commissioners.  Hamil- 
ton's Trustees  v  Perth  Police  Commissioners,  14,  325. 

Compulsory  repair  of  subjects  in  burgh — Banks  of  stream — Title 
of  surveyor  to  sue. — A  petition  was  presented  at  the  instance 
of  the  surveyor  for  a  burgh,  praying  that  the  defenders,  pro- 
prietors of  tlie  banks  of  a  burn  which  ran  through  the  burgh, 
should  be  ordained  to  repair  the  banks  within  the  burgh. 
Held  that  this  proceeding  was  not  authorised  by  sees.  190 
to  194  of  the  Burgh  Police  Act  of  1892,  under  which  it  pro- 
fessed to  be  brought ;  that  the  surveyor  could  not,  under  the 
Act,  sue  on  behalf  of  the  burgh  commissioners ;  and  that  he 
had  no  title  to  sue  at  common  law.  Johnstone  v  Johnstone, 
<Ssc.,  13,  31. 

Erection  of  building — Provisions  for  light  and  ventilation. — 
Held  (1)  that,  under  sec.  170  of  the  Police  Act  of  1892,  if  a 
dwelling-house  is  only  partially  ventilated  from  an  adjoining 
street,  the  open  space  directly  attached  thereto  required  for 
ventilation  must  belong  to  the  owner  of  the  dwelling-house ; 
and  (2)  that,  under  sec.  167,  a  discretion  is  conferred  on  the 
Dean  of  Guild  Court  to  judge  of  the  sufficiency  of  the  light 
and  ventilation  provided  for  a  building.  Tait  v  Scott, 
10,  43. 
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Erection  of  buildings — Free  space — Burgh  Police  Act,  1892,  sec. 
170. — Held  that  where  the  ground  floor  of  a  three-storey 
building  was  to  be  occupied  as  shops  and  the  two  upper 
storeys  as  dwelling-houses,  the  space  covered  by  a  saloon  and 
store  behind  the  shops,  which  did  not  rise  beyond  the  floor 
of  the  second  storey,  was  not  to  be  reckoned  as  part  of  the 
area  of  the  building  occupied  as  dwelling-houses,  and  that 
the  space  above  the  saloon  and  store  was  to  be  reckoned  as 
free  space  for  lighting  and  ventilating  purposes  under  sec. 
170  of  the  Act.  Held  further  that  the  requirements  of  sec. 
170  were  satisfied  if  the  free  space  in  rear  of  the  building 
occupied  as  dwelling-houses  extended  to  three-fourths  of  the 
area  of  such  building.  Walker  v  Saltcoats  Commissioners, 
14,  361. 

Height  of  buildings — Glasgow  Police  Act,  1866,  sees.  290  and 
291. — Circumstances  in  which  plane  of  a  tenement  not 
having  in  front  of  its  whole  length  a  street  as  wide  as  the 
height  of  the  tenement  -passed  by  Glasgow  Dean  of  Guild 
under  powers  conferred  on  him  by  sees.  290  and  291  of  the 
Glasgow  Police  Act,  1866.     Fraseir  &  Co.  v  Whyte,  14,  61. 

Licence  for  advertisement  likely  to  gather  crowds — Magistrates' 
discretion. — In  an  application  to  burgh  magistrates  for  a 
licence  to  exhibit  an  illuminated  advertisement,  on  appeal  to 
the  Sheriff  held  that,  the  magistrates  having  stated  reasons 
which  clearly  fell  within  the  class  of  matters  upon  which 
they  were  presumed  to  have  special  knowledge  and  capacity, 
the  appeal  against  their  decision  must  bei  refused.  Bovril, 
Ltd.  V  Magistrates'  Committee  of  Glasgow,  18,  16. 

Licence  to  billposter — Magistrates'  decision  without  reasons 
stated. — Held  that,  the  magistrates  having  stated  no 
reasons  against  their  granting  a  billposting  licence,  their 
refusal  of  the  licence  was  unreasonable,  and  appeal  sus- 
tained and  licence  granted.  Adamson  v  Glasgow 
Magistrates,  17,  223. 

New  buildings— Fees  for  smoke-testing  drains — Burgh  Police 
Act,  1892,  sched.  4  (15). — Held  that  fees  for  the  smoke- 
testing  by  a  burgh  sanitary  inspector  of  the  drains  of  new 
properties  are  payable  by  the  proprietor  requiring  such 
drains  tested.  The  Provost  of  Partick,  &c.  v  Robertson, 
17,  211. 

Public  open  space — Notice  of  rebuilding. — Held  that  the 
magistrates  of  a  police  burgh  are,  under  sec.  408  of  the 
Police  Act,  1862,  entitled  to  notice  before  the  building  or 
restoration  of  a  wall  enclosing  unused  ground  within  tiieir 
jurisdiction.  Tayport  Police  Magistrates  v  Tayport  Slip 
Co.,  Ltd.,  5,  418. 

III.  FiFe  Brigade. 

Expense  when  sent  beyond  boundaries  of  burgh — Owner  and 
occupier  of  premises. — Circumstances  in  which  held  that 
the  owner  of  a  property  beyond  burgh,  where  a  fire  !had 
occurred,   and   to  which   the   fire   engines   had   been   sent. 
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being  liable  jointly  with  the  occupier  under  sec.  347  of  the 
Police  Act,  1862,  for  the  expense  of  extinguishing  the  fire, 
was  liable  only  for  one-half  the  expense,  no  inequality  of 
the  interests  of  those  liable  having  been  propounded.  Perth 
Police  Commissioners  v  Christie,   1,  340. 

Expenses  of  attendance  beyond  hurgh — Fire  "  breaking  out " — 
Notice  of  claim  for  expenses — Appeal. — The  pursuers'  fire 
brigade  attended  a  fire  that  occurred  in  the  defenders' 
premises  outwith  the  city  boundary.  The  pursuers,  as 
required  by  sec.  168  of  the  Glasgow  Police  Act,  1866,  gave 
notice  to  the  defenders  of  their  intention  to  hold  them 
liable  for  the  expenses  of  the  brigade  attending  the  fire, 
and  in  the  notice  stated  the  particulars  and  amount  of  the 
expenses,  and  required  immediate  payment.  Under  the  said 
section  the  defenders,  if  they  considered  the  amount  claimed 
to  be  excessive,  or  disputed  the  propriety  of  sending  engines 
and  firemen  to  their  lands,  might,  within  ten  days  after 
such  notice,  appeal  to  the  Sheriff.  The  defenders  did  not 
so  appeal.  In  an  action  for  recovery  of  the  expenses,  held 
(1)  that,  following  Walker  v  Magistrates  of  Glasgow, 
11  R.  420,  the  fire  "broke  out,"  in  the  sense  of  the  Police 
Act,  in  the  defenders'  premises,  although  it  might  not  have 
originated  therein;  and  (2)  that,  not  having  appealed  to  the 
Sheriff  within  ten  days  of  the  notice,  it  was  irrelevant  for 
the  defenders  to  plead  in  defence  that  the  expenses  claimed 
were  excessive,  or  to  dispute  the  propriety  of  the  fire  brigade 
having  attended  the  fire.  Glasgow  Police  Commissioners  v 
Hatch,    10,    114. 

IV.  StFeet. 

Appeal — Caution. — Held,  that  it  is  not  a  relevant  ground  of 
appeal  under  the  396th  section  of  the  Police  Act,  1862,  that 
the  order  of  the  commissioners  appealed  against  requires 
operations  to  be  executed  which  are  alleged  to  be  altogether 
exceptional  in  the  district.  Held  also  that  the  appellant 
is  bound  to  find  caution  in  terms  of  the  Act,  and  that  it 
is  not  competent  for  the  parties  to  dispense  with  finding 
caution.  Gonnal  &  Co.,  Ltd.  v  Govan  Police  Commissioners, 
5,  93. 

Encroachment — Commissioners'  power  to  interdict — Burgh 
Police  Act,  1892,  sees.  128  and  133. — A  private  street  within 
a  burgh,  which  had  been  open  to  and  used  by  the  public 
for  many  years,  was  levelled,  paved,  &c.,  by  order  of  the 
police  commissioners  under  sec.  133  of  the  Burgh  Police 
Act  of  1892.  Thereafter  an  adjoining  proprietor  proceeded 
to  erect  a  building  which  encroached  on  the  footpath  or  on 
the  carriage-way  of  the  street.  Held  that  the  commissioners 
were  entitled  to  interdict  him  from  doing  so,  and  to  have 
him  ordained  to  remove  the  building  so  far  as  it  encroached 
on  the  street.     Falkirk  Commissioners  v  Whyte,  15,  28. 

Formatton  —  Assessment  —  Whether  cross  streets  are  "  land 
abutting." — Held  that  the  feuars  in  the  principal  street  are 
liable   for    the    expense    of    causewaying    the    roadway   and 
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paving  the  crossings  at  and  opposite  to  streets  intersecting 
the  principal  street,  without  relief  from  the  feuars  in  the 
cross  streets.     Crcm  v  Anderson,  A,   197. 

Formation — Width  of  street — Strip  used  as  street  on  one  side. — 
A  piece  of  ground,  29  feet  in  breadth,  ran  along  the  march 
of  two  proprietors,  15  feet  on  one  side  of  it  and  14  feet  on 
the  other.  The  15  feet  strip  was  roughly  formed  into  a 
road  and  used  as  such,  and  a  wire  fence  was  erected  on  the 
opposite  proprietor's  ground,  marking  off  the  full  breadth 
of  29  feet.  The  14  feet  strip  was  used  as  a  coup  for 
rubbish.  A  stone  waU  crossing  one  end  of  the  14  feet  strip 
was  afterwards  removed  by  the  proprietor.  The  Police  Act, 
1862,  ha.ving  been  adopted  in  the  burgh,  the  commissioners, 
after  giving  the  statutory  notice,  caused  the  full  breadth  of 
29  feet  to  be  paved.  Held  (rev.  the  Sheriff-Substitute),  in  an 
action  at  their  instance  against  the  proprietor  of  the  14  feet 
strip  for  the  recovery  of  his  share  of  the  assessment  for 
putting  in  order  and  paving  the  road,  that  only  the  15  feet 
strip  was  private  street  in  the  sense  of  sec.  3  of  the  Act,  and 
that  the  defender  would  be  liable  at  most  for  a  share  of 
the  cost  of  putting  that  strip  in  order  and  paving  it,  as  a 
frontager.  Kirriemuir  Police  Commissinners  v  Jamieson, 
7,  183. 

Formation  of  new  street — Cul  de  sac — Glasgow  Corporation 
{Improvement  and  General  Powers)  Act,  1897,  sec.  33. — 
Sec.  33  of  the  Glasgow  Corporation  (Improvement  and 
General  Powers)  Act,  1897,  empowers  the  Dean  of  Guild, 
when  sanctioning  a  new  street,  to  impose  the  condition, 
enforceable  by  the  master  of  works,  that  it  do  not  end  in  a 
cul  de  sac.  Held  (1)  that  by  this  enactment  culs  de  sac  are 
not  prohibited  or  illegal ;  (2)  that  it  is  for  the  Dean  of  Guild, 
on  consideration  of  the  facts,  to  decide  whether  a  new  street 
ending  in  a  cul  de  sac  should  be  sanctioned ;  and  (3)  that  the 
enactment  in  its  terms  does  not  apply  where  it  is  inevitable 
that  the  new  street  should  end  in  a  cul  de  sac.  Glass  v 
White,  dec,  15,  310. 

Levelling  a  second  time — Appeal. — Held  (1)  that  commissioners 
had  no  power  under  the  Police  Act,  1862,  to  insist  upon  a 
proprietor  levelling  the  street  opposite  hie  property  or  paying 
the  expense  thereof,  after  the  street  had  been  once  levelled 
to  the  satisfaction  of  the  commissioners  at  his  expense; 
and  (2)  that  notices  to  execute  a  second  levelling,  being 
beyond  the  powers  of  the  commissioners,  do  not  fall  to  be 
appealed  against  in  terms  of  sees.  157  and  397.  Govan 
Police  Commissioners  v  Mowat  <&  Co.,  3,  241. 

Lining — Centre  and  vndth  of  public  street — Erections  between 
centre  and  building  line — Glasgow  Buildings  Regulation 
Act,  1900,  sec.  20. — Where  the  master  of  works  of  Glasgow 
had,  by  virtue  of  the  Glasgow  Buildings  Regulation  Act,  sec. 
20,  defined  the  position  of  the  centre  of  a  public  street,  and 
by  virtue  of  the  same  enactment  and  in  terms  of  a  local  Act, 
6  Geo.  IV.  cap.  108,  sec.  28,  had  fixed  the  width  thereof  at 
60  feeit,  terms  of  judgements  by  the  Dean  of  Guild  granting  a 
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lining  for  erection  of  buildings  adjoining  the  street,  and,  under 
the  said  sec.  20,  finding  it  incompetent  to  erect  a  parapet 
wall  and  railing  nearer  than  30  feet  from  the  centre  so  fixed. 
Ferguson  v  Whyte,  &c.,  17,  320. 

Maintenance — Penalty  on  'police  commissioners  for  disrepair — 
Summary  Jurisdiction  Acts. — Circumstances  in  which  held 
that  a  complaint  under  the  Summary  Jurisdiction  Acts 
against  a  body  of  police  commissioners,  seeking  penalties 
for  their  having  allowed  streets  to  fall  into  disrepair  where 
tramways  were  laid,  was  irrelevant.  Ritchie  v  Dundee 
Police  Commissioners,  2,  321. 

Maintenance — Adjoining  property — Railway. — Held  (1)  that 
the  magistrates  and  town  council  of  a  burgh  are,  as  con- 
servators of  the  public  streets,  liable  for  the  condition  of  the 
roadways  and  pavements,  except  in  so  far  as  by  statutory 
regulations  or  private  compact  the  burden  of  their  main- 
tenance is  laid  upon  others;  and  (2)  that  a  railway  company 
who  had,  under  statutory  authority,  made  their  railway 
cross  under  a  public  street,  did  not  become  responsible  as 
proprietors  of  lands  and  heritages  adjoining  such  street  in 
respect  of  the  railway  and  its  slopes,  llamill  v  Caledonian 
Railway  Co.,  4,  69. 

Obstruction  or  projection — Front  plot. — Held  that  a  plot  of 
ground  in  front  of  a  villa,  enclosed  by  a  low  waU,  was  not 
such  an  "  obstruction  or  projection  "  as  police  commissioners 
might  cause  to  be  removed  under  sees.  163  and  164  of  the 
Police  Act,  1862.     Ireland  v  White,  6,  72. 

Obstruction  w  projection — Railed-i/n  plot. — Held  that  police 
commissioners  were  not  entitled  to  compel  proprietors  to 
remove  a  railing  enclosing  a  garden  plot  in  front  of  houses 
where  there  was  a  footpath  outside  the  plot,  the  railing  not 
being  an  obstruction  or  projection  in  the  sense  of  sec.  164 
of  the  Police  Act,  1862.  Robertson  v  Clydebank  Police 
Commissioners,  7,  252. 

Owner  only  in  treaty  to  buy — Challenge  of  amount  of  assessment 
and  validity  of  burgh's  constitution — Expenses. — The 
alleged  owner  of  ground  in  a  police  burgh,  having  been 
called  on  to  execute  certain  repairs  on  the  roadway  in 
front  of  his  ground,  refused  to  do  so,  and  the  police  com- 
missioners, having  executed  the  necessary  work,  sued  him 
for  the  cost.  Held  (1)  that  he  was  not  liable,  not  being 
an  owner  in  the  sense  of  the  Police  Act  of  1862,  in  respect 
his  only  title  was  a  written  offer  which  had  not  been 
accepted  in  writing  and  the  contract  had  not  been  validated 
rei  interventus ;  (2)  that  he  could  not  question  the  amount 
of  the  assessment,  his  remedy  having  been  to  appeal  to  the 
commissioners;  (3)  that  a  challenge  of  the  validity  of  the 
proceedings  in  constituting  the  burgh  could  not  be  made 
by  way  of  defence,  but  only  by  a  substantive  action  of 
reduction,  and  was,  in  any  event,  too  late;  and  (4)  that  in 
the  circumstances  neither  party  should  get  expenses.  Govan 
Police  Commissioners  v  M'Leod,  4,   11. 
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Paving — Assessment — Corner  tenement. — Circumstances  in  which 
it  was  field  that  the  assessment  in  respect  of  corner  tene- 
ments must  be  laid  on  according  to  the  frontage  in  terms 
of  sec.  151  of  the  Police  Act,  1862,  and  that  the  discretion 
allowed  to  the  commissioners  by  sec.  162  could  not  be 
exercised.     Leith  Magistrates  v  Paxton,  1,  348. 

Paving — Frontager — Omission'  to  appeal. — The  defenders  were 
proprietors  of  ground  which  fronted  a  street  in  burgh,  and 
the  commissioners  of  police  of  the  burgh  having  called  on 
them  to  pave  a  certain  portion  of  the  street,  and  they  having 
neither  executed  the  work  nor  appealed  against  the  order, 
the  commissioners  executed  the  work  and  sued  for  payment 
of  the  cost.  Held  that  the  defenders  were,  in  the  sense  of 
the  General  Police  Act  of  1862,  frontagers  of  the  street,  and 
that,  not  having  objected  to  the  assessment  by  appeal  to  the 
commissioners,  as  allowed  by  the  statute,  it  was  now  too 
late  for  them  to  do  so  by  defence  in  the  Sheriff  Court. 
Govan  Police  Commissioners  v  Caledonian  Railway  Co., 
6,  365. 

Private  street — Causewaying — Burgh  Police  Act,  1892,  sees.  133, 
134,  136,  143,  and  339. — In  two  appeals  against  an  order  of 
the  Leith  police  commissioners  ordering  the  appellants  to 
causeway  and  put  in  good  repair  a  street  on  which  their 
houses  fronted,  the  appellants  pled  that  the  street  was  public, 
and  that  it  had  become  such  by  the  respondents  having  made 
a  thoroughfare  of  what  was  previously  not  one,  but  did  not 
state  it  had  been  taken  over  by  the  respondents  as  a  public 
street.  The  appeals  were  held  irrelevant,  and  accordingly 
dismissed,  with  expenses.  Greig,  &c.  v  Leith  Magistrates, 
12,  128. 

Private  street — Paving  order — Building — Burgh  Police  Act, 
1892,  sees.  133  and  135.— Held  (rev.  Sheriff- Substitute)  (1) 
that  under  sec.  135  of  the  Burgh  Police  Act  of  1892  the 
commissioners  are  not  entitled  to  pronounce  any  order  for 
the  paving  of  a  private  street  unless  the  street  is  one  to 
which  sec.  133  applies,  i.e.,  has  been  built  on  to  the  extent 
of  one-fourth  of  its  frontage ;  and  (2)  that  a  railway  line 
along  the  side  of  such  a  street  is  not  a  "  building  "  in  the 
sense  of  sec.  133.  Maci/ndoe's  Trustees  v  Clydebank  Com- 
m,issioners,   13,  218. 

Private  street — Ordkr  to  macadamise  and  pave — Houses  and 
permanent  buildings — Burgh  Police  Act,  1892,  sees.  133, 
136,  137. — Where  a  private  street  in  burgh  was  fronted  to 
the  amount  of  one-fourth  of  its  length  by  the  walls  of 
gardens  and  pleasure  grounds,  outhouses,  gates,  and  the  like, 
of  private  residences,  but  where  the  frontage  of  the 
residences  themselves  did  not  extend  to  one-fourth  the  length 
of  the  street,  held  that  the  street  had  houses  or  permanent 
buildings  erected  on  one-fourth  of  the  ground  fronting  the 
same,  amd  that  the  police  commissioners  had  therefore  power 
to  order  it  to  be  macadamised  and  paved  as  a  private  street 
under  the  Burgh  Police  koi.  Boss's  Trustees  v  Falkirk 
Commissioners,  13,  275. 
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Private  street — Temporary  works — Macadamising — Bottoming 
—Burgh  Police  Act  of  1892,  sees.  133,  135,  and  12,&.—Held 
incompetent  for  a  town  council,  acting  under  sec.  135  of  the 
Burgh  Police.  Act,  1892,  to  order  a  private  street  to  be 
bottomed.     Mill,  dkc.  v  Town  Council  of  Gourock,  18,  76. 

Repair  after  levelling. — Held  that  a  proprietor  in  a  private 
street  is  not,  under  sec.  150  of  the  General  Police  Act,  1862, 
bound  to  maintain  and  repair  the  street  after  it  has  once 
been  levelled,  paved,  &c.,  under  their  statutory  powers,  to 
the  satisfaction  of  the  commissioners  of  police.  Einning 
Park  Police  Commissioners  v  Stewart,  2,  166. 

Repair  of  private  street, — Circumstances  in  which  held  (1)  that 
commisisioners  of  police  had  not  exhausted  their  powers  of 
ordering  repairs  on  a  private  street;  and  (2)  that  informal 
withdrawal  of  part  of  the  work  ordered  in  the  notices  issued 
by  them  did  not  bar  them  from  recovering  the  expense  of 
the  repairs  executed.     Muirhead  v  Martin,  5,  113. 

Eight  of  police  hoard  to  lay  tramway  line — Glasgow  Police  Act. 
— Held  iihat  under  the  Glasgow  Police  Act,  1866,  sec.  289, 
every  public  street  "  for  the  object  and  purpose  thereof " 
vests  in  the  police  board,  and  that  they  are  entitled  at 
common  law,  and  also  by  virtue  of  that  section  and  the 
other  powers  of  the  Act,  to  use  a  street  by  laying  tramway 
rails  in  it  even  without  special  statutory  authority,  so  long 
as  their  operations  are  not  dangerous  to  the  public.  Hendrie 
V  Glasgow  Magistrates,  2,  307. 

V.  Footway. 

Abutting  railway. — A  railway  company  whose  line  ran  in  a 
cutting  below  but  parallel  to  a  footpath  on  a  disturnpiked 
road,  from  which  the  line  was  separated  by  a  boundary 
wall  belonging  to  the  railway  company,  held  to  be  owners 
of  lands  abutting  on  the  street  in  terms  of  sec.  149  of  the 
General  Police  Act  of  1862,  and  thereforei  liable  for  the 
paving  and  maintenance  of  the  footpath.  Cathcart  PaAlway 
Co.  V  Crosshill  Police  Commissioners,  5,   370. 

Change  of  ownership. — Police  commissioners  required  the 
owner  of  a  house  in  a  public  street  to  form  a  footway 
opposite  it,  by  virtue  of  sec.  149  of  the  General  Police  Act, 
1862,  and  afterwards  themselves  made  it.  Between  the 
requisition  and  the  execution  of  the  work  the  house  was 
sold.  Held  (1)  that  the  footway  was  distinguished  from 
the  "  street "  as  contemplated  in  sec.  76  of  the  Act,  and 
must  be  formed  by  the  adjoining  proprietor,  not  by  the 
commissioners ;  and  (2)  that  the  owner  at  the  execution  of 
the  work  was  liable  for  the  cost.  MacLeish  v  Christie  and 
Others,   1,   180. 

Formation. — Sec.  212  of  the  Police  Act,  1850,  which  is  incor- 
porated with  the  Lanark  Police  Act,  1854,  enacts  that  the 
owners  of  all  houses  which  adjoin  or  front  any  street  shall, 
at  their  own  expense,  when  required  by  the  commissioners, 
cause   footways   before   their   property   respectively   on   the 
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sides  of  the  said  streets  to  be  made,  &c.  Held  that  the 
obligation  on  owners  to  make  footpaths  applied  to  all  foot- 
paths, whether  made  prior  to  the  Roads  and  Bridges  Act, 
1878  (when  the  commissioners  took  over  the  roads),  or 
upon  requisition  under  the  Police  Act  of  1850.  Lanark 
Police  Commissioners  y  Baxter,  4,  93. 

F  ormation— Appeal — Exemption  of  heritors. — Burgh  police 
commissioners  issued  orders  to  proprietors  of  lands  abutting 
on  certain  streets  to  form  footways  therein,  and,  among  the 
others,  to  the  heritors  in  respect  of  the  parish  churchyard. 
On  appeal  to  the  Sheriff,  held  that  the  heritors  were  not,  in 
the  sense  of  the  Police  Act,  1892,  "  owners,"  nor  was  the 
churchyard  "  lands "  or  "  premises,"  and  that  the  heritors 
were  not  bound  by  the  order.  Observations  on  the  right  of 
appeal.    Elie  Heritors  v  Elie  Police  C ommissioners,  10,  81. 

Formation — Appeal — Appeal  against  assessment  where  appeal 
against  order  not  taken — Burgh  Police  Act,  1892,  sees.  339 
and  368. — ^Where  no  appeal  had  been  taken  to  the  Sheriff 
or  the  Court  of  Session  under  sec.  339  of  the  Police  Act  of 
1892  against  an  order  by  the  commissioners  calling  upon  a 
proprietor  to  reconstruct  and  pave  the  footway  fronting  his 
premisies,  and  intimating  that  if  he  did  not  the  commis- 
sioners would  do  so  at  his  expense,  held  incompetent  for  him 
to  appeal  against  a  subsequent  order  upon  him  to  pay  such 
expenses,  to  the  Sheriff  or  Court  of  Session  under  sec.  339, 
as  an  appeal  is  specially  provided  to  the  commissioners 
themselves  under  sec.  368.  Dewar  v  Kirkcaldy  Police 
Commissioners,   15,  116. 

Formation  —  Appeal  —  Discretion  of  town  council  —  Burgh 
Police  Act,  1892,  sec.  141. — ^Circumstances  in  which  held 
that  the  formation  and  concreting  of  a  footway  was  a  matter 
of  ordinary  municipal  administration,  specifically  left  by 
the  Burgh  Police  Act  of  1892,  sec.  141,  to  the  discretion  of 
the  town  council,  and  an  appeal  against  an  order  to  form 
and  pave  was  refused.  H apes-Watson,  dsc.  v  Town  Council 
of  Carnoustie,  17,  326. 

Formation — Appeal — Time  for  appeal — Joint  ownership.- — 
Held  that,  where  a  town  council  by  notice  under  the  Burgh 
Police  Act  of  1892  issued  an  order  on  an  owner  of  property 
fronting  a  street  to  repave  the  footway,  the  fourteen  days 
for  appeal  ran  from  the  intimation  of  the  order  or  notice, 
and  that  there  was  in  the  case  of  such  a  notice  no  appeal 
against  or  dating  from  the  "  act "  of  the  council  in  paving 
the  footway  on  default  of  the  owner.  Opinion  that  it  is 
not  necessary  to  intimate  the  order  to  every  one  of  a 
number  of  joint  owners.  Mackay,  dsc.  v  Provost,  <Scc.,  of 
Helensburgh,  20,  61. 

Formation — Frontager — Interjected  ground. — Where  burgh 
police  commissioners  sought  to  interdict  owners  of  premises 
in  the  burgh  from  forming  a  footway  opposite  the  premises, 
and  it  appeared  that  a  strip  of  ground  belonging  to  a  third 
party  lay  between  the  premises  and  the  public  street  under 
the  control  of  the  commissioners,  held  (1)  that  the  defenders 
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were  not  subject  to  the  orders  of  the  commissioners  given 
under  sec.  141  of  the  Burgh  Police  Act  of  1892,  not  being 
frontagers ;  and  (2)  that  the  third  party  owning  the  ground 
on  which  the  footway  was  being  laid  required  to  be  called ; 
and  the  action  was  accordingly  dismissed.  Castle- Douglas 
Commissioners  v  M'William,  (Ssc,  15,  153. 

Formation — Interdict  against  forming  otherwise  than  as 
required — Title  to  sue — Burgh  Police  Act,  1892 — Roads  in 
Police  Burghs  Act,  1891. — In  an  action  of  interdict  by 
burgh  police  commissdoners  against  alleged  frontagers  to 
a  highway,  seeking  to  prevent  them  from  forming  a  footway 
otherwise  than  as  ordered  by  the  commissioners,  held 
(rev.  Sheriff-Substitute)  that,  though  the  commissioners  of 
the  burgh  (which  contained  less  than  5000  inhabitants)  had 
not  elected,  by  virtue  of  the  Roads  in  Burghs  Act  of  1891, 
to  undertake  the  control  of  the  highways,  they  had,  under 
sees.  128  and  129  of  the  Burgh  Police  Act,  1892,  charge  and 
control  of  the  carriage-ways  of  the  public  streets,  and  were  in 
titulo  to  sue.  Castle-Douglas  Police  Commissioners  v 
M'William,  15,  153. 

Formation — Notice — Discretion  of  commissioners — Burgh  Police 
Act,  1892,  sec.  141. — A  notice  which  refers  to  a  speci- 
fication to  be  seen  at  the  town-clerk's  office  for  details  is 
sufficient  as  a  requisition  for  formation  of  a  foot-pavement. 
Held  that  the  Sheriff  on  appeal  should  not  interfere  with  a 
requisition  by  burgh  commissioners  in  regard  to  such  a 
matter  as  the  formation  of  a  foot-pavement,  unless  he  is 
satisfied  that  they  have  gone  beyond  the  statute,  omitted 
some  step  they  should  reasonably  have  taken,  or  are 
obviously  acting  unfairly  or  extravagantly.  Glen  v  Com- 
missioners of  Dumbarton,  13,  244. 

Formation  —  Notice  to  form  —  Specification  of  statute.  —  A 
frontager  to  a  street  in  burgh  objected  to  a  notice  of  the 
town  council  to  form  a  footway  that  it  did  not  specify  the 
statutory  enactment  under  which  he  should  be  bound  to  obey 
the  notice,  further  than  that  it  bore  to  be  "  under  the  Burgh 
Police  Act,  1892,  and  the  Burgh  Police  Act,  1903,"  which 
together  contain  over  600  sections,  and  argued  that  the 
notice  was  invalid  from  want  of  specification.  Held,  on 
appeal  to  the  Sheriff,  that  the  notice  was  invalid.  Gamp- 
hell  V  Provost,  dsc,  of  Renfrew,  20,  341. 

Formation — Order  to  form  after  taking  over. — ^Where  the  police 
commissioners  of  a  burgh  in  1889  resolved,  in  terms  of 
sec.  155  of  the  Burgh  Police  Act  of  1862,  to  take  over  nil 
the  footways  of  the  burgh  with  a  view  to  maintaining  them 
for  the  future  at  the  expense  of  the  burgh,  and  by  their  sub- 
sequent proceedings  in  relaying  a  certain  footpath  indicated 
that  it  was  among  those  taken  over,  held  (rev.  Sheriff- 
Substitute)  that  in  1897  the  liability  of  the  proprietor  of  the 
solum  to  construct  the  footway  had  ceased,  and  was  not 
revived  by  the  terms  of  sees.  140  and  141  of  the  Burgh  Police 
Act  of  1892.  Govan  Footway  Case,  24  R.  41,  distinguished, 
T'Orimer  v  Dumfries  Commissioners,  14,  177, 
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Formation — Order  to  construct  after  general  resolution  to  main- 
tain— Burgh  Police  Act,  1892,  sees.  141  and  142. — In  an 
appeal  against  a  notice  requiring  a  frontager  to  a  street  in 
burgh  to  make  and  pave  a  footway  before  his  property, 
under  sec.  141  of  the  Burgh  Police  Act  of  1892,  held  that 
neither  a  resolution  by  the  burgh  to  maintain  footways 
generally  under  sec.  142,  followed  by  inefiectual  proceedings 
against  the  frontager  to  compel  repair  by  him,  nor  a  lapse 
of  six  years  since  the  resolution,  barred  the  burgh  from  its 
right  to  make  the  requisition  under  sec.  141.  Lindsay  \ 
Coatbridge  Tovm  Council,  17,  148. 

FormMion — Order  to  form  after  taking  over  by  burgh — Burgh 
Police  Act  of  1862,  sec.  155. — ^Where  the  police  commis- 
sioners of  a  burgh  in  1889  resolved,  in  terms  of  sec.  155 
of  the  Burgh  Police  Act  of  1862,  to  take  over  the  footways 
of  the  burgh  with  a  view  to  maintaining  them  for  the  future 
at  the  expense  of  the  burgh,  and  where  a  list  of  footways 
and  estimate  which  they  took  as  a  guide  in  obtaining  a  loan 
to  enable  them  to  undertake  such  maintenance  contained  a 
certain  suburban  footway,  then  formed  of  cinders  with  a 
kerb,  but  the  footway  remained  unaltered  till  1900,  held 
that  the  liability  of  the  proprietors  abutting  on  the  footway 
to  construct  the  footway  had  ceased,  and  was  not  revived  by 
the  passing  of  the  Burgh  Police  Act  of  1892,  and  that  an 
order  in  1900  by  the  commissioners  on  the  proprietors  to 
form  the  footway  of  hard  material  was  inept.  Castlebanh 
Mills,  Ltd.,  d;c.  v  Commissioners  of  Dumfries,   17,  195. 

Formation — Premises  abutting  on  street — Pleasure  ground — 
Pertinent  of  a  house — Burgh  Police  Act,  1892,  sec.  141.— 
Held  that  ground  fronting  a  street  for  more  than  one 
hundred  yards,  which  was  let  for  nineteen  years  to  a  bowling 
club,  who  had  laid  out  a  bowling  green  and  built  a  brick 
pavilion  (which  they  were  under  obligation  to  remove  at  the 
end  of  their  lease),  was  ground  used  or  laid  out  as  a  "  pleasure 
ground,"  but  was  not  a  "  pertinent  of  a  house,"  the  pavilion 
not  being  a  "  house "  as  defined  by  the  Act,  and  that  the 
police  commissioners  of  the  burgh  were  acting  intra 
vires  in  requiring  the  proprietors  to  cause  a  footway  to  be 
made  before  the  said  ground.  Marquis  of  Zetland  v 
Grangemouth  Commissioners,  14,  237. 

Formation — Premises  "  fronting  or  abutting  "  on  street — Bridge 
carrying  street  across  railway  cutting — Burgh  Police  Act, 
1892,  sec.  141. — A  railway  line  ran  in  a  deep  cutting  below 
the  level  of  a  street  in  burgh,  which  was  carried  over  the 
railway  nearly  at  right  angles  by  a  bridge  built  by  the 
railway  company  under  its  statutory  powers.  The  town 
council  served  a  notice  on  the  company,  under  sec.  141  of 
the  Burgh  Police  Act,  1892,  calling  upon  it,  as  "the  owner 
of  lands  and  premises  fronting  or  abutting  "  on  the  street, 
to  pave  the  footway  of  the  bridge  with  cement,  against  which 
the  railway  company  appealed.  Held  by  the  Sheriff-Prin- 
cipal (following  Great  Fastern  Railway  v  Bachn^y  Works 
Board,  L.R.  8  App.  Ca.  687,  and  reversing  the  judgement  of 
the  Sheriff-Substitute,  who  held  that  the  bridge  itself  was 
such  "  lands  or  premises  ")  that  the  railway  company's  lands, 
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being  on  a  lower  plane  tlian  the  footway  and  street  in  ques- 
tion,  did   not  "  front  or   abut "   on  the   street,   and   notice 
appealed    against   quashed.        Caledonian    Railway   Go.    v 
Provost,  &c.,  of  Lockerbie,  18,  306. 
Formation  —  Promenade     along     sea     wall.  —  Held     that     a 
promenade  20  feet  broad  extending  along  the  shore  below 
high-water  mark,  and  retained  by  a  sea  wall,   was  not  a 
footway  on  the  side  of  a  street  within  the  meaning  of  the 
General    Police    Act,    1862,    and    that    the    proprietors    of 
abutting  premises  could  not  be  compelled  to  construct  such 
a    promenade    and    wall    ex    adverse    of    their    tenements. 
Portobello  Magistrates  v  Bryce,  2,  297. 
Formation — Recovery    of    expense — Assessment — Burgh     Police 
Act,   1892,  sees.  141,  329,   365,  Z&9.Seld  that  it  is  not 
necessary  to  assess  for  the  expense  of  paving  a  footway  in 
burgh,  but  that  a  frontager  may  be  sued  in  respect  that  he 
is  "  made  liable  "  by  his  failure  to  pave  when  required  to 
do  so.      Provost,  <&c.,  of  Kirkcudbright  v  Wallace,  20,  260. 

Formation- — Unbuilt-on  ground. — Circumstances  in  which  held 
that  a  proprietor  who  owned  ground  considerably  over  100 
yards  in  continuous  length  along  a  street  was  not  entitled 
to  the  exemption  contained  in  clause  149  of  the  General 
Police  Act,  1862,  from  payment  of  two-thirds  of  the  cost  of 
laying  a  foot-pavement  along  his  ground,  although  it  was 
unoccupied  and  unbuilt  upon.  Highland  Railway  Co.  v 
Perth  Police  Commissioners,  6,   155. 

Reconstruction. — Held  that,  even  where  a  footway  has  already 
been  made  in  front  of  a  property,  if  the  police  commis- 
sioners deem  it  to  be  an  insufficient  footway  they  are  entitled 
to  call  upon  the  owner  to  construct  a  new  one  of  such 
breadth  as  they  shall  direct,  provided  the  existing  footway 
has  not  been  constructed  under  the  provisions  of  the  Police 
Actsi,  and  has  not  been  accepted  by  the  commissioners  as 
sufficient.     Robson  v  Buns  Police  Comm,is.noners,  10,  157. 

Reconstruction — Omission  to  resolve  on  maintaining — Burgh 
PoUce  Acts,  1862,  sees.  101,  149,  155,  and  1892,  sec.  141.— 
Held,  where  the  owner  of  premises  fronting  a  street  con- 
structed a  footway  in  terms  of  a  notice  under  the  Police  Act 
of  1862,  which  stated  that  "  when  the  footways  are  put  in 
order  to  the  satisfaction  of  the  commissioners,  they  intend, 
in  virtu©  of  sec.  155  of  the  Act,  to  undertake  the  future 
maintenance  of  same  out  of  a  rate  to  be  levied  in  terms  of 
sec.  101,"  but  no  resolution  was  made  by  the  commissioners 
under  sec.  155,  that  the  owner  could  still  be  called  upon 
under  the  Police  Act  of  1892  to  reconstruct  and  pave  the 
footway.  Dewar  v  Kirkcaldy  Police  Commissioners,  15, 
116. 

Right  to  erect  pole  for  fire  alarm  wires  on  footpath. — Held 
that  the  Glasgow  Corporation,  acting  under  their  Police  Act 
of  1895,  were  entitled  to  erect  a  pole,  for  carrying  a  fire 
alarm  wire,  upon  the  footpath  of  a  public  street,  ex  adverso 
of  a  villa  belonging  to  the  appellant.  Stalker  v  Corpora- 
tion of  Glasgow,  18,  246. 
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Alternative  appeal — Charge  for  use — Burgh  Police  Act  of  1892, 
sees.  339  and  368. — Held  that,  where  a  ratepayer  in  a 
burgh,  instead  of  appealing  to  the  Sheriff  under  sec.  339  of 
the  Police  Act  of  1892  against  a  charge  for  the  use  of  a 
sewer,  appealed  to  the  commissioners  of  police  under  sec. 
368,  the  clause  of  the  latter  section  declaring  their  decision 
final  took  eflect,  and  must  be  sustained  in  a  proceeding 
before  the  Sheriff  for  recovery  of  the  charge.  Hunter  v 
Hunter,  16,  47. 

Appeal  against  resolution  of  commissioners — Title  to  sue. — 
Held  that  sec.  339  of  the  Burgh  Police  Act,  1892,  does  not 
provide  for  appeals  by  ratepayers  merely  as  such  against 
resolution®  or  acts  of  the  commissioners  as  to  sewers,  but 
that  the  proper  remedy  of  a  ratepayer  is  by  petition  under 
sec.  67,  after  the  annual  audit  of  the  accounts.  Freebairn, 
<&!C.  V  Kilsyth  Police  Commissioners,  11,  257. 

Assessment  —  Purchase  of  existing  sewers  —  Borrowing  for 
drainage — Notice  of  alterations. — Held  that  the  phraseology 
of  clausies  196  and  197  of  the  Police  Act,  1862,  is  general, 
and  sufficiently  comprehensive  to  include  power  to  borrow 
money  for  purchasing  sewers,  and  that  the  assessment 
therefor  is  leviable  on  owners  of  lands  under  clause  96; 
and  that  clause  394,  requiring  notice  of  alterations,  is  not 
intended  to  apply  to  every  slight  deviation  of  a  side  drain 
which  it  may  be  found  necessary  to  disturb  whilst  carrying 
out  a  general  drainage  scheme.  Clydebank  Police  Com- 
missioners V  Paterson,  7,  253. 

Branch  drain- — Cost  of  connecting — Burgh  Police  Act,  1892, 
sees.  219  and  238. — Held  that  where  houses  on  a  private 
street  in  burgh  were  not  provided  with  sufficient  means  of 
drainage,  and  where  there  was  a  main  sewer  within  100 
yards  of  the  houses,  the  commissioners  of  the  burgh  were  en- 
titled to  construct  a  branch  drain  connecting  the  houses  with 
the  main  sewer,  and  to  recover  the  expense  thereof  from  the 
owner  of  the  houses  under  sec.  238  of  the  Burgh  Police  Act, 
1892 — the  operation  of  this  section  not  being  interfered  with 
by  the  provisions  of  sec.  219,  which  orders  the  commis- 
sioners to  make  the  necessary  sewers  under  streets  or 
elsewhere.    Commissioners  of  Grangemouth  y  Steele,   13,281. 

Charge  for  unassessed  property. — Circumstances  in  which  a  sum 
which  was  charged  by  burgh  police  commissioners  for  the 
use  of  a  sewer  against  a  person  not  assessed,  and  which  the 
commissioners  had  reconsidered  on  an  appeal  by  him  to 
them,  was  held  a  not  unreasonable  charge  under  sec.  364  of 
the  Burgh  Police  Act  of  1892,  and  was  decerned  for. 
Hunter  v  Hunter,  16,  47.  * 

Construction  of  public  sewer  in  sections — Sale  of  abutting 
property  during  construction  of  sewer — Glasgow  Police  Act, 
1866,  sees.  328  to  330.— Held  that  the  Corporation  of 
Glasgow  were  entitled  to  construct  a  public  sewer  in  sections, 
and  that  persons  who  became,  during  the  construction  of  the 
sewer,  frontagers  to  the  road  in  which  it  was  laid  were  liable 
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for  their  proportion  of  the  cost  of  its  construction, 
irrespective  of  their  premises  being  already  provided  with 
drainage.     Glasgow  Corporation  v  Gray  <&  Son,  15,  148. 

Cost  of  connecting  drain — Change  of  ownership. — The  cost  of 
connecting  a  house  with  a  public  drain  is  to  be  borne  by 
the  proprietor  at  the  time  when  the  connection  is  made, 
and  cannot  be  put  upon  a  purchaser  acquiring  afterwards. 
M'Callum  V  Smith  and  Another,   G2,   322. 

Reasonable  sum — Appeal. — Where  parties  charged  with  a 
reasonable  sum  for  the  use  of  sewers  have  not  appealed,  they 
cannot  in  defence  to  an  action  for  payment  raise  questions  as 
to  the  mode  of  estimating  the  charge.  Clydebank  Com- 
missioners V  Valentine  &  Co.,  14,  99. 

Reasonable  sum  for  use  of  sewers — Change  of  ownership — Mis- 
nomer— Allocation. — Builders  whose  names  appeared  on  the 
valuation  roll  as  owners  of  a  property  were  held  liable  in 
payment  of  a  reasonable  sum  for  use  of  sewers,  though  it 
appeared  (1)  that,  after  the  connection  was  formed  but 
before  the  charge  was  imposed,  they  had  parted  with  the 
property ;  and  (2)  that  the  notice  of  charge  had  by  mistake 
been  sent  to  "  John  Valentine  &  Co."  instead  of  "  James 
Valentine  &  Co."  Further  held  that  it  is  not  necessary  to 
allocate  the  reasonable  sum  on  each  of  several  tenements 
where  they  belong  to  the  same  owner  and  lie  contiguous. 
Clydebank  Commissioners  v  Valentine  &  Co.,  14,  99. 

Right  of  parties  outside  of  burgh  to  connect  with  burgh  sewers. — 
Circumstances  in  which  held,  under  the  Public  Health  Act, 
1867,  that  proprietors  outside  of  a  burgh  were  entitled  to 
drain  into  a  burgh  sewer  on  terms  fixed  by  the  Sheriff. 
Allan  V  Partick  Police  Commissioners,  3,  252. 

Polling".     See  Election,  Franchise. 

Pollution.     See  Nuisance,  Eiver. 

Poor.  See  also  Aliment  III.,  Arrestment  II.,  Assessment,  Election, 
Friendly  Society,  Process  IV.,  Public  Healtft  III.,  Eepetition, 
School. 

I.  Settlement,  ■  page  327 

II.  Relief  and  Removal,  -  „     339 

III.  Administration,  „     340 

I.  Settlement. 

Bastard — Derivative  residential  settlement. — Held  (1)  that  an 
ill^itimate  child,  after  attaining  the  age  of  puberty,  takes 
its  own  birth  settlement  and  not  the  residential  settlement 
of  its  mother;  and  (2)  that  an  erroneous  entry  by  an 
inspector  in  his  own  parochial  books  that  a  pauper  possessed 
a  settlement  in  his  parish  was  not  a  bar  to  his  seeking 
repayment  of  advances  from  the  true  parish  of  settlement. 
Lemon  v  Dempster,  1,  281. 

Bastard — Widow's    child. — Circumstances    in    which    held    that 
the  settlement  of  the  illegitimate  child  of  a  widow,  born 
§3 
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before  ter  marriage,  was  in  the  parish  of  the  widow's 
late  husband's  settlement.  Glasgow  City  Parish  v  Folmont 
Parish,  2,  32. 

Children- — Loss  of  residential  settlement. — Held  that  a  widow 
could,  by  combined  absence  of  her  late  husband  and  herself, 
lose  the  residential  settlement  belonging  to  her  husband 
at  the  time  of  his  death,  not  only  for  herself  but  also  for 
her  children,  to  the  effect  of  making  the  parish  of  her  birth 
settlement  liable  for  their  maintenance  after  her  death. 
Kemhack  Inspector  of  Poor  v  Kilconquhar  and  Monimail 
Inspectors  of  Poor,   1,  223. 

Children — Derivative  residential  settlement. — Held  that  a  parent 
acquires  a  residential  settlement  not  only  for  himself  but 
also  for  his  children,  who  retain  it  in  their  own  right.  Old 
Machar  Parish  v  Old  Meldrum,  Parish,  2,  73. 

Exemption  from  poor  rates. — Held  that  mere  exemption  from 
payment  of  poor  rates  is  not  equivalemt  to  receiving 
parochial  relief  in  a  question  as  to  the  acquisition  of  a 
settlement.  Houston  Parochial  Board  v  Erskine  Parochial 
Board,   2,   41. 

Minor  becoming  chargeable  during  lifetime  of  father. — In  a 
question  whether  a  pauper's  settlement  should  be  in  the 
parish  of  his  own  birth  or  the  residential  settlement  acquired 
by  him  through  his  father,  held  that  the  father's  residential 
settlement  enured  to  the  pauper,  and  that  the  parish  of 
the  pauper's  birth  was  not  liable.  Bruce  v  Perth  and 
Forfar  Inspectors  of  Poor,    10,   275. 

Pupils. — Where  orphan  pupils  had  lost  their  settlement  derived 
from  their  late  father,  and  liability  was  disputed  between 
the  parish  of  their  own  birth  settlement  and  that  of  their 
mother's,  held  that  the  parish  of  the  mother's  birth  settle- 
ment was  liable  for  the  maintenance  of  the  children. 
Kemhack  Inspector  of  Poor  v  Kilconquhar  and  Monimail 
Inspectors  of  Poor,  1,  223. 

Eesidential  settlement — Loss  by  absence — Im,prisonm,ent. — Held 
that  an  absence  of  six  years  from  a  parish  evacuated  a 
residential  settlement  in  it,  the  pauper  having  been  detained 
elsewhere  undergoing  a  sentence  of  penal  servitude.  Smart 
V  Anderson,  5,  350. 

Residential  settlement — Absence  for  five  months. — Held,  in  a 
question  between  two  parishes,  that  a  deceased  husband 
had  acquired  a  residential  settlement  in  one  of  them  to 
the  effect  of  giving  his  widow  a  settlement  there,  notwith- 
standing his  absence  from  that  parish  for  a  period  of  five 
months.  Kirkcaldy  Parochial  Board  v  Dalkeith  Parochial 
Board,  8,  71. 

Residential  settlement — Medical  relief. — Circumstances  in  which 
it  was  held  that  the  receipt  of  medical  relief  from  a  parish 
did  not  prevent  the  acquisition  of  a  residential  settlement 
in  it.  Glasgow  Barony  Parish  v  Govan  Parish  and 
Kirkoswald  Parish,  1,  145, 
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Residential  settlement — Receipt  of  relief. — Held  that  a  farm 
servant,  married,  with  two  children,  and  nearly  totally 
blind,  but  who  had  9s.  a  week  for  such  work  as  he  and  his 
wife  could  do,  and  a  free  house,  was  not  a  proper  object 
of  parochial  relief,  and  that  the  receipt  of  relief  did  not 
prevent  his  acquisition  of  a  residential  settlement  in  the 
parish  where  he  lived.     Main  v  Kennedy,  1,  192. 

Residential  settlement — Person  of  weak  mind. — A  man  of  weak 
mind,  but  not  a  lunatic  or  idiot,  held  to  have  acquired  a 
residential  settlement  in  a  parish  where  he  had  been 
boarded  at  the  expense  of  his  brothers  and  sister.     Gassels 

V  Scott  and  Somerville,  1,  69. 

Want  of  settlement — Relief  of  imprisoned  vagrant's  child. — 
Where  a  woman  who  had  no  settlement  was  sentenced  to 
imprisonment  and  removed  with  her  child  to  the  county 
town  to  have  the  sentence  carried  out,  and  the  child  was 
refused  admission  to  the  prison,  held  that  the  parish  in 
which  the  imprisonment  was  awarded  was  liable  for  relief 
of  the  child.  Mayhole  Inspector  of  Poor  v  Ayr  Inspector 
of  Poor,  2,  86. 

II.  Relief  and  Removal. 

Able-bodied  woman. — Circumstances  in  which  held  that  an  able- 
bodied  woman  having  two  children  was  entitled  to  parochial 
relief.    Henderson  v  Glenisla  Parochial  Board,  2,  291. 

Advances — Future  aliment. — A  parochial  board  is  not  entitled 
to  sue  the  relatives  of  a  pauper  for  relief  of  a  specific  sum  of 
future  aliment,  payable  quarterly  in  advance  while  the 
pauper  remains  chargeable.    Gillies  v  M'Dougall,  Gl,  27. 

Advances — Mora. — An  inspector  of  poor  having  claimed  repay- 
ment of  advances  made  for  an  imbecile  woman  from  her 
father's  executor,  held  that  the  advances  made  prior  to  the 
father's  death  were  an  executry  debt  which  could  not,  in 
the  circumstances,  be  claimed,  owing  to  mora;  and  that, 
as  regards  the  pauper's  own  share  of  the  succession,  the 
inspector  had  no  higher  rights  than  she  herself  had,  namely, 
a  liferent,  which  he  was  already  drawing.  Barony  Parish 
Inspector  of  Poor  v  Rennie,  2,  160. 

Advances  to  pauper — Repayment  out  of  his  insurance  money. 
— Held  that  advances  made  to  a  pauper  by  a  parochial 
board  for  his  maintenance  were  repayable  out  of  insurance 
policies   effected  on  his   life.        Gardross  Parochial  Board 

V  M'Crimmon,  6,    265. 

Advances — Repetition  out  of  imprestable  claim. — Held  that 
advances  by  a  parish  council  to  a  pauper  whose  husband 
had  been  killed  and  who  afterwards  received  compensation 
for  his  death  were  of  the  nature  of  charitable  donations,  and 
that  the  parish  council  could  not  get  repetition — the  vested 
claim  to  compensation  not  being  available  for  subsistence 
till  adjudicated  on.       Glasgow  Parish  Council  v  Rae,   17, 

llT. 
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Improper  object. — Circumstances  in  whioli  held  that  advances 
by  a  parochial  board,  of  which  repayment  was  sought,  were 
made  to  a  person  who  was  not  a  proper  object  of  relief. 
Glasgow  Barony  Parish  v  Garvie,  2,  58. 

Pauper  lunatic — Wife  of  non^pauper. — Circumstances  in  which 
held  that  the  wife  of  a  labouring  man  placed  in  an  asylum 
was  to  be  regarded  as  a  pauper  lunatic  in  the  sense  of  the 
Act  20  &  21  Vict.  cap.  71,  and  as  such  was  entitled  to  be 
supported  by  the  parish,  although  her  husband  was  not  a 
pauper  under  the  Poor  Law  Act.     Perth  Inspector  of  Poor 

V  Kirmoull  Inspector  of  Poor,  4,  296. 

Removal  of  pauper  lodger — Inadequate  relief — Recompense. — 
The  pursuer,  after  requiring  the  defender  to  remove  a 
pauper,  then  in  the  pursuer's  house  as  a  lodger,  which  it 
was  proved  the  defender  promised  to  do,  sued  for  recom- 
pense for  nursing,  attendance,  and  furnishings  afterwards 
supplied  to  the  pauper.  Held  he  was  entitled  to  recover, 
notwithstanding  his  receipt  of  a  monthly  allowance  made  for 
the  pauper,  which  was  inadequate.  Malvie  v  Mackenzie 
{New  Monhland  Inspector  of  Poor),  Gl,  400. 

Removal  of  a  pauper  to  Ireland — Withdrawal  of  claim  for  relief. 
— Held  that  an  offer  by  a  pauper  to  withdraw  her  claim 
for  relief  and  cease  to  be  chargeable,  made  after  a  petition 
for  removal  has  been  presented,  does  not  justify  the 
Sheriff  in  refusing  to  grajit  a  warrant  of  removal.     Beattie 

Y  A  B,  Gl,  398. 

III.  Administration. 

Parochial  board- — Powers — Arbitration.- — A  parochial  board  sub- 
mitted to  arbitration  in  1869  the  question  whether  a 
reformatory  school  was  liable  to  poor  rates.  Held  that  the 
arbiter's  decision  in  favour  of  the  school  was  not  a  bar  to 
an  action  for  the  poor  rates  of  a  subsequent  year,  in  respect 
(1)  that  the  submission,  at  least  so  far  as  regards  liability 
for  future  years,  was  ultra  vires  of  the  board;  (2)  that  the 
parties  were  different;  and  (3)  that  by  reason  of  subsequent 
changes  in  the  law  the  question  in  the  action  was  different 
from  that  submitted.  Motion  v  M'Intosh  and  Others, 
G2,  329. 

Parochial  board  —  Title  to  sue  —  Damages.  —  Although  the 
summary  warrant  for  recovery  of  assessments  under  the 
Poor  Law  Act,  1845,  is  obtained  at  the  instance  of  the 
collector  of  poor  rates,  and  a  suspension  of  it  must  be 
directed  against  him,  all  actions  against  the  parochial  board, 
including  actions  of  damages  against  a  parochial  board  for 
illegal  diligence  under  such  a  summary  warrant,  are  properly 
directed  against  the  inspector  of  poor,  in  terms  of  sec.  57 
of  the  Act.    Macfarlane  and  Another  v  Beattie,  G2,  398. 

Wrongous  poinding  for  rates — Tender  of  amends.— In  an  action 
of  damages  against  a  collector  of  poor  rates  for  alleged 
illegal  proceedings  for  the  recovery  of  poor  ratee,  held 
(irrespective  of  the  question  whether  payment  of  the  rates 


DIGEST  OF  CASES.  341 

Poor :  Administration— coji^iriMed 

had  been  made),  that  the  defender  having,  before  the  action 
was  raised,  tendered  to  the  pursuer  a  sum  which  was 
sufficient  amends  for  the  wrong  alleged,  the  pursuer  was 
precluded  by  the  Poor  Law  Act  of  1845,  sec.  86,  from 
recovering  damages.     Brown  v  Grotier,  7,  41. 

Poop  Rates.     See  Assessment,  Bankeuptcy,  Lease,  Poor. 

Port.     See  Harbour,  Eeparation  II.,  Ship  II. 

Possession.  See  Bankruptcy  III.,  VI.,  Bastard  V.,  Hiring  II., 
Interdict,  Lease  III.,  VIII.,  Property,  Right  in  Security, 
Road  III.,  Sale  II.,  Sheriff  IV.,  Shore,  Title  to  Sue. 

Post  Office.     See  Crime. 

Praepositura.     See  Agency  II.,  Husband  and  Wipe  I.,  Ship  V. 

Preeogrnition.     See  Expenses  II. 

PFeference.  See  Arrestment  I.,  II.,  Assessment  IV.,  Assignation, 
Bankruptcy  III.,  Lease  V.,  Railway  II. 

PpeSCPiption.  See  also  Arrestment  II.,  Bill  of  Exchange  IV., 
Cautionrt,  Property,  Public  Health  III.,  Reparation  VI., 
Retention,  Valuation  op  Lands,  Workmen's  Compensation  Act. 

I.  Triennial,  page  341 

II.  Quinquennial,  „     343 

III.  Septennial,  „      343 

IV.  Forum  and  Proeedupe,  „      343 

L  Triennial. 

Aliment  included  in  account  current. — A  son,  who  had  acted  as 
factor  on  his  mother's  heritable  estate  and  retained  the 
rents  in  part  payment  of  his  disbursements  on  her  behalf, 
sued  her  executors  for  a  large  balance  due  on  his  intro- 
missions. One  of  the  executors  defended,  on  the  ground 
that  the  pursuer  had,  year  by  year  for  thirteen  years, 
made  a  charge  for  aliment  of  his  mother  in  his  accounts, 
and  as  no  settlement  had  ever  taken  place  between  him 
and  her,  the  charges  for  aliment  were  struck  at  by  the 
triennial  prescription.  Held  that  the  true  nature  of  the 
account  was  an  account  current,  and  that  prescription  did 
not  apply  to  the  alimentary  items.  Johnston  v  Johnston's 
Executors,  9,  275. 

Continuous  account — Interruption. — Held  that  an  account  for 
mason  work  extending  from  .3rd  March,  1851,  to  24th 
March,  1862,  with  a  blank  from  20th  January  to  20th 
December,  1858,  was  not  continuous,  in  respect  that  work 
done  during  these  eleven  months  had  been  paid  and  dis- 
charged on  separate  accounts ;  and  prescription  held  to  apply 
to  the  portion  of  the  account  sued  for  preceding  20th 
January,  1858.     Eussell's  Executors  v  Allan,  Gl,  566. 

Continuity  of  account. — Held  (disregarding  BusselTs  Executors 
V  Allan,  1  Guthrie's  Sel.  Sh.  Ct.  Ca.,  566),  that  where  there 
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is  not  an  interval  of  three  years  between  the  dates  of  any 
two  items  in  an  account  sued  for,  the  fact  that  several  items 
have  been  paid  and  not  included  in  the  account  is  not 
sufficient  to  break  the  continuity  of  the  account,  in  a 
question  of  the  triennial  prescription.  Mitchell  v  SPronach, 
7,  211. 

Date  of  writ  proving  prescribed  debt. — Held  that  a  writ  tendered 
in  proof  of  a  debt  which  has  undergone  the  triennial  pre- 
scription must  be  dated  later  than  the  expiry  of  the  tri- 
ennium.     Macleish  v  Lyburn,  16,  173. 

Elision  hy  claiming  in  cessio. — Held  that  prescription  of  an 
account  was  barred  by  a  claim  having  been  lodged  by  the 
creditors  for  it  in  a  cessio  process.  Sinclair  <&  Co.  v 
M'Anish,   13,  54. 

Farm  management  services. — Held  that  prescription  on  a  claim 
for  services  rendered  by  a  farmer  in  the  management  of  a 
farm  for  a  neighbour's  widow  did  not  run  de  momento  in 
momentum,,  but  from  the  termination  of  the  work  done. 
Smith  V  Ramsay,  12,  243. 

Law  agents'  business  account- — Proof. — A  claim  upon  account 
current  being  trea,ted  as  a  loan  of  money,  and  a  claim  for 
professional  charges  being  subject  to  the  triennial  prescrip- 
tion, were  remitted  to  proof  by  writ  or  oath  of  tbe  defender. 
Circumstances  where,  in  absence  of  writ,  oatb  held  negative 
of  reference.    Smith  &  Bennet  v  M'Hardy,  1,  186. 

Lawyer's  business  account  and  cash  advances. — Held  that  all 
items  in  a  law  agent's  account  under  the  head  of  business 
fall  under  the  triennial  prescription,  but  tbat  cash  advances 
made  by  a  law  agent  during  professional  services  are 
capable  of  proof  as  though  the  triennial  prescription  did 
not  apply.     Whitson  v  Rose,  2,  289. 

Merchants'  accounts  and  other  the  like  debts. — Held  that  the 
triennial  prescription  did  not  apply  to  a  claim  for  the  price 
of  the  whole  furniture  and  other  effects  in  a  lodging-house, 
sold  by  the  keeper  of  it  to  his  successor  in  the  house  and 
business.       Timmons  v  Broadley,  14,  110. 

Proof — Parole  as  to  amount. — In  an  action  for  payment  of  a 
lawyer's  account,  in  which  prescription  was  pled,  a  proof 
allowed,  in  the  first  place,  by  writ  or  oath  to  establish  the 
constitution  and  resting-owing  only,  and  opinion  that  the 
efiect  of  this  proof  and  the  amount  of  the  account  could 
be  afterwards  eipiscated  by  parole  and  taxation.  Alexander 
V  Imperial  Fire  Insurance  Co.,  11,  161. 

Proof  by  writ  or  oath. — Circumstances  in  which  a  prescribed 
debt  held  proved  by  the  defender's  writ.  Andrews  v 
M'Laren,  9,  41. 

Proof  by  writ. — Held  that  the  pursuers  had  proved  the  consti- 
tution of  the  debt  by  the  writ  of  the  defender,  and  that  as 
the  defender's  deposition  did  not  amount  to  more  than  "  non 
memmi,"  it  could  not  be  held  to  be  negative  of  resting- 
owing.       Brydon  d;  Sons  v  Hill,  11,  237. 
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Beference  to  oath — Partnership. — Terms  of  deposition  by  one 
of  two  partners  on  a  reference  to  oath,  under  which,  it  was 
held  that  the  resting-owing  of  a  claim  against  the  partnership 
was  not  proved.     Smith  v  Johnstone  &  Co.,  Gl,  562. 

Beference  to  oath. — Circumstances  in  which  held  that  a  debtor's 
oath  on  a  prescribed  account  was  affirmative  of  the  refer- 
ence.      Bamsay  v  Smith,  12,  196. 

Wholesale  dealings. — An  account  for  goods  sold  by  one  wholesale 
dealer  to  another  is  subject  to  the  triennial  prescription. 
Athya  &  Co.  v  Milne  &  Co.,  Gl,  564. 

Written  contract — Admissions  in  pleadings. — A,  railway  con- 
tractors, and  L,  brickmakers,  contracted,  by  written 
correspondence,  for  the  sale  to  the  former,  at  a  specified 
price,  of  a  cargo  of  bricks,  to  be  delivered  at  C.  In  an 
action  for  the  price  the  defenders  pleaded  prescription. 
Held  (1)  (rev.  Sheriff-Substitute)  that  the  plea  of  prescription 
was  not  elided  by  admissions  of  the  subsistence  of  the  debt 
in  the  defenders'  pleas,  but  (2)  that  it  should  be  repelled 
because  the  debt  was  founded  on  written  obligations 
expressed  in  the  correspondence.  Larhert  Silica  Fireclay 
Go.  V  Adams,  4,   141. 

II.  Quinquennial. 

Deposit. — Held  that  the  quinquennial  limitation  introduced  by 
the  Act  1669,  cap.  9,  does  not  apply  to  contracts  of  deposit. 
Brovm  v  Gardiner,  6,   147. 

Writ  of  agent. — Circumstances  under  which  the  quinquennial 
limitation  was  held  to  apply,  and  not  the  triennial  limitation, 
and  an  agent's  letters  held  to  be  equivalent  to  the  writ  of 
his  client.     Barrie  v  Byer,  5,  255. 

III.  Septennial. 

Cautioner  for  rent. — Held  that  a  cautionary  obligation  in  the 
body  of  a  sixteen-year  lease  for  due  payment  of  the  first 
five  years'  rent,  and  a  minute  by  the  cautioner  indorsed  on 
the  lease  granting  a  cautionary  obligation  for  the  sixth 
year's  rent,  but  not  expressly  an  extension  of  the  earlier  one, 
were  separate  cautionary  obligations,  and  that  each  fell  upon 
the  expiry  of  seven  years  from  its  date,  and  not  from  the 
date  of  a  rent  payment  becoming  due.  Brown  v  Waddell, 
19,  298. 

IV.  Fopum  and  Procedure. 

Contract  made  abroad. — Held  (following  Don  v  Lippmann,  2  S. 
&  M.  682)  that  the  plea  of  prescription  is  to  be  judged  by 
the  law  of  the  country  where  the  action  is  brought,  and  not 
by  that  of  the  country  where  the  contract  was  made. 
Burman  <b  Greenwood  v  Greig,  5,  44. 

Limitation  of  action — Summary  procedure — Winter  herding. — 
The  limitation  of  action  for  penalties  in  sec.  24  of  the 
Summary  Procedure  Act,  1864,  applies  to  the  penalties 
imposed  by  the  Winter  Herding  Act,  1686,  cap.  11.  Grewer 
V  WrigU,  G2,  412. 
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Preseription :  Forum  and  Procedure— coTrfirewcd. 

Public  health — Limitation  of  period  for  suing  local  authority. — 
Held  that  an  action  for  damages  against  a  local  authority 
under  the  Public  Health  Act,  1867,  for  an  omission  of  their 
duty  must,  in  terms  of  the  118th  section,  be  brought  within 
two  months  after  the  cause  of  action  has  arisen.  M'Blaine 
V  Helensburgh  Police  Commissioners,   7,   289. 

Ppesumption.    See  also  Aliment  II.,  Donation,  Lease  IV.,  Repetition. 

Presumption  of  life — Mother  and  family  absentees. — In  a  case 
where  a  mother  and  four  young  children  had  left  Scotland 
and  had  not  been  heard  of  for  more  than  fourteen  years, 
held  (1)  that  the  Presumption  of  Life  "Limitation  Act,  1881, 
did  not  apply  to  such  a  case,  to  the  effect  of  raising  a 
presumption  that  they  all  died  at  one  time;  and  (2)  that 
the  statute  did  not  in  its  terms  apply  to  such  a  case,  because 
the  children  were  not  at  the  time  of  leaving  possessed  of 
estate,  nor  did  they  afterwards  become  entitled  to  it. 
Fenner,  Petitioner,  2,  104. 

Presumption  of  life. — Held  that  if  it  was  proved  that  a  child, 
was  born,  it  was  to  be  presumed  in  the  absence  of  evidence 
to  the  contrary  that  it  was  still  alive.  MacKinnon  v 
MacKinnon,  20,   296. 

Principal  and  Agfent.  See  Agency,  Careiage  I.,  II.,  III.  (6),  Law 
Agency,  Prescription  II.,  Wager. 

Private  Prosecutor.    See  Title  to  Sue. 

Privilege.     See  Assessment,  Bankruptcy  III.,  Lease  V.  (6),  Slander. 

Probate.     See  Sheriff  L,  Writ. 

Process.  See  also  Bankruptcy,  Crime,  Debts  Recovery  Act, 
Evidence,  Exeuutry,  Expenses,  Game,  Imprisonment,  Juris- 
diction, !Multiplepoinding,  Nuisance,  Poor  IV.,  Res  Judicata, 
Right  in  Security,  Small  Debt  Acts,  Title  to  Sue,  Workmen's 
Compensation  Act. 

I.  Citation,  page  344 

II.  Form  of  Action,  ■  „      346 

III.  Reponing,  „      347 

IV.  Caution,  Consignation,  Mandatary,  Poor  Roll,  ,,      34S 
V.  Production,  Inspection,  „      350 

VI.  Pleading,    Amendment,  Sisting    Party,    Res 

Noviter,  ■  „      352 

VII.  Remit,  Proof,  „     357 

VIII.  Appeal,  -  ,,360 

IX.  Abandonment,  „  363 

X.  Decree,  Extract,  „  364 

I.  Citation. 

Bdictal  citation  of  party  gone  permanently  abroad. — Held  that 
a  citation  was  good  which  had  been  served  on  a  defender 
edictally  thirty-nine  days  after  he,  having  giving  up  his 
residence,  had  left  this  country  for  England  with  the  de- 
clared intention  of  permanently  residing  there.  Morrison, 
Dick,  dk  M'Culloch  v  Turner,  dec,  14,  109. 
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Process :  Citsition— continued. 

Foreign  limited  company. — Question,  whether  sec.  39  of  the  Com- 
panies Act,  1862,  which  says  a  limited  company  "may"  be 
cited  at  its  registered  of&ce,  is  imperative  or  permissive. 
Pearson  v  MaximrWeston  Electric  Co.,  Ltd.,  5,  3. 

Insufficient  specification  of  inducise. — Where  a  petition  was 
served  by  post  and  the  defender  was  not  cited  to  a  fixed 
diet  but  to  appear  within  a  certain  period,  held  that  the 
citation,  which  did  not  specify  that  the  inducice  were  to 
be  reckoned  from  twenty-four  hours  after  the  date  of 
posting,  was  not  in  conformity  with  sec.  4  (1)  and  (2)  of 
the  Citation  Amendment  Act,  1882,  and  was  insufficient, 
and  that  a  defender  was  not  barred  by  appearance  from 
objecting  thereto.     Sinclair  v  Glass,  7,  179. 

Law  agent  citing  in  his  own  cause. — Held  that  an  enrolled  law 
agent  cannot  himself  serve  a  summons  at  his  own  instance. 
M'Dowall  V  Smith,  13,  13. 

Law  agent  citing  in  his  own  cause — Appearing  defender's  right 
to  object. — Held,  in  terms  of  the  Sheriff  Courts  Act  of  1876, 
sec.  12  (2),  that  where  a  defender  entered  appearance  to 
defend  an  action,  he  was  barred  from  pleading  any  objection 
to  the  competency  of  the  citation,  although  the  citation  was 
held  bad  in  specie.  Observed  that  when  citation  by  post 
under  the  Citation  Amendment  Act  of  1882  is  made  by  a 
law  agent  who  is  pursuer,  it  will  be  the  duty  of  the  Court  to 
refuse  to  grant  a  decree  in  absence.  M'Dmoall,  dec.  v 
Yance,  17,  100. 

Law  agent  citing  in  his  own  cause  —  Appearance  of 
defender. — Held  that  an  enrolled  law  agent  personally  inter- 
ested in  an  action  cannot  effectually  serve  itj.  but  that  the 
defender  by  appearance  is  barred  from  objecting  to  the 
regularity  of  the  service.       Meldrutn  v  Macgregor,  19,  246. 

Officer  of  Court — Messenger-at-arms. — Held  that  service  of  a 
petition  to  a  Sheriff  by  a  meseenger-at-arms  was  inept. 
Hamilton  v  Bain,  Gl,  406. 

Officer  of  Court — Messenger-at-arms — Appearing  defender's 
right  to  object. — A  petition  in  a  Sheriff  Court  was  served  by 
one  who  was  only  a  messenger-at-arms,  and  the  defender, 
appearing,  objected  to  the  citation.  Held  that,  having 
appeared,  he  was  barred  by  the  Sheriff  Courts  Act  of  1876, 
sec.  12  (2),  from  effectually  objecting  to  his  citation.  Ques- 
tion as  to  the  authority  of  a  messenger-at-arms  to  serve  a 
Sheriff's  writ.       Campbell  v  Duncan,  17,  155. 

Service  hy  law  agent — Endorsation. — Held  that  it  is  competent 
under  the  Citation  Amendment  Act,  1882,  for  a  law  agent 
to  serve  a  summons  by  registered  post  letter  upon  defenders 
whose  domicile  is  in  a  different  county  from  that  in  which 
the  warrant  of  service  is  issued,  and  that  it  is  not  necessary 
that  the  warrant  should  be  endorsed  by  the  Sheriff-clerk 
of  the  other  county  in  terms  of  the  Sheriff  Court  Act,  1838, 
or  that  the  law  agent  should  be  enrolled  in  that  county. 
M'Gregor  v  Brown,  Jun.,  Davies,  &  Tait,  2,  172. 
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Process :  Citation — continued. 

Warrant  signed  by  Sheriff-clerk  of  one  county  to  cite  defender 
in  another — United  sheriffdom. — An  action  was  raised  in 
the  Small  Debt  Court  at  Inverness  against  a  defender  resi- 
dent in  Nairn,  in  the  united  sheriffdom  of  Inverness,  Elgin, 
and  Nairn.  The  warrant  of  citation,  in  terms  of  sec.  3  of 
the  Small  Debt  Act,  was  signed  by  the  SherifE-clerk-depute 
of  Inverness-shire.  Held  that  as  the  Act  for  the  union 
of  counties  under  one  sheriffdom  did  not  extend  the  jurisdic- 
tion of  the  Sheriff-clerks  of  the  various  counties,  there  was 
no  process,  and  the  action  was  accordingly  dismissed.  Mac- 
tavish  &  Go.  v  Cameron,  15,  292. 

II.  Form  of  Action. 

Compensation  for  destruction  of  diseased  meat — Action  against 
local  authority. — Held  that  an  application  to  the  Sheriff  to 
award  compensation  for  meat  destroyed  under  the  Public 
Health  Act,  1897,  must  be  in  the  form  prescribed  by  the 
Sheriff  Courts  Act,  1876.  Sclanders  v  Partick  Commis- 
sioners, 17,  227. 

Compulsory  taking  of  land — Application  for  apportionment 
of  ground  burden. — Question,  whether  a  petition  to  apportion 
a  ground  burden  between  land  taken  and  land  not  taken 
was  an  application  competent  in  the  Summary  Court  of  the 
Sheriff.       Corporation  of  Glasgow  v  Brechin,  &c.,  19,  81. 

Executry — Form  of  petition — Sheriff  Courts  Act  of  1876. — 
Held  that  a  petition  for  the  appointment  of  an  executor 
must  be  framed  in  accordance  with  the  forms  provided  by 
the  Sheriff  Courts  Act  of  1876.  Rose  Ann  Johnston  and 
James  Johnston,  Petitioners,    1,   314. 

Lands  Glauses  Act — Application  for  jury. — Question,  whether  a 
petition  for  nomination  of  a  special  jury  to  assess  compen- 
sation under  the  Lands  Clauses  Act,  1845,  sec.  53,  must  be 
in  the  form  indicated  in  the  Sheriff  Courts  Act  of  1876. 
Houston  Local  Authority  v  M'Phedran,  6,  267. 

Night  poaching — Form  of  complaint — Summary  Jurisdiction 
Acts. — Held  that  a  complaint  charging  a  contravention  of 
the  Night  Poaching  Act,  9  Geo.  IV.  cap.  69,  was  not  com- 
petent in  the  form  provided  by  the  Summary  Jurisdiction 
Acts,  1864  and  1881,  in  respect  that  the  first-mentioned 
Act  provides  special  procedure  for  cases  within  its  scope, 
and  the  form  used  applied  only  where  no  special  procedure 
is  provided.    Complaint  under  Night  Poaching  Act,  1,  146. 

Penalty — Statute — Summary  Procedure  Acts. — In  a  railway 
company's  special  Act  it  was  provided  that  a  penalty  for 
delay  in  the  completion  of  certain  works  might  be  recovered 
from  the  company  "  on  summary  application  "  by  adjoining 
proprietors.  Held  that  the  proper  mode  of  procedure  was 
by  complaint  under  the  Summary  Jurisdiction  Acts,  and 
that  an  ordinary  action  for  the  penalties  was  incompetent. 
Hutchesons'  Trustees  v  Glasgow  City  and  District  Railway 
Co.,  G2,  577. 
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Petition  in  course  of  bankruptcy  proceedings. — Held  that  a 
petition  to  have  a  creditor  ordained  to  assign  a  security  or 
a  claim  over  a  bankrupt  estate  in  terms  of  sec.  62  of  the 
Bankruptcy  Act,  1856,  where  a  dispute  had  arisen,  was  a 
civil  proceeding  which  could  only  be  properly  initiated  by 
petition  in  the  form  provided  by  the  Act  of  1876.  Wood  v 
Hay  &  Co.,  dkc,  19,  352. 

Petition — Single  craving  for  reparation  to  pupil  and  expenses 
of  tutor. — Held  (rev.  Sheriff-Substitute)  that  an  action  of 
damages  by  a  father  for  injury  to  his  pupil  child  may  com- 
petently include  medical  expenses  incurred  by  the  father  as 
an  individual.      Montgomery  v  Elliot  ds  Sons,  16,  66. 

Railway  construction — Injurious  affection  of  property. — Held 
that  an  action  for  damages  against  a  railway  company  for 
loss  through  the  construction  of  their  railway  is  incompetent 
in  the  Small  Debt  or  Ordinary  Court.  M'Gill  v  North 
British  Railway  Co.,  7,  35. 

Removing — Competency  of  action  in  Ordinary  Court. — Held 
that  in  an  action  of  removing  from  subjects  let  for  less 
than  a  year  and  at  a  less  rent  than  £30,  it  is  not  com- 
pulsory to  proceed  under  the  Act  1  &  2  Vict.  cap.  119,  sec.  8, 
and  that  the  action  may  competently  be  raised  in  the 
Ordinary  Court.     Hunter  v  Peebles,  10,  269. 

Restoration  of  stolen  property  recovered  by  police — Petition  of 
fiscal  for  custody. — The  procurator-fiscal  of  Perthshire 
sought  warrant  to  take  possession  of  horses  from  A  (who 
claimed  them  as  his  stolen  property)  in  order  to  return  them 
to  B  and  C,  who  had  purchased  the  horses  from  A's  servant. 
The  horses  had  been  taken  from  B  and  C  by  the  Edinburgh 
and  Glasgow  police  on  A's  information  that  his  servant  had 
stolen  them,  but  the  charge  against  the  servant  had  been 
subsequently  altered  by  Crown  counsel  from  theft  to  em- 
bezzlement. Held  that  the  petition  raised  a  question  of 
civil  right,  and  not  being  in  the  form  appointed  by  the  Sheriff 
Courts  Act,  1876,  was  incompetent.  Doubted  whether  the 
petitioner  had  a  title  to  sue.       Jameson  v  Stewart,  11,  128. 

III.  Reponing. 

Appearance — Protestation  for  not  insisting. — Protestation  held 
justifiable  on  the  first  Court  day  after  expiry  of  the  inducice, 
although  defences  were  not  lodged  nor  was  an  adjournment 
granted.    Robertson  v  Blach  &  Watson,  18,  98. 

Decree  after  appearance — Implem,ent. — Held  that  a  decree  after 
appearance  has  been  entered,  but  without  defences  having 
been  lodged,  is  a  decree  in  absence,  and  that  a  reponing 
petition  under  sec.  115  of  the  Act  of  Sederunt  of  1839  is 
the  proper  form  of  reponing  and  is  not  barred  by  a  pay- 
ment to  account.  M'Eachran,  Fulton,  &  Kerr  v  Terry 
Bros.,  1,  237. 

Decree  by  default — Conditions  of  reponing. — In  a  case  where 
the  absence  of  an  outside  agent  and  his  clients,  the  defenders, 
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Process :  Reponing^ — continued. 

from  a  diet,  resulted  in  a  decree  by  default  by  the  Sheriff- 
Substitute,  and  a  reponing  on  conditions  which  the  de- 
fenders failed  to  implement,  the  Sheriff  repeated  the  decree 
by  default.  Observations  on  the  employment  of  agents 
outside  of  the  jurisdiction  of  the  Sheriff  Court.  Marples  v 
Wilson  &  Co.,   15,  106. 

Defence  that  claim  discharged. — Where  a  workman  sued  for 
damages  for  personal  injury  and  was  met  by  the  defence 
that  he  had  granted  a  discharge,  held  that,  as  the  discharge 
was  not  attested,  he  could  proceed  with  his  claim  on  paying 
back  the  sum  he  received  for  the  di^harge.  Pringle  y 
Watson,  5,  423. 

Discretion  of  Sheriff. — Held  that  the  Sheriff  is  not  bound  to 
repone  a  defender  after  seven  days  from  the  expiry  of  the 
inducice  when  the  explanation  of  his  failure  to  enter 
appearance  is  not  satisfactory.    Moscrip  v  Oliver,  1,  377. 

Recall  of  decree  in  absence. — A  decree  in  absence  granted  inad- 
vertently after  a  notice  of  appearance  had  been  timeously 
lodged  recalled.     Milne  &  Son  v  Smith,  8,  62. 

IV.  Caution,  Consignation,  Mandatary,  Poor  Roll. 

Caution  for  expenses — Action  for  bankrupt! s  personal  earnings. 
— Reld  that  in  an  action  for  personal  earnings  a  bankrupt 
was  not  bound  to  find  caution  for  expenses.  Lighibody  v 
Waddell,  4,  97. 

Caution  for  expenses — Unregistered  friendly  society. — Held  that 
an  unregistered  friendly  society  and  members  of  committee 
authorised  to  sue  on  its  behalf,  against  whom  the  defenders 
alleged  that  they  were  persons  of  insufficient  means,  were 
entitled  to  sue  without  finding  caution  for  expenses. 
Benevolent  Yearly  Association  v  Young  and  Gall,  10,  288. 

Caution  for  expenses — Mandatary — English  liquidator. — Held 
that  where  an  English  liquidator  sists  himself  as  a  pursuer 
he  is  not  bound  to  sist  a  mandatary  or  to  find  caution  for 
costs  under  the  Companies  Act,  1862,  sec.  69.  M'Donald 
Puncture-Proof  Tyre  Co.  v  Matthew,  11,  193. 

Caution  for  expenses  or  consignation — Receipt — Liquid  document 
of  debt — Reduction  ope  exceptionis. — In  answer  to  a  claim 
of  damages  the  defender  pleaded  that  the  claim  had  been 
compromised,  and  produced  a  receipt.  The  pursuer  chal- 
lenged the  validity  of  the  receipt,  and  offered  to  consign 
the  sum  he  had  received,  but  the  defender  neither  asked  for 
consignation  nor  repayment,  but  moved  that  the  pursuer  be 
ordained  to  find  caution  for  expenses.  Held  that  the 
pursuer  ought  not  to  be  required  to  find  caution,  and  doubt 
expressed  whether  the  receipt  was  a  liquid  document  of  debt 
in  the  sense  of  sec.  11  of  the  Sheriff  Court  Act  of  1877. 
Winter  v  Kerr.  12,  77. 

Caution  for  expenses — Pursuer  inmate  of  poorhouse — Poor  roll. 
— Held  (following  Robertson  v  County  Council  of  Mid- 
lothian, 25  R.  569)  that  a  pursuer  designing  himself  "in- 
mate  of   the    poorhouse,    Falkirk,"   must   find  caution    for 
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expenses  before  he  can  proceed,  or  he  must  obtain  permission 
to  sue  in  forma  pauperis.  Mathieson  v  Magistrates  of 
Falkirk,  dkc,  18,  131. 

Caution  for  expenses — Pauper  pursuer. — Where  the  pursuer  of 
an  action  of  damages  was  in  receipt  of  outdoor  parochial 
relief,  held  that  in  the  event  of  her  failing  to  obtain  authority 
within  a  specified  period  to  sue  in  forma  pauperis,  she  must 
find  caution  for  expenses.     Weir  v  Walker,  20,  206. 

Consignation. — Held  that  consignation  of  money  in  Court, 
whether  voluntary  or  under  order,  is  a  conditional  payment 
through  the  medium  of  the  Court,  the  condition  being  the 
success  of  the  other  party.  Little  John  v  Reynolds  &  Co., 
6,  321. 

Mandatary — English  pursuer. — Held  that  the  fact  that  the 
pursuer  of  an  action  in  a  Sheriff  Court  is  a  domiciled  English- 
man is  not  per  se  a  sufficient  reason  for  ordering  him  to  sist 
a  mandatary.     Byers  &  Go.  v  Simpson,  2,  382;  3,  153. 

Mandatary — English  pursuer. — E,  an  English  firm,  sued  M,  a 
Scotch  firm,  in  Scotland.  Held  that  E  did  not  require  a 
mandatary.     Ellershaw  &  Sons  v  Martin  &  Co.,  6,  281. 

Mandatary  —  English  pursuer.  —  Circumstances  in  which  a 
pursuer  resident  in  England  was  ordained  to  sist  a 
mandatary.     Lawso-n  v  Young,  7,  319. 

Mandatary — English  litigant. — Circumstances  in  which  a  motion 
to  have  a  litigant  resident  in  England  ordained  to  sist  a 
mandatary  refused.     Pairweather  v  Roy,  9,  19. 

Mandatary — English  mandatary  for  person  abroad. — A  pursuer 
residing  in  the  Argentine  Republic  having  been  appointed  to 
sist  a  mandatary,  held  that  an  English  mandatary  was 
sufficient.     Goodhall  v  Machill,  8,  40. 

Mandatary — Foreigner  temporarily  resident  in  England. — A 
foreigner  temporarily  resident  in  England,  having  raised  an 
action  of  damages  in  the  Sheriff  Court  for  alleged  slander, 
offered  to  hold  himself  subject  to  the  jurisdiction  of  the 
Court,  and  to  fix  his  domicile  at  his  agent's  office  in  the 
sheriffdom.  Held  that  he  must  sist  a  mandatary  or  find 
caution  for  expenses,  as  he  had  no  domicile  in  the  United 
Kingdom.    Nero  v  Gunn  <&  Cameron,  2,  342. 

Mandatary — Foreign  theatrical  manager. — Held  that,  in  an 
action  for  damages  by  theatrical  managers  who  had  no  fixed 
domicile  in  the  United  Kingdom,  the  pursuers  were  bound 
to  sist  a  mandatary  before  being  allowed  to  proceed. 
Ferguson  &  Mack  v  Filsons,  3,  155. 

Mandatary — Judgements  extension. — Held  that,  where  the  pur- 
suer of  an  action  is  resident  in  England  or  Ireland,  it  is  in 
the  discretion  of  the  Court  whether  a  mandatary  shall  be 
sisted ;  but  that,  in  consequence  of  the  Judgements  Extension 
Act,  1882,  such  a  pursuer,  contrary  to  the  former  practice, 
need  not  sist  a  mandatary  unless  special  cause  for  one  is 
shown  or  perceived  by  the  Court.  Circumstances  in  which 
order  made.     O'Kane  v  O'Kane,   1,  124, 
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Process :  Caution,  Consignation,  Mandatary,  Poor  Ro\l— continued. 
Mandatary — Judgements  extension—Personal  service. — The  con- 
dition of  personal  service  on  defenders  imposed  by  the 
Inferior  Courts  Judgements  Extension  Act,  1882,  does  not 
limit  the  application  of  the  Act  in  regard  to  pursuers;  and 
as  thus  a  defender  on  whom  there  has  been  no  personal 
service  may  enforce  under  the  Act  a  decree  for  expenses 
obtained  against  a  pursuer,  a  motion  to  ordain  a  pursuer 
in  such  a  case  to  sist  a  mandatary  refused.  Carr  &  Sons 
V  M'Lennan,  Blair,  &  Co.,  1,  262. 

Poor  roll — Ineligibility. — Circumstances  in  which  a  party  suing 
in  forma  pauperis  was  struck  off  the  roll.  Ward  v  Glasgow 
Magistrates,  4,  19  and  292. 

Poor  roll — Pupil. — A  pupil  without  means  is  entitled  to  sue  on 
the  poor  roU,  though  her  father,  being  her  tutor  ad  litem, 
has  not  been,  and  cannot  fitly  be,  admitted  to  the  poor  roll. 
Fleming  v  Hamilton  &  Manson,  2,  102. 

Poor  roll — Recipient  of  30s.  a  week  temporarily  out  of  work. — 
Held  that,  in  the  case  of  a  man  usually  earning  30s.  a  week, 
the  mere  fact  of  his  being  temporarily  out  of  employment 
did  not  justify  his  being  put  on  the  poor  roll.  Martin  y 
Ward,  2,  346. 

Poor  roll — Striking  off. — A  labourer  earning  21s.  a  week,  who 
sued  his  employers  in  forma  pauperis,  struck  off  by  the 
Sheriff  in  granting  absolvitor.       Mark  v  Garroway,  2,  150. 

V.  Production,  Inspection. 

Access  to  report  of  evidence  taken  to  lie  in  retentis.- — ^Where  one 
party  had  adduced  evidence  before  a  commissioner  who  had 
been  appointed  on  his  motion  and  at  his  expense,  held  that 
the  other  party  was  not  entitled  before  the  diet  of  proof  to 
insist  on  the  report  being  put  into  process  so  as  to  be 
accessible  to  both  parties.  Pickford  v  Johnstone,  6,  252 ; 
G2,  563. 

Action  for  exhibition  ad  probandum. — Held  that  an  action  for 
exhibition  of  documents  ad  probandum  is  incompetent, 
unless  there  is  depending  in  some  Court  a  substantive 
action  or  claim  to  which  the  other  is  merely  accessory. 
Gilmour  v  M'Olure,    12,  66. 

Grime — Recovery  of  documents  by  accused. — ^A  person  accused 
of  embezzlement  desired  the  production  of  further 
documents  than  those  produced  by  the  prosecutor.  He 
applied  by  petition  to  the  Sheriff,  who  granted  commis- 
sion and  diligence  conform  to  specification  lodged  with  the 
petition.     A  B  r  Hart,  14,  252. 

Diligence  for  recovery  of  documents  passing  between  home  and 
foreign  partners. — Held,  on  a  motion  for  production  of 
documents  before  the  trial,  that  letters,  &c.,  passing  between 
firms  or  their  partners  at  home  and  the  same  firms  or  their 
partners  abroad  could  be  recovered,  all  these  being  in  effect 
parties  to  the  action.     Maxwell  v  Forsyth,  8,  267. 
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Process:  Production,  InsTpeetion— continued. 

Diligence  for  recovery  of  docttments  between  parties  interested 
in  defence.- — A  diligence  for  recovery  of  documents  passing 
between  the  pursuer's  employers  and  the  office  which  insured 
them  against  claims  by  their  workmen  held  incompetent. 
Lindsay  v  Barry,  Ostlere,  &  Shepherd,  18,  \*12. 

Diligence  to  recover  documents — Defenders'  business  boohs  and 
balance  sheets. — In  an  action  for  arrears  of  salary  with 
interest,  diligence  to  recover  the  debtors'  business  books  and 
balance  sheets  to  show  that  the  money  was  employed  by 
them  in  their  business  refused,  on  the  ground  that  it  would 
be  assumed  the  money  was  used  by  them  unless  they  could 
show  that  it  was  put  aside  or  deposited  for  behoof  of  the 
creditor.     Robertson's  Executors  v  Garvie  &  Deas,  10,  274. 

Order  for  inspection  of  machinery  prior  to  action. — A  workman 
having  been  killed  in  his  employers'  service,  his  widow 
applied  for  an  order  on  the  employers  to  allow  skilled 
persons  to  examine  on  her  behalf  the  machinery  which  had 
caused  her  husband's  death,  in  order  to  determine  whether 
she  should  raise  an  action  of  damages.  No  special  circum- 
stances were  alleged.  Held  that  the  application  was 
incompetent.     Irvine  v  William  Dixon,  Ltd.,  6,   192. 

Order  to  produce — Accident  to  workman — View  of  broken  link. — 
A  workman  having  sustained  personal  injuries  in  his 
employers'  service  raised  an  action  for  damages  against 
them.  Prior  to  the  closing  of  the  record  in  the  action,  he 
moved  the  Court  for  an  order  upon  the  defenders  to  produce 
the  broken  link  of  a  chain,  which  he  alleged  had  caused  the 
accident,  for  examination  by  skilled  witnesses  on  his  behalf, 
and  in  order  that  he  might  adjust  his  pleadings.  Held  that 
the  order  could  not  be  granted  in  hoc  statu.  Gallagher  v 
Linlithgow  Oil  Co.,  Ltd.,  8,  13. 

Production  of  documents  after  proof  closed. — Held  that  letters 
in  the  defender's  hands  at  the  date  of  proof  could  not  be 
produced  after  the  proof  had  been  closed,  in  order  to  affect 
the  question  of  expenses.    Holden  <&  Co.  v  Todd,  8,  81. 

Production  of  documents  before  closing  record. — In  an  action  for 
production  of  bcfeks,  &c.,  connected  with  a  business  of  which 
the  pursuer  claimed  to  be  a  partner,  and  for  a  reckoning 
with  its  funds,  the  pursuer,  before  closing  of  the  record, 
in  the  hope  of  being  able  to  state  specific  grounds  of  action, 
moved  for  production  of  the  books,  which  he  alleged  were 
in  the  defender's  possession.  Held  that  he  was  not  entitled 
to  production  at  that  stage.    Somerville  v  Malloch,  9,  22. 

Production  of  report  i/n  defenders'  possession. — Held  that  the 
defenders  were  not  bound  to  produce  in  process  a  report 
made  by  a  party,  who  was  not  an  eye-witness  of  the  accident, 
of  the  investigations  made  by  him  into  the  circumstances 
attending  the  accident.  Cork  Steamship  Co.  v  Caledonian 
Railway  Co.,   10,  86. 

Productions — Interrogatories. — Observations  as  to  relevancy  and 
competency  of  productions  called  for  in  interrogatories  to  be 
sent  abroad.     Lawson  v  Donaldson,  10,  110. 
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Process:  Produetion,  Inspection— comeraaed 

Production — Trade  mark  infringement. — In  an  action  of 
damages  for  infringement  of  trade  marks,  the  defenders 
were  ordered  to  exhibit  in  process  all  orders,  accounts,  &c., 
as  between  them  and  purchasers  from  them,  of  goods  to 
which  the  said  marks  applied;  but  quoad  orders,  &c., 
between  the  defenders  and  sellers  to  them,  only  to  exhibit 
them  to  a  commissioner,  that  process  copies  might  be  made 
out  omitting  the  names  of  the  sellers.  Alexander,  <kc.  v 
Hannan,  Watson,  dc  Co.,  12,  202. 

Recovery  of  documents  after  allowance  of  -proof. — By  virtue  of 
the  Sheriff  Courts  Act,  1876,  sec.  22,  held  that  a  party  was 
entitled,  in  the  discretion  of  the  Sheriff,  to  a  diligence  to 
recover  documents  between  the  time  of  allowing  a  proof 
and  the  diet  fixed  for  the  proof.    Bey  v  Bey,  2,  371. 

VI.  Pleading,  Amendment,  Sisting  Party,  Res  Noviter. 

Amendment — Action  on  hills  of  exchange. — An  action,  brought 
originally  in  the  Debts  Kecovery  Court,  founding  on  bills 
solely,  was  transferred  to  the  Ordinary  Roll.  Meld  that  a 
statement  in  the  condescendence  lodged  in  the  ordinary 
action,  that  the  bills  were  granted  in  respect  of  goods  sold 
and  delivered,  did  not  alter  the  grounds  of  action,  and 
action  dism,issed.  Marshall  &  Sons  v  Gordon  <&  Perhin, 
7,  332. 

Amendm,ent — Claim  for  price  altered  to  claim  for  damages. — 
In  an  action  which  was  brought  on  an  alleged  contract  of 
sale,  denied  by  the  defender,  in  which  it  is  alleged  that  he 
had  failed  to  implement  his  part  of  the  contract,  and  which 
originally  concluded  for  the  price,  £73  lOs.,  held  competent 
to  change  the  nature  and  extent  of  the  pursuer's  remedy 
by  minute  of  restriction  and  adjustment  at  the  closing  of 
the  record,  whereby  he  concluded  for  only  £26  10s.  as 
damages  for  breach  of  the  same  contract.  Stewart  v 
Miller,  20,  149. 

Amendment — Interdict — Bescription  of  subjects. — Seld  that, 
under  the  24:th  section  of  the  Sheriff  Courts  Act,  1876,  a 
minute  of  amendment  for  the  pursuer  containing  a  descrip- 
tion ad  longum  of  his  lands,  in  order  to  particularise  his 
crave  for  an  interdict  against  encroachment  on  them,  wafi 
competent  even  after  the  closing  of  the  record.  Houston 
V  M'Laren,  9,  344. 

Amendment  of  instance — Mistake  in  name  of  pursuei — Expenses. 
- — Held  that  a  mistake  in  the  name  of  a  pursuer,  as  inserted 
in  the  instance  of  a  petition,  may  be  amended  on  payment 
of  a  sum  of  expenses  to  be  fixed  by  the  Court.  Morrison  v 
Bistillers  Co.,  Ltd.,   1,  136;  2,  52. 

Amendment  of  instance — Manager  or  managing  partner. — Held 
that  it  was  not  within  the  scope  of  the  24th  section  of  the 
Sheriff  Courts  Act,  1876,  to  allow  an  amendment  of  the 
designation  of  a  defender  sued  as  "manager,"  by  adding  to 
it  the  words  "  or  managing  partner,"  where  that  involved 
3,  change  of  the  ground  of  action.    Gohe  v  Aston,  7,  331, 
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Process :  Pleading,  Amendment,  Sisting  Party,  Res  lHoviter— continued. 

Amendment  of  instance — Tutor  become, curator. — When  a  fatiher 
raised  action  as  tutor  of  his  pupil  child,  after  the  child  had 
attained  puberty,  held  that  it  -was  incompetent  either  to 
amend  the  instance  under  sec.  24  of  the  Sheriff  Courts  Act, 
1876,  or  to  remedy  the  want  of  title  to  sue  by  sisting  the 
child  as  pursuer  and  the  father  as  curator;  and  the  action 
dismissed.      Birrell  v  Calderhanh  Steel  Co.,  10,  245. 

Amendment  of  instance — Amand. — ^An  amendment  in  the 
Christian  name  of  a  pursuer  allowed  under  sec.  24  of  the 
Sheriff  Courts  Act,  1876,  on  payment  of  an  amand.  Mac- 
Namara  v  Gilchrist,  11,  78. 

Amendment  of  instance — -Factor  and  commissioner. — Held  that 
a  factor  and  commissioner  on  an  estate  cannot  be  sued  in 
that  capacity,  and  that  an  amendment  of  the  instance  to 
the  effect  of  substituting  a  new  constituent  of  the  factor 
in  room  of  one  who  was  dead  was  not  permissible,  and 
action  dismissed.     M'Ara  v  Deedes,   11,  176. 

Amendment  of  prayer  —  Interdict. — Minute  of  amendment 
restricting  the  conclusions  of  a  petition  for  interdict  dis- 
allowed, on  the  ground  that  it  would  raise  a  different  issue 
from  that  originally  raised  in  the  prayer  of  the  petition ; 
and  action  dismissed.     Henderson  v  Boy,  10,  292. 

Amendment  of  prayer — Delivery — Deed  or  extract  thereof. — 
Held,  where  delivery  of  a  principal  deed,  recorded  for  pre- 
servation, had  been  asked,  that  it  was  incompetent  to 
amend  the  prayer  of  the  petition  by  adding  an  alternative 
conclusion  for  delivery  of  an  extract  thereof.  Rennie  v 
Keydens,  Strang,  <Ss  Girvan,  12,  275. 

Amendment  of  record  after  proof — Additional  proof. — Circum- 
stances in  which  a  defender  was  allowed  after  proof  to 
amend  his  answers  on  record,  and  further  proof  was  led. 
Denholm  v  Robertson,  5,   61. 

Amendment  of  record. — Terms  on  which  a  closed  record  opened, 
and  the  defenders  allowed  to  state  a  new  ground  of  defence. 
Lochrane,  &c.  v  Allan,  11,  89. 

Am,endment  of  record — Amand. — Held  that  an  amand  of 
expenses  given  on  account  of  an  amendment  on  the  record 
must  be  paid  before  and  as  a  condition  of  the  case  being 
allowed  to  go  to  proof.  Duffy  v  Glasgow  Corporation, 
12,  120. 

Conjunction — Counter  claim. — Held  not  competent  to  conjoin 
two  actions  when  that  would  give  a  party  the  benefit  of  a 
plea  of  compensation  to  which  he  was  not  otherwise  entitled. 
Lawson  v  Fyffe,  8,  218. 

Counter  claim — Illiquid  claims  under  mutual  contract. — Held 
that  an  illiquid  counter  claim  alleged  to  arise  out  of  a 
contract  which  was  never  fulfilled  as  a  whole,  may  be  set 
off  against  a  claim  for  payment  for  performance  of  the 
contract  so  far  as  completed.  Marshall  v  Hutson  d^  Gorbett, 
8,  79. 
34 
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Process :  Pleading,  Amendment,  Sisting  Party,  Res  Soyitep— continued. 

Counter  claim  beginning    with  entry    of   "  To   balance." — Held 

that  a  counter  claim  commencing  witli  the  entry  "  To  balance 

of  account  "  could  not  be  considered  to  any  extent.     Douglas 

V  Hunter,  10,  18. 

Defective  averment — Opening  up  of  record. — In  an  action  of 
damages  by  a  servant  for  wrongous  dismissal,  the  Sheriff- 
Substitute  allowed  parties  a  proof  and  eventually  sustained 
the  defender's  plea  of  fault  on  the  part  of  the  servant,  but 
the  Sheriff,  on  appeal,  ex  propria  motu  opened  up  the  record 
and  remitted  to  the  Sheriff-Substitute  to  allow  the  defender 
to  make  his  averments  more  specific  as  to  the  points  that 
he  had  held  proved.    Maclennan  v  Cameron,  8,  137. 

Entail  petition — Defences,  whether  competent. — In  a  petition  to 
charge  an  entailed  estate  with  improvement  expenditure, 
held  competent  for  an  objecting  heir,  though  not  cited,  to 
lodge  defences  in  terms  of  the  Sheriff  Courts  Act,  1876. 
Pringle,  Petitioner,  5,  408. 

Ejection  of  sub-tenant — Principal  tenant  not  called. — In  an 
action  of  ejection  against  a  sub-tenant  under  a  lease  which 
excluded  sub-tenants,  held  that  the  principal  tenant  should 
have  been  called  as  a  defender,  at  all  events  for  his  interest, 
and  intimation  ordered  to  him  before  further  procedure. 
M orison  v  Grant,   11,  201. 

Interim  interdict  not  recalled  by  answers  being  lodged. — Held 
(rev.  Sheriff-Substitute)  that  an  interlocutor  granting 
interim  interdict  for  an  indefinite  time  requires  to  be 
recalled,  and  that  the  interim  interdict  does  not  fall  by 
answers  being  lodged.  Hamilton  v  Ailan,  23  D.  589,  and 
Dundee  Gas  Light  Co.  v  Dundee  New  Gas  Light  Co.,  7  D. 
109,  commented  on.     Reid  v  Mitchell,   16,   61. 

Pleading — Competent  and  omitted. — Where  a  tenant,  called  in  a 
poinding  of  the  ground,  appeared  and  defended  and  decree 
was  granted  against  him,  held  that  an  interdict  by  him 
against  execution  of  the  decree,  based  on  a  new  allegation 
that  the  rent  had  already  been  paid  under  a  preferable 
decree,  was  incompetent.  Crawford  &  Co.  v  Scottish  Savings 
Investment  Society,  1,  164. 

Pleading — Known  fact  "  not  admitted." — When  one  litigant  avers 
a  fact  within  the  knowledge  of  the  other — e.g.,  that  an 
I  O  U  founded  on  by  the  pursuer  is  holograph  of  a  defender 
— the  latter  is  not  entitled  to  plead  merely  "  not  admitted," 
leaving  his  opponent  to  resort  to  a  proof,  but  must  explicitly 
admit  or  deny.  A  record  opened  up  and  amendment  of  an 
answer  of  this  kind  ordered.    Swan  v  Craig,  Gl,  51. 

Pleading — Lis  pendens. — A,  having  raised  action  against  M  for 
payment  of  the  balance  of  a  contract  price  for  work,  was  met 
by  the  plea  that  the  contract  had  not  been  implemented,  and 
a  proof  was  allowed.  M  then  presented  a  petition  for  a  remit 
to  a  skilled  person  to  determine  whether  the  work  had  been 
executed,  and,  if  not,  to  report  what  sum  would  be  required 
to  complete  it,  and  for  decree  for  the  sum  so  fixed.  A 
objected  to  the  remit,  referring  to  his  aetion,  but  not  stating 
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Ppoeess :  Pleading,  Amendment,  Sisting  Party,  Res  Noviter— co?i«inMe(i. 

the  plea  of  lis  pendens.  Before  this  petition  could  be  heard 
A's  action  had  been  tried,  and  it  was  found  that  the  contract 
had  not  been  implemented.  A  then  implemented  his  con- 
tract, and  got  decree  for  the  balance  under  deduction  of 
expenses,  to  which  M  was  found  entitled.  The  Sheriff- 
Substitute  then  found  M's  petition  unnecessary,  and  refused 
him  expenses.  The  Sheriff  adhered,  holding  that  the 
question  of  implement  could  have  been  decided  in  A's  action. 
Miller  &  Go.  v  Machay,  6,  338. 

Pleading — Purgation  of  irritancy. — The  pursuer  in  an  action  of 
declarator  of  irritancy  is  not  required  to  answer  by  antici- 
pation in  his  record  the  defender's  case  for  purgation  or  to 
amend  his  record  with  that  view.  Opinion  that  proof  of 
purgation  of  an  irritancy  may  be  taken  summarily  without 
written  pleadings.      Hay  v  Sinclair,  8,  241. 

Pleading — Revisal. — ^When  a  pursuer  failed  to  revise  his  con- 
descendence after  an  order  to  revise,  the  record  was  closed 
on  his  original  paper  and  the  defences ;  and  the  defence 
being  an  admission  of  the  debt  sued  for  and  a  plea  of 
compensation,  the  pursuer  was  held  as  admitting  the  debt  on 
which  compensation  was  pleaded,  and  a  judgement  given 
accordingly.      Logan  v  Henderson  &  Co.,  Gl,  416. 

Pleading- — Vague  averment — "  Or  those  for  whom  they  are 
responsible." — ^A  workman,  suing  his  employers  for  com- 
pensation for  personal  injuries,  alleged  that  the  injuries  were 
due  to  the  fault  of  the  foreman,  or  of  the  defenders,  "  or  of 
those  for  whom  they  are  responsible  " — proof  of  these  latter 
words  disallowed.      Owens  v  Baird  <fc  Stevenson,  2,  98. 

Preliminary  plea. — ^A  plea  of  "  no  jurisdiction  "  must  be  stated 
in  limine,  or  it  will  be  held  as  waived  by  stating  defences 
on  the  merits.      Kirhwood  v  Kirkwood,  6,  43. 

Opening  up  record — Curator  ad  litem  appointed. — Held  that  a 
curator  ad  litem  for  a  married  woman,  appointed  after  the 
closing  of  the  record,  is  entitled  to  have  the  closed  record 
opened  up  if  he  wishes  to  lodge  defences.  Sincladr  v 
M'Goll,    10,    144. 

Record  making  up. — Opinion  that  a  record  cannot  be  made  up 
in  any  action  merely  by  the  lodging  of  statements  and 
answers  by  the  parties,  where  these  are  not  adjusted  and 
the  record  formally  closed  by  the  Court.  The  Paisley  and 
Barrhead  District  Railway  Co.  v  Coats,  &c.,   19,  12. 

Record — Striking  out  irrelevant  matter — Sheriff  Court  Act, 
1853,  16  (b  17  Vict.  cap.  80,  sec.  4 — Statute  Law  Revision 
Act,  1892,  55  (Se  56  Vict.  cap.  19.— Sec.  4  of  the  Sheriff 
Court  Act  of  1853,  which  provides  that  the  Sheriff 
"  shall  strike  out  of  the  record  any  matter  which  he  may 
deem  to  be  either  irrelevant  or  unnecessary,"  was  repealed 
by  the  Statute  Law  Revision  Act  of  1892.  Circumstances 
in  which  held  that  the  Sheriff  had.  no  common  law  power  to 
strike  out  irrelevant  matter,  and  that  he  had  no  longer  such 
power  by  statute.     Miller  v  M'Laggan,  15,  342, 


356  DIGEST  OF  CASES. 

Process :  Pleading,  Amendment,  Sisting  Party,  Res  JXo-viter— continued. 
Reduction — Fraud   or  force  and  fear — Belevancy. — Averments 
which   held   insufficient   to    admit   proof    of    non-execution, 
fraud,  or  force  and  fear  with  reference  to  a  probative  testa- 
ment.      Watson  V  Watson,  7,   342. 

Reduction  hy  exception — Membership  of  company. — Seld  that  a 
defence  of  non-membership  of  a  company  on  the  ground  of 
fraudulent  inducement  to  join  it  was  irrelevant  as  a  defence 
to  an  action  for  calls  on  shares,  the  question  of  membership 
(a)  being  one  of  status  rather  than  of  a  writing  which  might 
be  reduced  under  sec.  11  of  the  Sheriff  Courts  Act,  1877, 
and  (6)  being  reserved  to  the  Court  of  Session  by  sec.  35 
of  the  Companies  Act,  1862.  Santa  Maria  Silver  Mines 
Co.,  Ltd.  V  Muir,  4,  258. 

Res  noviter  veniens  ad  hotitiam. — Circumstances  in  which  a 
condescendence  of  res  noviter  was  held  to  be  irrelevant. 
Bullivant  <&  Co.  v  Davie  <&  Sons,  5,  275. 

Res  noviter — Supplementary  action — Amendment. — A  sued  B 
for  £950  as  the  difference  between  the  price  at  which  B 
agreed  to  supply  goods  and  the  price  at  which  C  undertook 
to  provide  them  after  B  failed  to  implement  his  obligation. 
After  trial,  but  before  judgement  was  given,  C  became  bank- 
rupt, and  A,  alleging  he  could  not  now  get  the  order  executed 
except  at  a  further  cost  of  £250,  proposed  to  lodge  a 
condescendence  of  res  noviter  to  this  effect.  Leave  being 
refused,  he  raised  a  supplementary  action  for  £1200.  Held 
that  the  supplementary  action  was  incompetent,  as  the  new 
claim  was  only  an  amplification  of  the  original  claim  and 
not  based  on  any  independent  ground  of  action.  A  thereon 
craved  leave  to  amend  his  condescendence,  in  terms  of  sec.  24 
of  the  Sheriff  Courts  Act  of  1876,  by  averring  the  further 
loss  without  increasing  his  claim.  Held  that  such  amend- 
ment was  competent,  and  should  be  allowed  on  payment  of 
an  amand  of  £10  10s.  Campbeltown  Shipbuilding  Co.  v 
Alley  &  M'Lellan,  5,  391. 

Restriction  of  cravings — Interdict — Implied  abandonment  of 
action. — In  an  action  for  interdict  the  circumstances  so 
changed  that  the  pursuers  by  minute  restricted  their  cravings 
to  that  for  expenses.  Thereupon  it  was  held  that  the  minute 
was  a  practical  abandonment  of  the  action,  which  was 
dismissed  on  the  ground  that  no  ratio  remained  for  a 
decision  as  to  expenses,  unless  the  cost  of  a  proof  ad  hoc 
were  to  be  incurred.  Largs  Police  Commissioners  v  Story, 
9,   283. 

Sepa/rate  pursuers — Separate  injuries  owing  to  single  wrong — 
Condescendence  not  conform  to  petition. — The  auditors  of 
an  association  commencing  in  March,  1892,  and  an  associa- 
tion commencing  in  September,  1892,  running  concurrently 
for  six  months,  and  under  practically  the  same  management, 
were  sued  by  both  associations,  by  members  of  the  com- 
mittee of  management  of  both,  by  a  committee  authorised 
at  a  general  meeting  to  sue  on  behalf  of  the  associations, 
and  by  certain  members  as  individuals,  for  payment  of 
£250    due    to    each    association    and    individual    members 
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thereof,  or  such  other  sum  as  might  be  due  by  the  late 
treasurer  of  the  associations,  on  the  ground  that  the  moneys 
of  the  associations  were  mingled  and  embezzled  together  by 
the  treasurer,  through  the  fault  of  the  defenders.  The  sums 
embezzled  were  subsequently  ascertained  to  be  £373  ISs.  8d. 
and  £180  17s.  5d.,  and  the  condescendence  was  altered  to 
that  efEect.  Objections  that  the  action  was  incompetent 
and  irrelevant  because  (1)  two  separate  pursuers  were  suing 
two  defenders  for  separate  wrongs,  and  (2)  the  condescend- 
ence did  not  support  the  petition,  repelled.  Benevolent 
Yearly  Association  v  Young  and  Gall,  10,  288. 

Sist  of  new  pursuer. — Crave  by  a  son  of  a  deceased  pursuer  to  be 
sisted  as  a  party  to  an  action  by  her  for  a  statutory  relief 
as  parent  of  another  son  refused,  on  the  ground  that  his 
interest  was  wholly  distinct  from  that  of  his  mother.  Rae 
V  Aberdeen  School  Board,  8,  144:. 

Sisting  party — Executor. — Between  the  date  of  the  judgement  by 
the  Sheriff-Substitute  and  the  hearing  of  the  appeal  the 
defender  died,  and  his  executor  was  allowed  to  be  sisted 
as  a  party  to  the  action  in  terms  of  a  minute  lodged  in 
process.       Stewart,  dsc.  v  Smith,   12,   336. 

Sisting  party  or  supplementary  petition — Omitted  party. — 
Held  that  where  an  action  was  raised  in  which  the  proper 
party  was  not  called,  the  defect  could  not  be  remedied  by 
sisting  that  party,  or  by  raising  a  supplementary  petition. 
Bonn,  (Sec.  v  Mein,  &c.,   15,  270. 

Sisting  parties — Creditors  of  deceased  insolvent. — Held  com- 
petent— where  the  executrix  of  a  deceased  insolvent  failed  to 
defend  an  action  directed  against  her,  as  she  had  no  interest 
— ^to  sist  as  defenders  individual  creditors  whose  dividend 
would  be  affected  by  the  pursuer's  success.  Bruce  v 
Calder,  20,  288. 

Summons — Company — All  parties  not  called. — In  an  action 
against  a  firm  and  one  of  its  partners  for  the  price  of  goods 
supplied,  held  (sustaining  the  plea  of  "  all  parties  not 
called ")  that  the  pursuer  was  bound  to  call  the  other  two 
partners  of  the  firm,  whose  names  and  addresses  were 
known  to  him.     Brown  v  Ramsay,  dec,  17,  152. 

Tender — Acceptance — Whether  tender  in  defences  comptitently 
accepted  hy  letter  of  pursuers'  agents. — Held  that  a  tender 
made  in  the  defences  lodged  in  process  was  competently 
accepted  by  a  letter  of  the  pursuers'  agents,  and  that  no 
minute  of  acceptance  in  process  was  required,  and  no  amend- 
ment or  explanation  of  the  contract  completed  by  such 
acceptance  was  competent  without  consent  of  both  parties 
litigant,  in  the  absence  of  which  consent  decree  was  granted 
for  the  sums  tendered.  Penman  &  Sons  v  Crawford,  20, 
123. 

VII.  Remit,  Proof. 

Petition  for  remit  to  determine  disputed  facts. — Opinion  as  to 
the  competency  of  a  remit  to  a  skilled  person  to  determine 
matter  of  fact  upon  which  the  parties  were  at  controversy, 
without  consent  of  both.     Miller  tfc  Co.  v  MacMy,  6,  338. 
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Proof — Adjournment — Additional  evidence. — ^After  one  party's 
proof  wag  closed,  au  adjournment  to  another  day  was  made. 
At  the  adjourned  diet  the  opposite  party  adduced  three 
medical  witnesses  who  had  not  been  present  at,  or  been 
cited  to,  the  first  diet.  Objection  to  their  evidence  being 
received  sustained.      Wilhie  v  iScott,  9,  97. 

Froof — Commission  to  take  evidence — Effect  of  proof  in  retentis. 
— Held  that  the  depositions  of  witnesses  taken  on  commis- 
sion and  lying  in  retentis  cannot,  without  the  consent  of 
both  parties,  be  put  in  as  evidence  at  the  proof  where  the 
deponents,  though  unable  to  attend  the  proof,  are  still  able 
to  be  examined  on  commission.  Davidson  v  Davidson,  16, 
272. 

Froof — Defender  as  witness  for  pursuer. — Observations  on  the 
practice  of  calling  the  defender  as  a  witness  for  the  pursuer. 
Bobertson  v  Dow,  16,  219. 

Froof — Defender  called  as  pursuer's  first  witness. — Held  that 
the  pursuer  in  an  afliliation  action  had  a  legal  right  to  call 
the  defender  as  her  first  witness,  and  it  was  not  to  be  held 
that,  by  so  doing,  she  was  presenting  the  defender  as  a 
witness  of  credit.       MacKinnon  v  MacKinnon,  20,  296. 

Proof — Delivery  of  goods  sold. — In  au  action  for  the  price  of 
goods  an  averment  that  there  was  an  excess  of  breakages  in 
consequence  of  defective  packing  refused  to  be  admitted  to 
probation  on  appeal,  on  the  ground  that  the  goods  were  not 
examined  at  the  place  of  delivery.  Flenshurger,  <&c.,  Gesell- 
schaft  Y  Bosenberg,  11,  123. 

Proof  by  writ  or  oath — Minute  of  reference. — When  proof  is 
allowed  by  writ  or  oath,  the  oath  must  be  given  under  a 
minute  of  reference  and  not  a»  evidence  in  the  cause.  Muir 
V  Steven,  12,  368. 

Proof — Party  to  lead  in  proof — Time  for  fixing. — After  an 
interlocutor  had  been  pronounced  by  the  Sheriff-Substitute 
and  affirmed  by  the  Sheriff,  allowing  both  parties  a  proof  of 
their  averments,  but  without  mention  of  who  was  to  lead, 
the  pursuer  moved  to  have  the  defender  ordained  to  lead  in 
the  proof.  Held  that  his  motion  came  too  late.  Marquis 
of  Breadalbane  v  M'Nah,  20,  51. 

Proof — Reference  to  oath — Appeal — Preliminary  plea. — The 
defender  having  referred  the  cause  to  the  pursuer's  oath,  and 
the  oath  having  been  found  negative  of  the  reference,  held 
that  he  could  not,  in  an  appeal  to  the  Sheriff,  resort  to  a 
preliminary  plea  against  the  competency  of  the  action  which 
the  Sheriff-Substitute  had  repelled.  Clark  v  Maclauchlans, 
G2,  235. 

Proof — Refusal  of  a  party  to  proceed. — A  pursuer  who  sued  for 
damages  for  wrongous  dismissal  cited  the  defenders  as  wit> 
nessea,  but  they  having  been  unable  from  illness  to  attend, 
she  moved  that  the  diet  of  proof  be  adjourned,  and  the 
defenders  found  liable  in  expenses.  The  Sheriff-Substitute 
directed  the  pursuer  to  proceed  with  her  other  witnesses, 
on   the  footing  that  if,   in  consequence  of   the  subsequent 
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examination  of  the  defenders,  any  of  the  pursuer's  witnesses 
required  to  be  recalled,  the  defenders  would  bear  the 
expense  of  such  recall.  The  pursuer  refused  to  proceed, 
and,  the  defender's  proof  having  been  gone  on  with,  she 
cross-examined  some  of  their  witnesses,  but  did  not  appear 
at  an  adjourned  diet  of  proof  or  at  the  debate.  The  Sheriff- 
Substitute  having  held  flie  defenders'  averments  proved,  the 
Sheriff  recalled  the  whole  procedure  as  inept  and  found 
the  defenders  liable  in  expenses  from  the  date  of  closing 
the  record.     Maclennan  v  Cameron,  8,  137. 

Remit  per  curiam — Ascertainment  of  line  of  high-water  mark. — 
Where  the  ascertainment  of  the  line  of  high-water  mark  of 
ordinary  spring  tides  was  required  to  determine  the  landward 
limit  of  the  foreshore,  and  where  one  of  the  parties  objected 
and  craved  a  proof,  held  that  the  proper  procedure  was 
a  remit  to  a  man  of  skill.      Campbeltown  Shipbuilding  Go. 

V  Robertson,  14,  244. 

Rem.it — Competency  of  probation  after  remit — Functions  of  re- 
porter.— Held  that,  where  a  remit  is  made  to  a  man  of  skill 
on  the  whole  case  without  objection  or  limitation,  it  super- 
sedes all  other  probation  not  already  in  the  process ;  and 
that  a  reporter  ought  to  have  the  whole  process  before  him, 
and  to  hear  parties  where  not  otherwise  directed.     Darling 

V  Butters  Bros.,  17,  272. 

Remit — Fees  of  reporter  and  clerk  under  judicial  rem,it. — 
A  reporter  under  a  judicial  remit  having  refused  to  give 
up  his  report  till  his  charges  were  paid,  the  Sherifl-Substitute 
remitted  to  the  Auditor  to  fix  the  fee,  and  approved  of  his 
report  reducing  the  reporter's  fee  ajid  disallowing  his  clerk's 
account.     Allen  v  Tudhope,  6,  276. 

Remit — Infraction  of  farm  lease. — Circumstances  in  which,  there 
being  no  urgency,  a  petition  for  a  remit  to  inspect  a  farm 
by  way  of  proof  that  stipulations  in  the  lease  had  been 
disregarded  was  refused,  and  a  proof  allowed  instead. 
Newton  v  Glendinning,  3,  39. 

Remit — Petition  for  warrant  to  inspect. — Held  (1)  that  it  was 
too  late,  three  years  after  delivery  of  engines  sold,  to  petition 
for  an  order  to  inspect  them  by  a  skilled  person  to  ascertain 
whether  they  had  material  defects ;  and  (2)  that  no  sufficient 
cause  had  been  shown  for  inspection  by  a  skilled  person  in 
preference  to  ordinary  proof.  Rattray  v  Tod  &  Son,  12, 
54. 

Remit  to  inventory  stock  of  alleged  copartnery  after  dissolution 
— Mora. — Circumstances  in  which  such  a  motion  for  a 
remit  was  refused.     Somermlle  v  Malloch,  9,  22. 

Vieiv  of  locus  after  proof  led. — In  an  action  for  filiation  in  which 
two  witnesses  deponed  to  having  seen  the  only  act  of  connec- 
tion alleged  by  the  pursuer,  without  having  seen  one  another, 
and  the  Sheriff-Substitute  had,  after  the  proof,  viewed  the 
locus,  held  that  such  a  view  was  improper  and  inadmissible. 
Hattie  v  Leitch,  5,  333. 
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Witness  in  foreign  country — Letter  of  request. — Where  a  litigant 
wishes  to  obtain  the  evidence  of  a  witness  in  a  foreign 
country,  a  letter  of  request,  in  terms  of  A.S.,  2iid  February, 
1893,  to  a  foreign  tribunal  to  take  his  evidence  can  only 
be  granted  if  the  Court  is  satisfied  that  it  is  desirable  the 
witness  should  be  exanained  on  oath,  and  that  the  laws 
and  practice  of  the  country  in  which  the  witness  is  resident 
do  not  allow  a  commissioner  to  administer  an  oath  to  him. 
Lawson  v  Donaldson,  10,  110. 

VIII.  Appeal. 

Agricultural  Holdings  Act. — Held  that  an  appeal  from  the 
Sherifi-Substitute  to  the  Sherifi  is  not  competent  in  a  claim 
for  compensation  under  the  Act  of  188;5.  Governors  of 
Gillespie's  Hospital  v  Penman,   1,  292. 

Agricultural  Holdings  Act — Appointment  of  referee.- — Doubted 
whether  appeal  from  the  Sheriff-Substitute  to  the  Sheriff- 
Principal  was  competent  in  a  petition  for  appointment  of  a 
referee  under  the  Act  of  1883.  Gardiner  v  Lord 
Abercrombie,  9,  33. 

Application  to  imprison. — An  appeal  having  been  taken  to  the 
Court  of  Session  against  a  judgement  of  the  SheriS  refusing 
a  petition  to  imprison  under  the  Civil  Imprisonment  Act, 
1882,  for  wiHul  failure  to  pay  an  alimentary  debt,  appeal 
refused  as  incompetent.     Strain  v  Strain,  2,  310. 

Application  to  imprison. — Held  that  an  application  for  warrant 
to  imprison  for  failure  to  pay  an  alimentary  debt  is  quasi- 
criminal,  and  that  there  was  no  appeal  to  the  Sheriff- 
Principal  where  the  warrant  was  refused.  Christie  v 
Lowden,  6,   140. 

Caution  for  violent  profits. — ^An  order  by  the  SherifiE-Substitute 
on  the  defender  in  an  action  of  ejection  to  find  caution 
within  three  days  for  violent  profits,  in  terms  of  the  Act 
of  Sederunt  of  10th  July,  1839,  sec.  34,  is  not  appealable. 
Jack  V  Carmichael,   10,   242. 

Competition  for  trusteeship  in  sequestration.- — Held  that  an 
interlocui;or  of  a  Sherifi-Substitute  determining  a  com- 
petition for  a  trusteeship  in  bankruptcy  is  not  appealable. 
M'Lean's  Sequestration,   3,    129. 

Consent  of  respondent. — Held  that,  after  the  appealing  days  have 
expired,  it  is  incompetent  to  bring  an  interlocutor  before 
the  Sherifi-Principal  for  review,  even  with  the  consent  of  the 
opposite  side.  Millom  and  Askam  Hematite  Go.  v 
Simpson,  14,  206. 

Decerniture  for  expenses — Competency. — Held  tEat  an  interlocu- 
tor of  the  Sherifi-Substitute  approving  of  the  Auditor's 
report  on  the  expenses  of  process  is  not  appealable  even 
where  leave  has  been  granted.  Anderson,  Lawson,  &  Go. 
V  Spence,  15,  71. 

Decerniture  for  expenses — Competency  after  "  final  judgement '' 
—Sheriff  Courts  Act,  1876,  sec.  27  {i).—Held  that  an  appeal, 
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with  leave,  from  the  SherifE-Substitute  to  the  Sheriff-Princi- 
pal is  competent,  even  after  an  interlocutor  disposing  of  the 
merits  and  finding  for  expenses  has  been  pronounced  and 
has  been  affirmed  by  the  Sheriff-Principal.  Paterson  v 
Whitelaw,  15,  256. 

Uecerniture  for  expenses — Competency  after  "  final  judgement " 
— Sheriff  Courts  Act,  1876,  sec.  27  (4). — Held  that  an  appeal, 
with  leave,  to  the  Sheriff-Principal  against  an  interlocutor 
of  the  Sheriff- Substitute  decerning  for  taxed  expenses,  after 
objections  had  been  lodged  to  the  taxation,  was  competent, 
even  after  an  interlocutor  disposing  of  the  merits  and  finding 
for  expenses  had  been  pronounced  and  had  been  affirmed  by 
the  Sheriff-Principal.       Laurenson,  <&c.  v  Gordon,  18,  319. 

Education  Act — Election  of  school  board. — The  14th  section  of 
the  Education  Act,  1872,  provides  that  any  question  or 
dispute  regarding  the  election  of  a  candidate  shall  be 
summarily  determined  by  the  Sheriff  of  the  county,  &c., 
"  and  the  determination  shall  be  final."  Held  that  an  appeal 
from  the  determination  of  the  Sheriff-Substitute  to  the 
Sheriff  is  competent.  Finlay  and  Stewart  v  Gemmell, 
Gl,  412. 

Glasgow  Corporation  Waterworks  Act,  1885 — Imposition  of 
rates. — Persons  aggrieved  by  any  determination  of  the 
Glasgow  Waterworks  Commissioners  in  regard  to  rates  may, 
by  sec.  105  of  the  Act  18  &  19  Vict.  cap.  118,  appeal  to  the 
Sheriff,  and  his  judgement  is  to  be  "  final  and  conclusive, 
and  not  subject  to  review  by  any  Court,  or  in  any  manner 
whatsoever."  The  word  "  Sheriff  "  is  defined  "  the  Sheriff 
of  the  county  of  Lanark  or  any  of  his  substitutes."  An 
appeal  from  a  decision  of  a  Sheriff-Substitute  in  regard  to 
a  claim  for  reduction  of  rates,  in  respect  of  the  respondents' 
failure  to  have  pipes  laid  down  and  the  appellant  properly 
supplied  with  water,  held  to  be  incompetent.  Stobo  v 
Glasgow  Waterworks  Commissioners,  Gl,  409. 

Interlocutor  allowing  proof. — Where  an  interlocutor  allowing 
proof  became  final,  and  a  curator  to  a  party  was  afterwards 
appointed,  it  was  held  competent  for  the  Sheriff-Substitute 
to  repeat  the  interlocutor,  and  for  the  parties  to  appeal 
against  it.     Sinclair  v  M'Coll,   10,  144. 

Interlocutor  fixing  scale  of  expenses. — Held  that  an  interlocutor 
fixing  the  scale  on  which  expenses  are  to  be  taxed  is  not  an 
interlocutor  appealable  under  sec.  27  of  the  Sheriff  Courts 
Act  of  1876.     Shaw  v  Browne,  2,  203. 

Lands  and  Railways  Clauses  Acts — Claim  for  compensation. — 
A  claim  under  the  Railways  and  Lands  Clauses  Acts  for  com- 
pensation for  land  injuriously  affected  to  an  amount  not 
exceeding  £50  is  a  judicial  proceeding,  and  falls  to  be  made 
by  action  in  Court ;  and  appeal  against  an  interlocutor  allow- 
ing proof,  or  disposing  of  preliminary  pleas  of  relevancy  or 
competency,  is  not  excluded.  Hendry's  Trustees  v  West 
Highland  liailway  Co.,  10,  33. 
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Lands  Clauses  Act — Compensation — AppecU  from  "  the  Sheriff." 
— Held  that  an  appeal  from  the  Sheriff-Substitute  to  the 
SherifE-Principal  in  an  action  for  compensation  against  a 
railway  company  was,  under  sec.  22  of  the  Act,  incompetent 
in  so  far  as  it  appeared  to  be  laid  under  the  Act.    Sutherland 

V  Caledonian  Railway  Co.,  10,  90. 

Leave  to  appeal. — Held  that  leave  to  appeal  to  the  SherifE- 
Principal  should  be  given  only  in  order  to  prevent  some 
mischief  or  miscarriage  which  the  Sherifi-Substitute  himself 
is,  by  the  rules  of  procedure,  prevented  from  correcting 
or  averting  at  his  own  hand.     Bell  v  Bray,  3,  146. 

Leave  to  appeal. — Circumstances  in  which  held  (1)  that  an  inter- 
locutor was  not  appealable  without  leave,  and  (2)  that  leave 
to  appeal  not  having  been  obtained  and  the  appeal  noted 
within  the  seven  days  prescribed  by  sec.  28  of  the  SheriS 
Courts  Act,  1876,  the  appeal  was  incompetent.  Smellie  v 
Anstruther,  4,  178. 

Leave  to  appeal — Previous  appealable  interlocutor. — Where  a 
Sheriff-Substitute  grants  leave  to  appeal  against  an  inter- 
locutor such  leave  does  not  allow  review  of  a  previous  inter- 
locutor which  could  have  been  appealed  against  without 
leave.       Winter  v  Kerr,  12,  77. 

Meditatione  fugae  warrant. — Where  a  debtor  had  been  imprisoned 
on  a  warrant  as  in  meditatione  fugce,  held  that  an  appeal 
against  the  warrant  was  incompetent — suspension  and  libera- 
tion being  the  process  in  which  alone  review  could  be  sought 
— appeal  being,  however,  appropriate  if  imprisonment  had 
not  been  allowed  or  had  not  followed.  Douglas  v  Thomson, 
5,   109. 

Multiplepoinding — Order  for  claims. — Held  that  an  interlocutor 
by  the  Sheriff-Substitute  in  an  action  of  multiplepoinding, 
repelling  the  pleas  of  incompetency,  exonerating  and  dis- 
charging the  holder  of  the  fund  in  medio,  and  ordering 
claims,  but  containing  no  decemiture,  was  not  appealable 
under  the  Sheriff  Courts  Act,  1876,  without  the  leave  of  the 
Sheriff-Substitute.     Macduff  v  Macduff,  9,  243. 

Order  to  sist  mandatary. — Held  that  an  order  to  sist  a 
mandatary  is  a  mere  procedure  order  and  not  one  ad  factum 
prcestandum,  and  cannot  competently  be  appealed  against 
without  leave.     Lawson  v  Toung,  7,  319. 

Protestation  for  not  insisting. — A  decree  of  protestation  modify- 
ing the  protestation  money  held  not  appealable.     Bohertson 

V  Black  &  Watson,  18,  98. 

Question  of  expenses  reserved. — In  an  action  of  maills  and  duties, 
held  that  an  appeal  from  the  Sheriff-Substitute  was  incom- 
petent where  the  Sherifi-Substitute  had  disposed  of  the 
matters  in  controversy,  but  reserved  the  question  of 
expenses.       Caledonian  Insurance  Co.  v  Robertson,  9,  58. 

Registration  of  births,  &c. — Election  of  registrar. — The  Registra- 
tion Act,  1854,  sec.  12,  provides  that  disputes  relating  to 
the  voting  for  and  election  of  a  registrar  shall  be  settled 
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summarily  by  the  Sheriff,  on  hearing  verbally  the  parties 
or-  their  agents.  Seld  that  an  appeal  from  the  determina- 
tion of  the  Sheriff-Substitute  is  incompetent.  Milne  v 
Archibald,  Gl,  407. 

Eoad  assessment. — Held  that,  under  sec.  190  of  the  Koads  and 
Bridges  Act,  1878,  providing  for  a  matter  being  decided  "in 
a  summary  manner,"  an  appeal  from  the  Sheriff-Substitute 
to  the  Sheriff-Principal  is  not  competent.  Berwickshire 
Road  Trustees  v  Martin,  1,  387. 

Roads  and  Bridges  Act,  1878 — "Summary  determination." — 
In  an  action  brought  under  the  Roads  and  Bridges  Act,  1878, 
for  summary  determination  of  the  extraordinary  expense 
caused  to  the  road  authorities  by  the  traflfic  of  the  defenders, 
held  that  appeal  was  not  competent  against  the  judgement  of 
the  Sheriff-Substitute  on  the  merits,  and  that  the  fact  that 
written  defences  had  been  lodged,  a  record  made  up,  and  a 
note  taken  of  the  evidence  as  in  an  ordinary  action,  did  not 
make  the  case  appealable.  Clydebank  Police  Comm,issioners 
V  Kennedy  <fc  Son,  12,  342. 

Small  Debt  decree  against  wrong  person  —  Interdict  against 
diligence. — Held  that  after  a  charge  and  poinding  had 
followed  on  a  Small  Debt  decree,  taken  in  absence  against 
the  wrong  person,  it  was  too  late  for  him  to  attempt  to  have 
the  judgement  reviewed  by  raising  an  action  for  interdict 
of  diligence  and  for  damages.  Cruickshank  v  Gow  &  Sons, 
3,  352. 

Summary  proceeding  under  Police  Act. — Held  that  there  is  no 
appeal  from  the  Sheriff-Substitute  to  the  Sheriff-Principal 
in  cases  tried  summarily  under  the  General  Police  Act  of 
1862.      Edgar  v  Pollok,  6,  220. 

Summary  proceeding  under  Police  Act. — Held  that  there  is  no 
appeal  from  the  Sheriff-Substitute  to  the  Sheriff-Principal  in 
cases  tried  summarily  under  the  Burgh  Police  Act  of  1862. 
Sanderson  v  Galashiels  Corporation,  6,  222. 

Warrant  to  carry  back — Order  to  consign. — Held  that  an  appeal 
to  the  Sheriff-Principal  was  competent  against  a  warrant  to 
carry  back  hypothecated  furniture  and  against  an  order  to 
consign  in  Court  the  proceeds  of  furniture  sold — either  being 
a  decree  ad  factwm  prxstandum.  Menzies,  dsc.  v  Templeton, 
12,  323. 

IX.  Abandonment. 

Expenses  where  case  not  called  —  Protestation.  —  Held  that  a 
defender  who  had  entered  appearance  in  an  action,  aban- 
doned first  by  letter  and  thereafter  by  renunciation  in  a  new 
action  before  the  case  was  called  or  enrolled,  was  entitled  to 
protestation  and  expenses.  Roxburgh  v  Commercial  Bank 
of  Scotland,  d-c,   19,  248. 

Falling  of  instance  after  year  and  day — Action  not  called — 
Interim  interdict. — Where  an  interim  interdict  was  granted 
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before  the  expiry  of  the  mducice,  but  the  pursuer  did  not 
thereafter  call  his  action  in  Court,  ?ield  that  the  interim 
interdict  became  inoperative  on  the  elapse  of  a  year  and  a 
day  after  the  expiry  of  the  inducice,  and  that  a  discussion 
that  occurred  on  the  interim  interdict  on  a  motion  by 
the  defender  prior  to  the  expiry  of  the  inducice  was  not 
equivalent  to  the  calling  of  the  cause  by  the  pursuer.  Home- 
Drummond,  <&c.  v  Norman,  19,  16. 

Payment  of  expenses. — When  a  pursuer  abandons  his  action, 
decree  dismissing  it  should  not  be  pronounced  till  evidence 
is  produced  of  full  payment  of  expenses  having  been  made. 
M'Gill  V  M'Gill,  Gl,  414. 

Payment  of  expenses. — Where  a  pursuer  desired  to  abandon  a 
cause,  but  declined  to  pay  the  defender's  taxed  expenses  till 
ordered  to  pay  them  by  the  Court,  absolvitor  pronounced, 
with  expenses — no  decerniture  for  expenses  being  appropriate 
in  abandoning.     Black  v  M'Caig,  3,  217. 

Payment  of  expenses. — Circumstances  in  which,  when  the  pursuer 
had  lodged  a  minute  of  abandonment,  but  had  not  paid 
expenses  as  required  by  the  Act  of  Sederunt  of  1839, 
sec.  61,  the  case  was  enrolled  and  intimation  made  to  the 
pursuer  before  absolvitor  was  pronounced  in  respect  of  her 
not  insisting.      Christie  v  Balfour,   15,  137. 

Summary  warrant  for  assessments. — Where  a  collector  of  police 
rates  had  obtained  a  summary  warrant  for  their  recovery 
against  various  persons  in  default,  held  that  he  was  entitled 
to  abandon  the  warrant  quoad  any  of  them  and  sue  for 
payment  in  common  form.  Govan  Police  Commissioners 
V  Clark,  5,  156. 

X.  Decree,  Extract. 

Decree — Co-defenders — Liability  inter  se. — In  an  action  against 
two  defenders,  one  or  other  of  whom  was  liable,  they  lodged 
a  minute  enabling  the  Court  to  decide  the  question  of 
liability  between  them,  and  the  Court,  having  found  B 
liable  to  the  pursuer  and  A  liable  in  relief  to  B,  decerned 
in  favour  of  the  pursuer  against  A  and  assoilzied  B. 
MacLeish  v  Christie,  1,  180. 

Decree — Double  decerniture. — Circumstances  in  which  held  that 
a  creditor  could  not  hold  at  the  same  time  two  decrees  for  one 
debt.     Scott  V  Scott,  1,  179. 

Decree  after  appearance  —  Shortening  days  of  extract.  —  Held 
that,  when  appearance  has  been  entered  but  no  defence 
lodged,  a  decree  pronounced  at  the  first  calling  is  a  decree  in 
foro  and  not  a  decree  in  absence,  and  that  the  Sheriff  may 
allow  extract  after  such  time  as  he  may  deem  proper.  Wylie 
&  Lochhead,  Ltd.  v  Thomson,  1,  100. 

Decree  after  appearance — Hastening  extract. — Held  that,  when 
a   notice   of  appearance   has   been   entered   but   no   defence 
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lodged,  a  decree  pronounced  at  the  first  calling  is  a  decree 
in  foro  and  not  a  decree  in  absence,  and  that  the  Sheriff 
may  allow  extract  after  such  time  as  he  may  deem  proper. 
Briggs,  Son,  <&  Go.  v  Martini,  9,  64. 

Decree  in  respect  of  no  defences — "  In  absence  "  or  "  by  default " 
— How  soon  may  it  he  pronounced? — Appeal. — A  decree 
in  respect  of  no  defence  granted  against  a  defender  who  had 
entered  appearance  held  to  be  a  decree  by  default  (not  a 
decree  in  absence),  and  so  to  be  appealable  under  sec.  28  of 
the  Sheriff  Courts  Act,  1876.  Observed  that,  after  appear- 
ance is  entered,  decree  in  respect  of  no  defences  ought  not 
to  be  pronounced  until  the  whole  of  the  day  for  lodging 
them  (i.e.,  "  the  first  Court  day  after  the  expiration  of  the 
inducioe  ")  has  expired.  Miller  v  Ghapelside  Chemical  Go  . 
3,  83. 

Extract — Decree  for  expenses. — Held  that,  though  decree  on  the 
merits  of  a  cause  has  been  extracted  before  expenses  have 
been  taxed  and  decerned  for,  the  subsequent  decree  for 
expenses  may  competently  be  extracted  under  sec.  32  of 
the  Sheriff  Courts  Act,  1876,  all  extracts  being  interim 
extracts.      Machintosh  v  Young,  2,  196. 

Extract — Decree  for  expenses  after  decree  on  merits  extracted — 
Sheriff  Gourts  Act,  1876,  sec.  32. — Held  that,  though  decree 
on  the  merits  of  a  cause  has  been  extracted  before  expenses 
have  been  taxed  and  decerned  for,  it  is  competent  subse- 
quently to  approve  of  the  Auditor's  report,  and  to  grant 
decree  for  expenses,  and  for  decree  therefor  to  be  ex- 
tracted.      Morrison,  c&c.  v  Sinclair,   18,  200. 

Extract — Expense  of  extracting. — Held  that  a  successful  party  is 
entitled  to  an  extract  decree  at  the  expense  of  his  opponent, 
and  that  when  tendering  payment  of  the  taxed  expenses  the 
unsuccessful  party  is  not  entitled  to  retain  the  expense  of 
ordering  and  obtaining  extract.  Glasgow  District  Subway 
Go.  V  M'Gallum,  12,  148. 

Interlocutor  granting  interim  interdict. — Held  that  an  inter- 
locutor granting  interim  interdict  for  an  indefinite  time 
requires  to  be  recalled,  and  that  interim  interdict  does  not 
fall  by  answers  being  lodged.     Reid  v  Mitchell,  16,  61. 

Partial  extract — Appeal  thereafter. — Held  that  extract  of  part 
of  a  judgement  did  not  preclude  appeal  against  the 
remainder.      Memies,  &c.  v  Templeton,  12,  323. 

PpocUPatOP-Fiseal.      See  Arbestmbnt  II.,  Expenses  I.,  Title  to  Sue. 

Promissopy  Note.      See  Bill  of  Exchange,  Stamp. 

Proof.  See  Bankruptcy,  Bastard  II.,  Contract  III.,  Crime,  Deposit 
Donation,  Evidence,  Loan,  Prescription,  Process  VII.,  Reten- 
tion, Trust. 
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PPOpePty.  See  also  Assessment,  CmracH,  Common  Property,  Crime, 
Delivbet,  Game,  Nuisance,  Public  Health,  Railway, 
Reparation   II.,    Servitude,   Shore. 
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I.  Right. 

Absolute  right — Compulsory  alienation  of  mortgaged  land — 
Expenses — Beed  of  restriction. — ^A  railway  company,  by 
virtue  of  their  compulsory  powers,  acquired  a  portion  of  a 
landed  estate,  held  in  fee  simple,  the  whole  of  which  was 
subject  to  certain  heritable  securities.  The  owner,  without 
paying  any  part  of  the  sums  contained  in  the  securities, 
obtained  from  the  holders  thereof  a  deed  of  restriction  freeing 
the  portion  acquired  by  the  company,  and  delivered  the  deed 
to  the  company  along  with  the  disposition  in  their  favour. 
Held  that  the  company  were  liable  for  the  expense  of  the 
deed  of  restriction  under  the  81st  section  of  the  Lands 
Clauses  Consolidation  Act,  1845.  Richardson  v  Paisley  and 
Barrhead  District  Railway  Co.,  17,  216. 

Compensation  for  compulsory  purchase — Lands  Glauses  Act- 
Question  of  title. — Held  that  the  Sheriff,  as  arbiter  under 
sec.  21  of  the  Lands  Clauses  Act,  1845,  cannot  decide  the 
question  of  title,  but  only  the  question  of  compensation. 
Tayport  Police  Comm-issioners  v  Robertson,  &c.,  12,  52. 

Compensation  for  damage  by  exercise  of  compulsory  powers — 
Expenses  of  appointing  arbiter. — Opinion  that  the  expenses 
of  having  an  arbiter  nominated  by  the  Sheriff  in  terms  of  an 
Act  directing  the  settling  of  compensation  for  injury  done 
to  lands  in  the  exercise  of  statutory  powers,  to  be  effected  by 
an  arbiter  appointed  in  a  certain  event  by  the  Sheriff,  were 
expenses  of  the  arbitration  and  incident  thereto  within  the 
meaning  of  sec.  32  of  the  Lands  Clauses  Act,  1845,  incorpo- 
rated in  the  special  Act,  and  fell  to  be  adjudicated  on  by 
the  arbiter,  and  not  by  the  Sheriff.  M'Nicol  v  Corporation 
of  Glasgow,   19,  323. 

Compensation  for  damage  under  compulsory  powers — Limited 
time  for  claim — Personal  bar  of  undertaker — Appointment 
of  arbiter — Glasgow  Corporation  Sewage  Act,  1896. — Cir- 
cumstances in  which  held,  in  a  petition  for  appointment  of 
an  arbiter  to  fix  compensation,  that  the  claimant  could  insist 
on  his  claim,  although  it  had  not  been  made  within  the 
statutory  period  of  six  months,  the  undertakers  having 
invited  him  to  delay  lodging  it.  M'Bowall  v  Corporation 
of  Glasgow,  19,  286. 

Com,pulsory  purchase — Widening  of  city  street — Apportionment 
of  ground  annual  under  Lands  Clauses  Act,  1845,  sec.  109. 
— Held  that,  where  a  city  corporation  took  land  compulsorily 
to  widen  a  street,  a  ground  annual  charged  upon  the  whole 
subjects,  of  which  part  was  taken  into  the  street,  fell  to  be 
allocated  proportionately  according  to  the  areas  of  ground 
taken  and  left,  and  not  according  to  the  values  of  these  areas. 
Corporation  of  Glasgow  v  Brechin,  &e.,  19,  8~1. 
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Exclusive  use — Mutual  gable — Encroaching  facings  on  gable — 
Bight  to  require  restoration. — In  the  rebuilding  of  a  house 
a  proprietor  refaced  a  mutual  gable  at  the  end  next  the 
street  and  inserted  "  corners  "  and  "  facings  "  in  the  whole 
breadth  of  the  gable  face,  like  the  new  front  wall  of  his  own 
house,  but  unlike  that  of  his  neighbour,  to  whom  half  of  the 
gable  belonged.  Held  that  this  was  an  illegal  encroachment 
so  far  as  on  the  neighbour's  side  of  the  centre  line  of  the 
gable,  and  removal  ordered.  M'Ainsh  v  M'Laren,  <Ssc.,  17, 
172. 

In  moveables — Ovmership  of  tables  of  weights  and  measures  made 
by  clerk  in  merchants'  office. — Circumstances  in  which  it  was 
held  that  the  ownership  of  a  manuscript  book  of  weights  and 
measures,  compiled  by  C,  who  was  a  clerk  in  H.  &  Co.'s 
employment,  was  in  H.  &  Co.  Colquhoxm  v  Currie,  &c., 
16,  370. 

In  moveables — Occupation. — One  who  found  a  bank  note  in  the 
premises  of  a  shopkeeper  held  to  be  entitled  to  keep  posses- 
sion of  it  as  against  him  and  every  one  except  the  true 
owner.      Hogg  v  Armstrong  and  Mowat,  Gl,  438. 

In  moveailes — Salmon  seized  for  prosecution  of  catchers. — Held 
that,  where  a  prosecution  for  illegal  possession  of  salmon 
failed,  the  fishery  officers  were  not  entitled  to  retain  the  fish 
seized  by  them  under  the  Sheriff's  warrant.  S outer  v  Bon 
Fishery  Board,   I,  358. 

In  moveables — Suspicious  pledge. — In  a  competition  for  a  ring 
reported  by  a  pawnbroker  to  the  police  as  a  suspicious  pawn, 
the  pawner  having  failed  to  claim  it,  the  pawnbroker  was 
preferred  to  the  police  treasurer.  Bewar  v  Thomson,  G2, 
323. 

In  moveahles — Theft  and  breach  of  trust — Vitium  reale. — A 
watchmaker  falsely  represented  to  a  dealer  that  he  wanted  a 
selection  of  watches  and  guard  chains  to  show  to  third 
parties  for  choice  and  purchase.  He  selected  several  gold 
watches  and  guard  chains,  and  obtained  possession ;  next 
day  he  sold  the  whole  of  them  to  a  pawnbroker,  and 
absconded.  The  watches  and  chains  having  come  into  the 
hands  of  the  procurator-fiscal,  from  whom  they  were  claimed 
by  the  dealer  and  the  pawnbroker,  he  raised  an  action  of 
multiplepoinding  to  have  it  found  to  whom  they  truly 
belonged.  Held  that  the  act  of  the  watchmaker  was  a 
theft,  so  that  the  dealer  had  a  right  to  reclaim  them 
from  the  pawnbroker.  Hart  and  Gemmell  v  Panton  ds 
Co.,  Gl,  439. 

Pertinent — Prescription — Alteration  of  boundaries  of  two  feus 
while  possessed  by  one  owner. — Held  that  prescriptive  acquisi- 
tion of  ground  as  pertinent  to  other  ground  is  excluded  while 
both  are  held  by  one  owner  and  the  titles  remain  unchanged 
in  their  description.       Bavidson  v  Bavidson,  FG,  272. 

Pertinent  of  liferented  subject — Implied  grant  of  necessary. — 
A,  by  his  trust  disposition  and  settlement,  conveyed  his 
whole  estate  to  trustees,  and  directed  them  to  give  his  wife 
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during  her  lifetime  "  the  free  use  and  enjoyment  of  the  lower 
flat "  of  a  tenement  of  three  storeys  belonging  to  him.  B, 
a  purchaser  from  the  trustees  of  the  tenement  under  burden 
of  the  said  liferent  right,  claimed  exclusive  right  to  a  water- 
closet  situated  on  the  landing  of  the  middle  flat  of  the  tene- 
ment. A  defence  that  the  water-closet  had  been  in  use  for 
the  benefit  of  the  whole  tenement  during  A?s  lifetime,  and 
that  the  use  of  it  was  necessary  to  the  reasonable  enjoyment 
of  the  liferent  granted  by  him  held  established,  and  therefore 
held  that  the  right  of  using  it  was  given  by  implied  grant 
as  a  pertinent  of  the  liferent.       H alley  v  Lauder,  13,  289 

Warrandice — Eviction. — A  held  a  discharge  by  B  of  a  feuing 
restriction,  and  the  discharge  contained  a  clause  of  absolute 
warrandice.  Neighbouring  feuars  having  an  interest  in 
the  restriction  sued  A  and  B  for  damages  for  infringement 
of  it.  A  made  a  defence  to  the  action,  but  afterwards 
abandoned  it ;  and  B,  who  also  defended,  got  absolvitor  on 
making  a  payment.  A  then  sued  B  on  the  warrandice 
clause  for  the  expenses  of  his  defence.  Held  that,  as  there 
was  no  eviction,  and  the  expenses  were  those  of  an  aban- 
doned defence,  the  pursuer  had  no  claim.  Reid  and  Others 
V  Bohertson  and  Others,  G2,  593. 

II.  Conditions  and  Restrictions. 

Building  condition — Obligation  to  causeway — Jus  qusesitum 
tertio. — Held  that  a  declaration  in  the  titles,  flowing  from 
a  common  author,  of  the  pursuer  and  three  of  four  defenders, 
that  a  lane  of  which  they  owned  the  solum  should  be  formed 
and  causewayed,  being  for  the  common  benefit, of  the  pro- 
prietors along  the  lane,  could  be  enforced  by  the  pursuer 
as  a  jus  qucesitum  tertio.      Mitchell  v  Brown,  5,  9. 

Building  conditions — Signed  plan — Fence. — A  feuar  was  bound 
by  feu  contract  "  to  erect  and  complete  buildings  . 
and  to  rebuild,  if  and  when  necessary,  self-contained 
lodgings  or  villas  according  to  plans  which  shall  have  been 
approved  of  by  the  first  party  (the  superior),  and  copies  of 
which  plans  are  docqueted  and  subscribed  by  the  parties 
as  relative  hereto,  and  deposited  with  the  first  party."  It 
was  also  provided  that  the  ground  feued  should  be  inclosed 
along  the  line  of  Kirklee  Road  by  a  polished  stone  coping 
not  more  than  three  feet  in  height,  with  a  neat  iron  railing 
inserted  into  said  coping,  the  whole  not  exceeding  seven 
feet  in  height ;  and  that  "  no  buildings,  walls,  or  erections 
shall  be  built  or  erected  on  said  ground  nearer  than  fifty 
feet  to  the  line  of  the  south-east  side  of  the  said  Kirklee 
Road,  except  parapet  walls  and  iron  railings  of  the  descrip- 
tion after  mentioned,"  (fee.  Held  (1)  that  a  wooden  screen 
placed  for  shelter  alongside  the  railing  upon  the  parapet 
wall,  and  of  equal  height  with  the  railing,  was  not  an  erection 
prohibited  by  the  last  quoted  clause  ;  and  (2)  that  as  no 
plan  had  been  signed  and  docqueted  as  proposed  by  the 
contract,  a  projected  addition  at  the  gable  could  not  be 
prevented  by  the  superior,  either  by  proving  that  the  plans 


DIGEST   OF  CASES.  369 

Property:  Conditions  and  Restrictions— co»«m«ed. 

of  the  original  building  liad  been  shown  and  approved  by 
him,  or  upon  the  ground  that,  the  building  having  been 
erected,  his  approval  of  its  actual  plan  must  be  presumed 
and  his  consent  to  alterations  obtained.  Kelvinside  Estate 
Trustees  v  Miller,  G2,  430. 

Building  restrictions — Houses  to  he  of  stone  and  lime — Interdict 
and  order  to  take  down. — Where  the  defender  by  missive 
offer,  which  was  accepted  by  the  pursuers,  agreed  to  feu  a 
portion  of  ground  from  the  pursuers  for  the  erection  of 
tenements  of  dwelling-houses,  and  to  construct  the  houses, 
with  internal  exceptions,  entirely  of  stone,  circumstances  in 
which  interdict  against  building  chimney  heads  of  brick 
granted,  and  brick  chimney  heads  already  built  ordered  to 
be  taken  down.      Dixon's  Trustees  v  Stewart,  15,  72. 

Building  restrictions — "Necessary  outhouse." — Held  that  a 
stable  used  as  a  carpenter's  shop  did  not  fall  within  the 
description  of  a  "  necessary  outhouse "  allowed  by  a  feu- 
charter  to  be  erected  in  connection  with  a  dwelling-house. 
White  V  Soutar,  3,  13. 

Building  restrictions  —  Offices  —  Nuisance. — Held  (1)  that  a 
vassal  not  entered  with  his  superior  was  nevertheless  subject 
to  a  condition  contained  in  his  superior's  contract  of  ground 
annual,  he  having  taken  the  ground  in  the  full  knowledge 
of  the  conditions  affecting  the  same ;  and  (2)  that  a  clause 
in  a  contract  of  ground  annual  restricting  a  feuar  to  erect 
"  no  other  buildings  than  dwelling-houses  with  suitable 
offices  "  did  not  prevent  his  using  a  stable  and  coach-house 
for  the  purpose  of  keeping  sheep  and  cattle,  so  long  as  no 
nuisance  was  created.  Goodwin's  Trustees  v  Gillespie,  6, 
121. 

Building  restriction  in  feu  contract — "  Dwelling -house  '' — 
Common  lodging-house. — Held  that  the  erection  of  a  com- 
mon lodging-house  on  ground  held  under  a  feu  contract  which 
required  the  vassal  to  erect  a  dwelling-house  thereon,  and 
directed  that  the  buildings  to  be  erected  should  be  "  used 
as  dwelling-houses  or  houses  and  shops  only  in  all  time 
coming,"  (1)  was  not  in  contravention  of  the  above  provision 
of  the  feu  contract ;  but  (2)  that  it  was  proved  that  the 
intended  use  of  the  building  as  a  common  lodging-house 
would  deteriorate  the  value  of  the  adjoining  houses  and  be 
disagreeable  to  the  neighbourhood,  and  was  therefore  struck 
at  by  another  provision  of  the  feu  contract,  and  interdict 
granted  against  using  the  building  as  a  common  lodging- 
house.       Brown  V  Kidd,  20,   244. 

Interdict  against  worMng  minerals — Lateral  support  to  protect 
property  from  injury  by  mining. — Held  that  vassals  were 
entitled  under  their  feu  disposition  to  interdict  their 
superior  and  his  mineral  tenants  from  working  the  minerals 
under  their  property,  and  that  they  were  entitled  to  lateral 
support  to  their  property  so  as  to  protect  it  from  injury  by 
these  operations ;  and  remit  made  to  an  engineer  to  fix 
a  line  to  protect  it  from  injury.  Ai/rdrie  School  Board  v 
Bellsdyhe  Goal  Go.,  9,  5, 
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Eeal  burden — Obligation  on  feuars  to  malce  road,  with  option  to 
superior  to  malce,  it  and  charge  feuars  with  cost — Singular 
successor. — By  feu  contract  between  a  superior  and  two 
feuars,  feuing  two  plots  of  ground,  tlie  feuars  bound  them- 
selves to  form  one-half  of  a  road  fronting  the  southmost 
plot  of  ground  feued,  or  if  the  superior  should  form  the  said 
half  of  the  road  himself,  to  pay  him  the  expense  thereof,  and 
the  provisions  of  the  feu  contract  were  created  real  burdens 
upon,  the  plots.  The  superior,  upon  failure  of  the  feuars, 
formed  the  road  at  his  own  expense.  In  an  action  by  him 
against  one  feuar  and  singular  successors  of  the  other  for 
repayment  of  this  expense,  held  that  the  obligation  as  a  real 
condition  of  the  feu  was  binding  against  singular  successors, 
that  the  superior's  option  to  make  the  road  himself  did  not 
derogate  from  that  obligation,  and  that  the  defenders  were 
therefore  jointly  liable.  Oswald  v  Laing's  Trustees,  <Sec., 
18,   364. 

Real  burden — Building  restrictions  ineffectually  constituted. — 
M  feued  from  L  six  contiguous  plots  of  building  ground, 
upon  which  he  agreed  to  erect  villas  under  certain  building 
restrictions,  which  were  declared  real  liens  and  burdens  upon 
the  six  plots.  L  agreed  that  when  he  came  to  feu  the 
adjoining  plot  of  ground  to  the  west  he  would  similarly 
restrict  that  ground,  and  meantime,  in  M's  feu  contract, 
declared  these  restrictions  real  liens  and  burdens  upon  the 
plot  to  the  west.  L  subsequently  sold  the  plot  of  ground 
to  the  west  to  N,  but  failed  to  insert  some  of  the  restrictions 
in  N's  title.  Held,  in  an  action  for  interdict  brought  by 
M  against  a  feuar  claiming  his  title  from  N,  that  the 
building  restrictions  not  in  the  title  of  the  plot  of  ground 
purchased  by  N  were  ineffectually  constituted,  and  the 
interdict  refused.      Muirhead  v  Turnbull  ds  Co.,  10,  164. 

Restrictions  in  disposition  hy  common  author — Jus  qusesitum 
tertio. — Circumstances  in  which  held  (rev.  Sheriff-Sub- 
stitute) that,  apart  from  their  own  title,  restrictions  in 
favour  of  feuars  contained  in  the  title  of  a  disponee  of  the 
superior  of  part  of  the  feuing  estate  were  enforceable  at  the 
instance  of  these  feuars,  and  could  not  be  relaxed  by 
arrangement  between  the  superior  and  the  disponee,  the 
conditions  being  ex  facie  for  the  benefit  of  the  feuars. 
M'Grory  v  Somerville,  Garscadden,  <&  Co.,  6,   212. 

Restrictions  in  feu  contract — Use  of  house  as  infirmary — Title 
to  sue. — ^A  feuar  undertook  by  his  feu  contract  to  erect  and 
maintain  in  all  time  coming  a  terrace  of  self-contained 
dwelling-houses,  and  to  erect  no  other  buildings  than  those 
specified  in  the  feu  contract.  Held  that  the  superior  and 
the  feuar's  other  disponees  were  entitled  to  interdict  against 
one  of  the  disponees  using  his  house  temporarily  as  an 
infirmary.  Dumbarton  County  Council  v  Maclachlan,  9, 
331. 

Support  of  adjacent  ground — Change  of  proprietor — Repara- 
tion.— Held  that  a  proprietor  was  liable  for  damage  arising 
to  adjacent  property  after  his  acquiring  a  tenement,  in 
consequence  of  operations  by  his  author  before  he  purchased 
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the  tenement,  and  that  the  former  proprietor  from  whom 
he  acquired  it  was  not  liable.  Murdoch  v  Wilson's  Trustees, 
Gl,  445. 
Unformed  lane  —  Acquiescence  and  abandonment.  —  Circum- 
stances in  which  the  non-formation  of  a  lane  provided  for 
in  the  titles  of  several  properties,  and  not  opened  up  for 
more  than  forty  years,  held  not  to  infer  acquiescence  and 
abandonment  of  the  right  to  have  it  formed.  Mitchell 
V  Brovm,  5,  9. 

III.  Boundaries. 

Boundary  wall  undermined — Remedy — Restitutio  in  integrum 
— Action  at  the  instance  of  a  proprietor,  whose  boundary 
wall  had  fallen  in  consequence  of  the  operations  of  the 
adjoining  proprietor  on  his  own  ground,  to  have  that  pro- 
prietor ordained  to  restore  the  wall,  is  a  competent  mode 
of  procedure,  and  a  claim  for  damages  is  not  the  pursuer's 
only  legal  remedv.  Sommers  v  St.  Monance  Magistrates, 
G2,  439. 

Bounding  gable — Whether  possession  im,plies  ownership  or 
servitude — Interdict. — A  proprietor  applied  for  interdict 
against  the  conterminous  proprietor  to  restrain  the  latter 
from  projecting  the  roof  of  the  adjacent  building  beyond  its 
former  lines,  and  pleaded  that  the  defender  was  exceeding 
his  boundary.  The  titles  of  each  property  described  it  as 
bounded  by  the  other.  The  pursuer  had,  for  the  prescrip- 
tive period,  possessed  up  to  the  face  of  the  defenders'  gable, 
although  its  foundations  projected  beyond  its  face.  Held 
that  the  face  of  that  gable  was  the  boundary,  and  that  the 
pursuer  was,  in  the  circumstances,  entitled  to  the  remedy  of 
interdict.      Houston  v  M'Laren  and  Others,  10,  185. 

Description  in  title — Conflict  between  boundaries  and  measure- 
ments.— Held  that,  where  in  a  disposition  the  subject  con- 
veyed is  described  both  by  boundaries  and  square  measure- 
ments and  the  two  descriptions  conflict,  the  description  by 
boundaries  must  prevail  and  be  held  as  regulating  the 
extent  of  the  subjects  conveyed.      Logan  v  M'Ewan,  7,  296. 

March  fence. — In  an  action  to  have  a  march  fence,  which  was 
suflicient  for  cattle,  raised  and  converted  into  a  cattle  and 
sheep  fence,  held  that  the  demand  was  untenable,  both  at 
common  law  and  under  the  statutes  1661,  cap.  41,  and  1685, 
cap.  39.      Gaddell  v  Wilson,  Gl,  450. 

Marches — Erection  of  march  fence — Im,practicability. — One  of 
two  conterminous  proprietors  having  presented  an  applica- 
tion to  the  Sheriff,  under  the  statutes  of  1661  and  1691, 
to  have  the  other  ordained  to  concur  in  the  erection  of  a 
march  fence  at  mutual  cost,  petition  refused  in  respect  that 
a  portion  of  the  boundary  was  disputed,  and  that,  on  account 
of  the  conformation  of  the  ground,  a  fence  along  the  ascer- 
tained portion  of  the  march  would  not  be  effectual  as  a 
fence.  Question  as  to  the  competency  of  ordering  the 
erection  of  a  march  fence  wholly  on  one  of  the  adjacent 
properties  where  it  was  impossible  to  erect  it  along  the 
actual  march.      Menzies  v  "Earl  of  Breadalbwne,  5,  313. 
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Protest.     See  Bill  op  Exchange,  Ship  II.  (c). 

Provident  Society.      See  Friendly  Society. 

Public  Authorities  Protection  Act.    See  Pbbscription. 

Public  Burden.  See  Assessment,  Church,  Lease  V.  (5),  Police, 
Poor,    Public    Health    III.,  Reparation  VI.,   Superior  and 

Vassal. 

Public  Company.  See  Company  ;  also  Bankruptcy  IV.  (6),  Build- 
ing Society,  Friendly  Society,  Industrial  Society,  Jurisdic- 
tion, Title  to  Sub. 

Public  Health.  See  also  Assessment,  Nuisance,  Police  VI.,  Pre- 
scription, River,  Right  in  Security,  Sheriff  II. 

I.  Nuisance,  -  page  372 

II.  Drainage,   Water    supply,  Lighting,    and 

Scavenging  Districts,  „      374 

III,  Miscellaneous,  „      378 

I,  Nuisance. 

Closing  of  a  churchyard — Reservation  of  rights  of  sepulture — 
Reservation  of  right  to  apply  at  any  future  time  for  right 
to  inter  cremated  remains — Public  Health  Act,  1897,  sec. 
16,  sub-sec.  11. — In  a  process  for  closing  a  churchyard  as 
being  a  nuisance  within  the  meaning  of  the  Public  Health 
Act,  1897,  sec.  16,  sub-sec.  11,  reservation  was  made  of 
right  to  make  certain  ordinary  interments  at  the  sight  of 
the  sanitary  inspector,  and  a  general  reservation  was  made 
of  right  to  apply  at  any  future  time  for  authority  to  inter 
cremated  remains.  Provost,  &c.,  of  Paisley,  Petitioners, 
18,  273. 

Fish  oil  factory. — Circumstances  in  whi(ih  held  that  a  long- 
established  manufactory  for  the  production  of  fish  oil  was 
conducted  in  such  a  way  as  to  constitute  a  nuisance  under 
the  Public  Health  Act,  1867.  Alterations  made  by  the 
respondent  proving  effective  in  removing  the  nuisance,  the 
petition  was  dismissed,  and  the  respondent  found  liable  in 
expenses,  reserving  to  the  local  authority  to  taJie  proceedings 
of  new  should  the  nuisance  recur.  Montrose  Local  Authority 
v  Mearns,  8,  232. 

Manure  trucks  at  railway  station. — Held,  in  a  complaint  with 
regard  to  manure  being  left  undischarged  from  trucks  at  a 
railway  station,  that,  in  the  absence  of  evidence  to  show  that 
there  was  injury  to  health,  or  that  the  decomposition  or 
fermentation  of  the  manure  had  had  time  to  begin,  no 
"  nuisance "  was  caused  under  the  Public  Health  Act  of 
1867.  Inveresk  Local  Authority  v  North  British  Railway 
Co.,   I,  50. 

Offensive  smell  from  manufactory — Abatement. — ^Where  the 
gaseous  discharge  from  a  public  work  was  found  to  be  a 
nuisance  under  the  Public  Health  Act,  1867,  held  that,  on 
the    manufacturers    undertaking    to    observe    certain    pre- 
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cautions,  interdict  was  unnecessary.    Gibb  and  Tait  v  Henry 
&  Co.,  I,  27. 

Public  sewer — Neutralising  of  liquids  from  paper  work. — Held 
that,  where  the  liquids  issuing  from  a  paper  work,  which 
are  chemically  objectionable  and  likely  to  injure  sewage  or 
sewage  matter  or  vegetation,  are  treated  so  that  the  resultant 
fluid  is  harmless,  the  local  authority  are  bound  to  receive 
such  resultant  fluid  into  the  public  sewer  of  the  burgh. 
Guthrie,  Craig,  Peter,  &  Co.  v  Brechin  Police  Commis- 
sioners, 1,  59. 

Eiver  pollution  —  Interdict  —  "  Proceeding  "  competent  to 
procure  delay — Bivers  Pollution  Prevention  Act,  1876, 
sees.  3,  13. — -In  an  action  for  interdict  of  pollution  of  a 
river  by  sewage,  held  that  an  application  by  the  alleged 
offenders  to  the  Secretary  for  Scotland,  under  sec.  3  of  the 
Act,  for  delay  to  carry  out  remedial  measures,  was  not 
a  "proceeding"  in  the  sense  of  sec.  13  such  as  would 
postpone  an  interdict  of  the  offence ;  and  that  the  Secretary 
for  Scotland  had  no  power  to  grant  delay  to  a  sanitary 
authority  in  terms  of  sec.  3  in  regard  to  sewers  constructed 
after  the  passing  of  the  Act.  Perthshire  County  Council  v 
Aherfeldy  Police  Commissioners,   14,   330. 

Slaughter-house. — A  slaughter-house  is  not  a  nuisance  under  the 
Public  Health  Act,  1867,  sec.  16  (e),  unless  it  is  injurious 
to  the  health  of  the  neighbour'hood.  Gorstorphine  Local 
Authority  v  Dixon  &  Snow,  2,  16. 

Watercourse. — ^A  riparian  proprietor,  whose  lands  extended  ad 
medium  filum  fluminis,  had  the  right  to  dam  back  the  water 
of  a  river  by  a  cauld  or  weir.  At  the  date  when  the  cauld 
was  erected  the  stream  was  fit  for  the  primary  purposes, 
but  in  course  of  time  it  became  so  polluted  by  the  operations 
of  upper  proprietors  that  in  consequence  thereof,  and  of  the 
stagnation  of  the  current  caused  by  the  cauld,  a  deposit  of 
noxious  matter  was  formed  in  itsi  bed  above  the  cauld.  In  a 
complaint  by  the  local  authority,  under  sec.  16  of  the 
Public  Health  Act,  1867,  averring  that  the  bed  of  the  river 
above  the  cauld  was  a  "  nuisance,"  held  (1)  that  the  alveus  of 
the  river  was  a  "  watercourse "  within  the  meaning  of  the 
section,  and  consequently  that  the  application  was  com- 
petent; (2)  that  the  existence  of  the  nuisance  was  proved; 
and  (3)  that  the  respondent,  as  "  author  of  a  nuisance "  in 
the  sense  of  the  statute,  was  bound  to  cleanse  that  portion 
of  the  channel  of  the  stream  which  was  upon  his  property. 
Edinburgh  Local  Authority  v  Henderson,  2,   189. 

Water  supply — Private  supply  defectively  constructed  and 
polluted  by  washings  from  field — Reconstruction  order. — 
Circumstances  in  which  held  that  a  water  supply,  being 
defective  in  construction  and  open  to  receive  impurities 
washed  into  it  from  a  field,  &c.,  was  at  times  injurious  to 
health,  and  was  a  nuisance  under  sec.  16  of  the  Public 
Health  Act  of  1897,  and  must  be  reconstructed  on  the 
specification  of  the  sanitary  inspector,  pursuer  of  the 
action.     Robertson  v  Smith,  dec,  15,  238. 
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II.  DFainage,  Water  supply,  Lighting,  and  Scavenging 
Districts. 

Drainage  district — Obligation  to  connect  with  sewers — Sheriff. — 
Under  sec.  96  of  the  Public  Health.  Act,  1867,  which  makes 
it  competent  for  any  two  householders  to  apply  to  the 
Sheriff  to  compel  the  local  authority  to  carry  out  the  pro- 
visions of  the  Act,  the  Sheriff  will  not  interfere,  especially 
where  the  local  authority  is  vested  by  the  Act  with  a  dis- 
cretionary power,  unless  there  be  a  distinct  averment  tha,t 
it  is  abusing  its  discretion.  Mere  delay  (for  less  than  three 
years)  in  connecting  a  certain  area  within  a  speciaJ  drainage 
district  with  the  main  sewers  was  not  a  sufficient  reason  in 
the  circumstances  for  interfering.  A  local  authority  is  not 
bound  to  carry  out  a  whole  system  of  drainage  at  one  time. 
Hunter  and  Others  v  Taylor,  G2,  325. 

Drainage  district — Connection  of  drains  of  outside  proprietors 
with  burgh  sewers — Public  Health  Act,  1897,  sec.  Ill — 
Burgh  Folice  Act,  1892,  sec.  234. — Held  competent  to 
make  application  to  the  Sherifi-Substitute  in  terms  of 
the  above  section  of  the  first-mentioned  Act  to  settle  terms 
upon  which  connection  of  drains  with  burgh  sewers  may  be 
allowed,  and  that  appeal  from  his  judgement  to  the  Sheriff- 
Principal  is  incompetent.  Leggatt,  &c.  v  Burgh  of  Barr- 
head,  19,  7. 

Drainage  district — Expenses  of  formation. — ^A  drainage  district 
having  been  formed  under  sec.  76  of  the  Public  Health  Act, 
1867,  held  that  the  Sheriff  had  no  power  to  award  expenses. 
Sinclair  and  Others  v  Dumbarton  Burgh  Local  Authority, 
2,  169. 

Drainage  district — Resolution  under  both  Police  and  Public 
Health  Acts — Expenses. — The  police  commissioners  of  a 
burgh  resolved,  in  exercise  of  the  statutory  powers  vested  in 
them  under  the  General  Police  and  Improveonent  Act,  1862, 
and  the  Public  Health  Act,  1867,  and  therein-recited  Acts, 
and  with  a  view  to  the  imposition  of  the  special  sewer  rate  and 
general  sewer  rate  under  either  Act,  to  form  into  a  separate 
or  special  drainage  district  a  specified  part  of  the  burgh. 
Held  that  the  resolution  was  incompetent,  as  it  was  founded 
on  both  the  Police  Act  and  the  Public  Health  Act,  the  powers 
of  assessment  being  different  in  these  Acts.  Question, 
whether  in  such  a  case  the  Sheriff  has  power  to  award 
expenses.  Mackay  v  Maryhill  Police  Commissioners,  5, 
281. 

Drainage  district — Requisition — Withdrawal  of  requisitionists. 
— Held  that  a  requisition  under  sec.  76  of  the  Public 
Health  Act,  1867,  was  sufficient  to  entitle  the  local  authority 
to  proceed  in  terms  of  the  statute,  although  before  the  local 
authority  took  the  requisition  into  consideration  seven  of  the 
ten  requisitionists  had  withdrawn,  their  names.  Glengarnock 
Iron  and  Steel  Co.  v  Ayrshire  County  Council,  9,  201. 

Drainage  district  extension — Appeal — Local  Government  Act, 
1889 — Public  Health  Act,  1867,  Amendment  Act,  1882. — 
Held  that  the  resolution  of  a  district  committee  of  county 
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council  not  to  extend  the  boundaries  of  a  drainage  district 
was  not  a  resolution  to  "  alter  boundaries,"  and  was  there- 
fore not  appealable  under  the  Public  Health  Acts. 
Petition,  Liberton  Water  District,   11,  310. 

Drainage  district  —  Formation  —  Balance  of  hardships  — 
Burgh  Police  Act,  1892,  sec.  218. — The  inclusion  of  rate- 
payers in  a  drainage  district  about  to  be  formed  is  a  matter 
of  equity.  Where  ratepayers,  already  provided  with 
sufficient  drains,  which  they  had  paid  for,  objected  to  be 
included  in  a  new  district,  their  objections  that  it  would 
involve  hardship  on  them,  though  they  did  not  oppose  the 
formation  of  the  burgh  into  one  drainage  district,  were 
repelled,  in  respect  of  greater  hardship  to  existing  drainage 
districts  if  their  alternative  were  adopted.  Coatbridge 
Town  Council,  Petitioners,  15,  126. 

Drainage  district — Delimitation  of  area — Common  interest  of 
subjects  included — Public  Health  Act,  1897,  sec.  122. — 
Held  that  the  overruling  principle  in  determining  the  area 
to  be  included  within  a  special  drainage  district  is  that  the 
area  shall  contain  all  subjects  which  can  reasonably  be  said 
to  have  an  interest  or  concern  in  one  another's  sanitation, 
and  therefore  a  common  interest  in  the  sanitation  of  the 
whole.  Montrose  Lunatic  Asylum,  &c.  v  Brechin  District 
Committee,  16,  336. 

Lighting  and  scavenging  district — Inclusion  of  detached  area — 
Public  interest. — Held  that,  in  the  formation  of  a  lighting 
and  scavenging  district  under  the  Local  Government  Act  of 
1894,  a  railway  station  and  road  to  it  were,  in  the  public 
interest,  properly  included  in  the  district,  though  the 
station  was  isolated  from  the  main  area,  except  for  the  line 
of  road.  N.B.  Railway  Go.  v  Berwick  County  Council, 
16,   161. 

Eequisition — Inhabitant. — Question,  is  a  person  who  has  a  shop, 
spends  his  working  day  and  owns  an  unoccupied  house  in  the 
parish  of  A,  but  who  sleeps  and  has  his  home  in  the  parish  of 
B,  an  "  inhabitant "  of  A  in  the  sense  of  the  Public  Health 
Acts?     Mackenzie  v  Urray  Local  Authority,  5,  173. 

Water  supply — Appeal — Expenses — Police  Act,  1892,  sec.  339. 
— Held  that  the  expenses  of  an  appeal  to  the  Sheriff  under 
the  Burgh  Police  Act  of  1892  may  be  granted,  although  not 
prayed  for.    Jack  ^  Lanark  Police  Commissioners,  12,  7. 

Water  supply — Conditions  of  laying  water  pipes  under  high- 
ways outside  burgh — Burgh  Police  Act,  1892 — Lands 
Clauses  Acts — Waterworks  Clauses  Act. — Circumstances  in 
which  authority  was  granted  under  sees.  60  and  262  of  the 
Burgh  Police  Act,  1892,  to  put  in  force  for  water  supply 
purposes  the  provisions  of  the  Lands  Clauses  Acts  for  the 
purpose  of  the  acquisition  of  lands  otherwise  than  by 
agreement,  with  reference  to  lands,  wayleaves,  &c.,  in  an 
area  outside  of  the  burgh  limits,  subject  to  specified  pro- 
visions for  the  protection  of  the  county  council  in  respect 
of  roads  under  their  charge.  Held  that  the  clauses  of  the 
Waterworks    Clauses    Act,    1847,    with    reference    to    the 
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breaking  up  of  roads  and  streets,  thougli  incorporated  by 
tlie  Burgh.  Police  Act,  sec.  227,  did  not  apply  to  the  area 
outside  of  the  town  or  district  to  be  supplied  with  water. 
Provost,  dsc,  of  Lossiemouth  v  County  Council  of  Elgin, 
&c.,  20,  18. 
Water  supply — Order  to  provide  supply — Supply  in  existence. 
— Where  a  local  authority  asked  for  an  order  on  the  owner 
of  certain  houses  in  the  village  to  provide  a  water  supply 
near  the  houses,  under  sec.  89  (2)  of  the  Public  Health  Act 
of  1867,  and  the  owner  replied  by  showing  that  he  caused 
a  sufficient  cask  to  be  daily  filled  and  stationed  near  the 
houses,  held  that  the  necessity  of  the  order  was  obviated. 
Haddington  County  Council  v  Fletcher,   14,  115. 

Water  supply — Special  water  supply  district — Domestic 
purposes — Double  rating — Public  Health  Act,  1897,  sees. 
196,  126  (1)  and  (2) — Paisley  Waterworks  Act,  1886,  sees. 
40,  41,  and  47. — Held  that  water  supplied  by  a  local 
authority  to  a  paper  mill  situated  in  a  special  water  district 
and  used  exclusively  for  washing,  drinking,  cooking,  and 
sanitary  arrangements  within  the  premises  by  the 
employees  at  the  mill,  was  water  supplied  "  for  domestic 
purposes  " ;  and  that  the  millowners,  having  been  rated  as 
owners  and  occupiers  for  the  special  water  rate  applicable 
thereto,  were  not  also  liable  to  pay  for  the  same  water  as 
water  supplied  for  "  purposes  other  than  domestic' 
Provost,  Jsc,  of  Paisley  v  Watson,  19,  183. 

Water  supply  district — Alteration  of  boundaries. — Held  that 
the  preamble  of  a  statute  cannot  restrict  the  operation  of  an 
unambiguous  enacting  clause,  and  therefore  that,  although 
the  preamble  of  the  Public  Health  Amendment  Act,  1879, 
proceeds  on  a  recital  of  a  change  of  circumstances  rendering 
expedient  the  alteration  of  the  boundaries  of  a  special  water 
supply  district,  it  was  competent  to  extend  a  district  although 
no  change  of  circumstances  was  proved.  North  British 
Railway  Go.  v  Dunfermline  Local  Authority,  3,  178. 

Water  supply  and  drainage  districts — Extension — Local  benefit. 
— Held  that,  in  order  to  justify  the  extension  of  a  special 
water  supply  or  drainage  district,  it  must  be  shown  that  the 
inhabitants  of  the  additional  territory  which  it  is  proposed 
to  take  into  the  special  district  will  immediately,  or  in  the 
near  future,  derive  some  benefit  in  the  way  of  improved 
water  supply  or  drainage  by  being  included  in  it;  and 
accordingly  a  resolution  by  a  local  authority  extending  the 
limits  of  a  special  water  supply  and  drainage  district  with 
the  object  of  making  the  new  territory  available  for  taxation 
to  meet  expenditure  already  incurred  in  providing  the 
existing  special  district  with  a  water  and  drainage  system 
disapproved  of.  Mackenzie  v  Vrray  Local  Authority, 
5,  173. 

Water  supply  district — Local  benefit. — Held  that  it  was  improper 
so  to  extend  a  special  water  supply  district  that  the  area 
to  be  included  should  become  assessable  to  an  extent  quite 
incommensurate  with  the  benefit  it  would  derive  from  the 
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supply,  and  resolution  of  local  authority  to  enlarge  district 
disapproved.      Duke    of    Sutherland    v    Helmsdale    Local 
Authority,   10,  175. 
Water  supply  district — Wishes  of  inhabitants — Powers  of  local 
authority     to     obtain     substitute    for     bad     supply. — The 
primary  object  of  water  supply  under  30  &  31  Vict.   cap. 
101,  sec.   89,  being  for  domestic  purposes  alone,  and  any 
supply   for   other   purposes   being   only   to    be   out    of   the 
surplus  to  those  who  are  desirous  of  it,  great  regard  must 
be  had,  where  the  proposed  supply  is  to  be  for  purposes 
mainly  other  than  domestic,  to  the  wishes   of  the  owners 
and  occupiers  as  to  their  inclusion  and  exclusion,   though 
this  cannot  be  in  all  cases  taken  as  an  absolute  rule.     In 
cases  to  which  the  new  water  supply  is  not,  extended,  the 
local  authority  have  power  not  only  to  get  interdicted  any 
bad  water  supply,  or  the  author  of  a  nuisance  or  owner  of 
the  premises  ordered,  inter  alia,  to  shut  up  or  purify  any 
well,  but  also  to  get  from  the  Sheriff  an  order  on  him  to 
provide  a  substitute  supply  free  from  objection.     Application 
of  the  above  and  other  rules  to  the  circumstances  of  various 
districts   of   the   parish   of   Cadder.        Lanarkshire   County 
Council,  Petitioners,  11,  21. 
Water  supply   district — Appeal — Reasons   for  forming   such  a 
district  under  Public  Health  Act,   1897,  sec.   131 — Powers 
of    local    authority    under    sec.    126. — Held    that    a   local 
authority  must  show  cause  in  support  of  its  resolution  that 
a    special  water    supply  district  should   be    formed.     Held 
also  that  important  points  for  consideration  in  an  appeal 
with  reference  to  the  formation  of  such  districts  were  (1) 
the    necessity    therefor    on    considerations    of    the    public 
health';    (2)    the   wishes    of   the    ratepayers ;    and    (3)    the 
benefit  to  be  derived  from  such  a  scheme  by  those  resident 
in  the  district ;   and  that  a  local  authority  can,  under  sec. 
126,   charge  sums  expended  on  improving  a  water  supply 
within  a  portion  of  their  district  against  the  general  public 
health  funds.      Circumstances  held  insufficient  to  justify  the 
formation  of  a  water  supply  district.     Glenluce  Ratepayers 
V  Wigtovmshire  County  Council,  14,  313. 
Water  supply  district — Formation  of  district — Separable  area 
already   supplied — Public  Health   Act,    1897,    sec.    131. — 
Circumstances  in  which  held  that  a  proposed  special  water 
supply  district  should  be  restricted  so  as  to  eixclude  an  object- 
ing area,  already  supplied  with  water,  which  was  really  a 
prolongation   or  extension,  for  purposes   of  convenience  or 
assessment,   of  a  more  or  less  compact  area  to  which  the 
sanitary  considerations  were  more  directly  applicable.    Jevons, 
(&c.  V  Argyll  County  Council,  15,  198. 
Water  supply  district — Inclusion  of  lands  already  supplied — 
Expenses. — Circumstances   in   which   a   property  liable   for 
one-fifteenth   of   a   special   water   district   rate,   and   amply 
supplied  with  water  already,  was  refused  exclusion  from  the 
district.     Opinion  that  expenses  could  not  be  awarded  in  the 
appeal.      Proprietors  of  Templehall  v  Roxburghshire  County 
Council,  19,  181. 
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III.  Miscellaneous. 

Assessment — Market  garden. — Held  that  land  used  for  a  market 
garden  is  "  land  used  for  agricultural  purposes  "  in  the  sense 
of  sec.  94  of  the  Public  Health  Act  of  1867,  and  therefore 
liable  to  be  assessed  on  only  one-fourth  of  the  annual  value 
as  on  the  valuation  roll.  M'Gill  v  Prestwick  Local 
Authority,  2,  140. 

Closing  order — Demolition  of  property — Compensation — Title 
to  sue — Extrusion  of  occupiers  during  proceedings. — Circum- 
stances in  which  a  closing  order  against  a  tenement  being 
used  for  human  habitation  was  granted,  and  in  which  subse- 
quently an  order  of  demolition  was  issued,  and  upheld  on 
appeal,  both  orders  being  under  the  Housing  of  the  Working 
Classes  Act,  1890.  Held  (1)  that  a  petition  under  this  Act 
was  competently  brought  at  the  instaiice  of  the  clerk  to  the 
local  authority ;  (2)  that  a  building  was  a  "  dwelling-house " 
within  the  meaning  of  the  Act,  notwithstanding  that  the 
owners,  between  the  date  of  serving  a  notice  on  them  to 
make  the  premises  fit  for  human  habitation  and  the  date 
of  the  presentation  of  the  petition  for  a  closing  order,  had 
removed  all  the  tenants  and  relet  the  building  as  a  store ; 
and  (3)  that  the  building  being  unfit  for  human  habitation, 
and  dangerous  or  injurious  to  the  health  of  the  public  or 
the  neighbours,  and  not  being  simply  an  "  obstructive " 
building  in  respect  of  the  demolition  of  which  compensation 
is  payable  under  sec.  38  of  the  Act,  the  petition  and  the 
order  of  demolition  were  competent  in  virtue  of  sees.  32  to 
34,  under  which  no  compensation  was  payable  to  the  owners. 
Lang  v  Fleming's  Trustees,   10,   47. 

Closing  order — Uninhabitable  houses  in  burgh — Appeal — 
Leading  of  evidence — Glasgow  Police  Act,  1890,  sec.  32. — 
Where  the  Glasgow  Police  Commissioners,  acting  in  virtue  of 
sec.  32  of  the  Glasgow  Police  Act  of  1890,  obtained  the 
certificate  of  their  officers  that  certain  houses  in  the  city 
were  uninhabitable,  and  required  the  factor  in  charge  of 
them  to  show  cause  before  them  against  the  certificate,  but 
the  factor,  for  whom  appearance  was  made,  led  no  evidence 
in  support  of  his  objection,  held  that  he  could  not  lead 
evidence  for  the  first  time  before  the  Sheriff  on  appeal, 
though  the  only  direction  of  the  statute  to  the  Sheriff  as  to 
procedure  was  to  "  dispose  "  of  the  appeal,  and  no  provision 
was  made  for  recording  the  proceedings  or  evidence  before 
the  commissioners.    Morgan  v  Glasgow  Corporation,  15,  40. 

Closing  order — Uninhabitable  houses  in  burgh — Glasgow  Police 
Act,  1890,  sec.  32 — Primary  tribunal. — Held  that,  when  a 
proprietor  whose  house  is  certified  uninhabitable  claims 
under  the  right  reserved  to  him  in  sec.  32  of  the  Glasgow 
Police  Act  of  1890  to  be  heard  and  to  lead  evidence,  the 
Corporation  or  its  Public  Health  Committee  assumes  judicial 
functions  and  becomes  a  Court  of  first  instance  to  try  the 
issue  whether  in  the  circumstances  disclosed  in  the  evidence 
it  is  reasonably  necessary  in  the  interest  of  public  health  to 
issue  a  closing  order.     Circumstances  in  which  held  that  the 
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necessity  for  a  closing  order  was  not  established  in  evidence, 
and  order  recalled.  Goodwin  v  Glasgow  Corporation, 
16,  249. 
Closing  order — Effect  of  notice  to  make  premises  habitable — 
Housing  of  the  Working  Classes  Act,  1890,  sec.  32 — Public 
Health  Act,  1897. — In  an  action  at  the  instance  of  the  clerk 
to  the  local  authority  of  Glasgow  for  a  closing  order  under 
sec.  32  of  the  Housing  of  the  Working  Classes  Act,  1890, 
against  a  tenement  being  used  for  human  habitation,  held 
(1)  that  a  resolution  by  the  local  authority  to  close  the 
premises  was  not  inconsistent  with  the  statutory  notice 
served  by  them  calling  on  the  proprietor  to  make  the 
premises  habitable ;  and  (2)  that  in  the  statutory  notice 
calling  on  the  proprietor  to  make  the  premises  habitable  the 
petitioner  was  not  bound  to  specify  the  nature  of  the  work 
required  to  be  done.     Lindsay  v  Wright,  19,  86. 

Drains — Compulsory  renewal — Liability  for  cost. — A  notice  by 
the  Edinburgh  burgh  engineer  was  served  on  live  part-owners 
of  a  tenement  requiring  its  drains  to  be  renewed.  A  con- 
tractor, on  the  instructions  of  four  owners,  executed  the 
work  and  got  payment  of  their  shares  of  his  account.  The 
fifth  owner  objected  to  pay  her  share  of  his  account,  but  was 
held  liable  to  the  contractor  therefor.  Watson  v  Campbell, 
20,  129. 

Factory  Acts — l^itle  to  sue — Bakehouse — Definition  of  "  a  place 
underground." — Held  (1)  that  a  prosecution  for  contra- 
vention of  the  Factory  Acts  by  using  as  a  bakehouse  "  a 
place  underground  "  falls  to  be  raised  at  the  instance  of  the 
local  authority  and  not  by  the  inspector  of  factories ;  (2) 
that  a  complaint  was  relevant  which  averred  that  the  respon- 
dent, being  the  occupier  of  a  workshop  within  the  meaning 
of  the  Factory  Acts,  had  not  kept  it  in  conformity  therewith, 
having  used  it  as  a  bakehouse,  the  same  being  "  a  place 
underground  " ;  and  (3)  that  a  bakehouse  below  the  level  of 
the  street,  with  a  door  opening  into  a  courtyard  on  a  lower 
level  than  the  street,  was  not  '  underground  "  in  the  sense  of 
the  Factory  Acts.  Glasgow  Local  Authority  v  Waugh, 
13,  140. 

Factory  Acts — "  Workshop  " — Tailor's  shop  in  which  sole 
"  manual  labour "  done  by  owner  of  business. — In  the 
front  shop  of  a  tailor's  premises  a  shopman  was  employed  as 
salesman  and  cashier,  and  the  clothes  made  in  the  business 
were  there  cut  out  by  the  owner  of  the  business,  and  sent  to 
be  made  up  in  sunk  premises  in  a  tenement  adjoining  that 
in  which  the  front  shop  was  situated.  The  shopman  was 
charged  with  obstructing  a  factory  inspector  in  this  shop, 
being  a  "  workshop "  in  the  sense  of  the  Factory  Acts, 
though  no  other  work  than  the  master's  and  shopman's  was 
done  there.  Held  that  the  front  shop  was  a  "  workshop  " 
in  the  sense  of  the  Factory  and  Workshops  Acts.  Graves 
V  M'Candlish,  14,  14. 

Food  adulteration — Sale  of  Food  and  Drugs  Acts,  1875  to  1899 
— Analysts     certificate     as     evidence — Form — Weight     of 
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article. — Held  that  the  certificate  of  the  analyst  in  a 
prosecution  under  the  Food  and  Drugs  Acts,  1875  to  1899, 
to  be  of  use  as  evidence  under  the  Acts  must  state  in  the 
statutory  form  the  weight  of  the  article  analysed  when  the 
article  is  one  that  can  be  conveniently  weighed;  but  that 
non-compliance  of  the  certificate  with  the  statutory  form 
need  not  afiect  the  relevancy  of  the  complaint.  Partick 
Sanitary  Inspector  v  Sclanders,  17,  6. 

Infectious  disorder — Exposure  of  person  suffering — Penalty 
— Title  to  sue. — Held  that,  under  the  48th  and  49th  sections 
of  the  Public  Health  Act,  1867,  it  is  only  the  local  authority 
of  the  district  within  which  a  person  suffering  from  infectious 
disease  is  put  into  a  raUway  carriage  that  can  sue  for 
penalties,  and  not  the  local  authority  of  any  district  into 
which  the  train  carrying  such  person  comes.  Motherwell 
Local  Authority  v  Grant,  Gl,  465. 

Infectious  disease — Whether  removal  to  fever  hospital  chargeaile 
to  local  authority  or  parochial  hoard. — Held  that  a  parochial 
board  which  removed  a  man  disabled  by  fever  to  a  hospital 
was  acting  in  excess  of  its  powers,  and  had  no  claim  on  the 
parish  of  settlement  for  costs  of  removal  and  maintenance  in 
the  hospital,  these  forming  charges  on  the  local  authority 
of  the  relieving  parish.  Shotts  Parochial  Board  v  New 
MonJcland  Parochial  Board,  1,  349. 

Infectious  disease — Notification — Doctor's  certificate  and  fee. — 
Held  that  not  every,  but  only  the  first,  medical  practitioner 
who  is  called  in  to  a  patient  suffering  from  an  infectious 
disease  to  which  the  Infectious  Diseases  Notification  Act, 
1889,  applies,  is  bound  to  send  a  certificate  to  the  medical 
ofiicer  of  health,  and  that  if  any  practitioner  does  so  when 
a  certificate  has  been  sent  already,  he  is  not  entitled  to  the 
fee  prescribed  by  the  statute.  Edmiston  v  Govan  Police 
Commissioners,  9,  160. 

Infectious  idisease — Removal  from  infected  house — Compensation 
by  local  authority — Public  Health  Act,  1897,  sees,  164  and 
166. — A  householder,  who  removed  under  voluntary  arrange- 
ment with  the  local  authority  from  his  house  while  it  was 
infected  with  fever,  sued  the  authority  in  an  ordinary  action 
for  compensation  in  respect  of  the  removal.  Averments 
which  held  to  be  irrelevant.  Observations  (by  Sheriff- 
Principal)  on  apparent  inconsistency  between  sec.  164  and 
sec.  166  of  the  Public  Health  Act,  1897.  Cessford  v  Com- 
missioners of  Millport,  15,  362. 

Infectious  disease — Removal  and  treatment  at  public  cost — 
Public  Health  Act,  1897,  sec.  54. — Held  that  a  local 
authority  is  not,  under  sec.  54  of  the  Public  Health  Act  of 
1897,  bound  to  remove,  or  responsible  for  the  cost  of  remov- 
ing and  maintaining,  a  person  suffering  from  infectious 
disease,  unless  on  investigation  by  the  authority  it  has  been 
found  that,  in  the  judgement  of  the  local  authority,  the  person 
lacks  proper  accommodation,  or  that  proper  precautions  for 
preventing  the  spread  of  the  disease  cannot  be  taken ;  and 
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that  damages  for  breach  of  the  duty  of  investigation  can 
only  be  claimed  if  no  such  investigation  is  made,  or  it  is  not 
made  in  good  faith.  Gordon  v  Maxwelltown  Town  Council, 
17,  lU. 

Infectious  diseases  prevention — Milk  supply — Compensation  for 
closing  ndlkshop — Public  Health  Act,  1897,  sees.  60  and 
164. — Circumstances  in  which  compensation  refused  when 
claimed  by  a  dairyman  in  burgh  under  sec.  164  of  the 
Public  Health  Act  of  1897  for  damages  sustained  by  him 
through  the  stoppage  of  his  milk-selling  by  the  local 
authority  by  an  order  issued  in  the  exercise  of  the  powers 
conferred  on  them  by  sec.  60  of  the  Act.  Thomson  v 
Broughty  Ferry  Commissioners,   14,  365. 

Infectious  diseases  prevention — Milk  supply- — Compensation  for 
closing  milkshop — Public  Health  Act,  1897,  sees.  60  and 
164. — A  farmer  sued  the  public  health  authority  of  a  burgh 
for  compensation,  as  a  person  who  had  suffered  damage  in  the 
sense  of  sec.  164  of  the  Public  Health  Act,  1897,  from  their 
exercise  of  the  powers  given  them  by  that  Act,  namely,  by 
their  having  ordered,  under  sec.  60  of  the  Act,  the  closing  of 
a  milkshop  in  the  burgh,  to  which  he  supplied  milk  under 
contract  of  sale.  Circumstances  in  which  his  action  held 
irrelevant,  and  dismissed.  Christie  v  Broughty  Ferry 
Commissioners,  14,  368. 

Limitation  of  period  for  suing  local  authority.- — The  limitation 
of  the  right  to  sue  a  local  authority  which  is  imposed  by 
sec.  118  of  the  Public  Health  Act,  1867,  applied.    M' Blaine 

V  Helensburgh  Police  Commissioners,  7,  289. 

Local  authority — Burgh  of  barony. — Held  that  the  powers  of  a 
burgh  of  barony  as  local  authority  under  the  Public  Health 
Acts  had  not  been  transferred  to  the  county  council  by  the 
Local  Government  Act  of  1889.     Rosehearty  Town  Council 

V  Gibb,  8,  63. 

Milkshop — Communication  with  dwelling — Glasgow  dairy 
regulations. — Held  that,  where  a  dwelling-house  a.nd  dairy 
were  situated  on  opposite  sides  of  a  passage  or  lobby  from 
three  to  four  feet  wide,  with  their  doors  facing  each  other, 
there  was  no  direct  communication  between  them  in  the  sense 
of  the  regulations  for  preventing  the  infection  of  milk  framed 
by  the  City  of  Glasgow  Corporation  under  the  authority  of 
the  Contagious  Diseases  (Animals)  Acts,  1877-1886.    Lindsay 

V  M'Dougall,  13,  259. 

Milk  shop — Registration  as  purveyor  of  milk— Ice-cream 
m.erchant. — Held  that  an  ice-cream  merchant  is  a  purveyor 
of  milk  in  the  sense  of  the  Contagious  Diseases  (Animals) 
Acts  and  Dairy  Order  of  1885,  and  requires  to  be  registered 
as  such.    Lang  v  Pianta,  10,  14. 

Slaughter-house — Licence  of  burgh  public  slaughter-house  out- 
with  burgh.  Held  that  public  slaughter-houses  erected  by 
burgh  Police  Commissioners  under  the  provisions  of  the 
Police  Act  of  1892,  outwith  their  boundaries,  did  not  require 
a  licence  under  sec,  33  of  the  Public  Health  Act  of  1897  from 
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the  local  authority  of  the  district  in  which  the  slaughter- 
houses were  situated.  County  Council  of  Lanarkshire  v 
Magistrates  of  Lanark,  14,  186. 
Smoke-testing  of  drairhs — Sanitary  inspector's  fees. — Held  that 
fees  for  the  smoke-testing  by  a  burgh  sanitary  inspector  of 
the  drains  of  new  properties  are  payable  by  the  proprietor 
requiring  the  drains  to  be  tested.  Provost  of  Partick  t 
Robertson,  17,  211. 
Vaccination — Compulsory  vaccination  of  child  on  Sunday. — 
Held  that  the  compulsory  clauses  of  the  Vaccination  Act 
could  not  be  enforced  on  a  Sunday,  and  that  a  parent  was 
not  bound  to  allow  the  operation  to  be  performed  on  that 
day.      Anderson  v  Robertson,  13,  182. 

Water-closets  in  burgh  tenements — Discretion  of  commissioners — 
Appeal — Burgh  Police  Act  of  1892,  sec.  251. — In  an  appeal 
against  an  order  by  the  town  council  of  a  burgh  under  the 
Police  Act  of  1892,  sec.  251,  for  construction  by  the  appellant 
of  water-closets  in  property  belonging  to  him,  the  Court 
refused  to  interfere  with  the  discretion  of  the  respondents, 
looking  on  the  statutory  power  to  order  the  introduction  of 
closets  as  being  given  absolutely,  and  to  be  interfered  with 
only  when  abused.  Kinnear  v  Provost,  <bc.,  of  Dumfries, 
18,  313. 

Waterworks — Compensation — Jury  trial — Form  of  petition. — 
Question,  whether  the  petition  in  an  application  for  the 
nomination  of  a  special  jury  to  assess  the  compensation 
payable  to  a  landowner  under  the  Lands  Clauses  Act,  1845, 
sec.  53,  required  to  be  in  the  form  provided  by  sec.  6  of 
the  Sheriff  Courts  Act  of  1876.  Houston  Local  Authority 
V  M'Phedran,  6,  267. 

Waterworks — Notice  by  promoters  of  petition  for  trial  of  dis- 
puted compensation  by  special  jury. — Held  that  promoters 
presenting  a  petition  to  the  Sheriff  under  sec.  53  of  the 
Lands  Clauses  Act  of  1845  to  have  a  question  of  disputed 
compensation  tried  by  a  special  jury  must  give  the  respondent 
the  same  formal  notice  of  their  intention  ten  days  before 
as  is  required  by  sec.  37  in  the  case  of  a  trial  by  a  common 
jury,  and  petition  dismissed  in  respect  it  contained  no 
averment  that  the  petitioners  had  given  such  notice. 
Houston  Local  Authority  v  M'Phedran,  6,  267. 

Public  House.      See  Sale  IV. 

Public  Meeting".     See  Trust. 

Public  Records.      See  also  EviDBNCB. 

Appointment  at  registrar's  instance  of  interim  registrar. — Held 
that,  through  the  illness  of  a  registrar  who  had  no  regularly 
appointed  assistant,  the  town  council  having  delayed  to 
approve  of  his  nominee,  a  "  vacancy  "  had  arisen  in  the  sense 
of  sec.  12  of  the  Registration  of  Births,  &o.  (Scotland)  Act, 
1854,  and  that  the  appointment  of  an  interim  registrar  was 
necessary.     TaM,  Petitioner,  19,  345, 
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Certificate  of  death — Medical  practitioner's  right  to  fee. — A 
medical  practitioner  is  not  entitled  to  a  fee  from  a  registrar 
for  granting  a  certificate  in  terms  of  the  statutes  as  to  the 
death  of  a  patient.     Coats  v  Steven,  Gl,  474. 

Commissary  Court  hooks — Making  copies  therefrom. — Payment 
of  the  usual  fee  for  inspecting  writings  recorded  in  the 
commissary  clerk's  books  gives  the  right  of  making  complete 
copies  of  deeds.     Skeete  v  Toung,  Gl,  471. 

Creation  of  new  registration  districts. — Circumstances  in  which 
it  was  held  that,  although  there  had  been  a  considerable 
increase  in  the  population  of  a  registration  district,  it  was 
not  expedient  in  the  public  interest  that  the  district  should 
be  divided,  and  new  registration  districts  created.  Neilson, 
Petitioner,  7,   20. 

Entry  for  birth  of  married  woman's  bastard. — The  registrar 
ought  to  register  the  illegitimate  child  of  a  married  woman 
born  stanie  matrimonio  as  illegitimate,  on  her  information, 
and  it  is  improper  to  lead  proof  before  the  Sheriff  in  an 
application  for  an  order  to  make  such  an  entry.  Miller, 
Petitioner,  Gl,  476. 

Marriage  register — Irregular  marriage — Hight  of  registrar  to 
fee  for  procuring  warrant  to  register. — Circumstances  in 
which  held  that  there  was  no  right  to  repetition  of  £1  paid 
to  a  registrar  of  marriages,  as  usual  in  Lanarkshire,  for  his 
assistance  to  the  parties  in  procuring  warrant  to  register  an 
irregular  marriage.     Boyds  v  Hall,  14,  214. 

Eegistrar — Election. — The  Registration  Act  of  1854  provides 
that  the  election  of  a  registrar  shall  be  decided  by  a 
majority  of  the  votes  of  the  members  of  the  parochial  board 
present  at  a  meeting  specially  called  for  the  purpose.  Held 
that  it  is  incompetent  to  vote  by  mandates.  Milne  v 
Archibald,  Gl,  407. 

Registrar — Bight  of  appointment. — Held  that  the  rig'ht  of 
appointment  of  a  registrar  to  the  united  burgh  and  parish 
of  Ayr  registration  district  was  to  be  exercised  by  the  town 
council  and  parochial  board  alternately.  Ayr  Parochial 
Board,  Petitioners,  7,   66. 

Public  Bigfht.     See  Fishing,  Makket,  Servitude,  Shore. 

Pupil.     See  Bastard  I.,  Executor,  Parent  and  Child,  Poor  I. 

PuPg"ation.     See  Lease  IX. 
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Quantum  Meruit.     See  Agknot  III.,  Contract  II.,  Sale  IV. 

QuaPFy.     See  Mine,  Road  III. 

Quinquennial  Limitation.    See  Pebsceiption  II. 
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Rabbits.      See  Game,  Lease  III. 

Railway.  See  also  Assessment  II.,  Careiagb,  Deposit,  Ground 
Annual,  Jurisdiction  I.,  Police  IV.,  V.,  Process  II.,  Peopbrtt, 
RiCHT  IN  Security,  Sheriff. 

I.  ConstFuetion,  ■   page  3S5 

11.  Rates,  „      389 

III.  Cape  of  Line,  ,,      390 

I.  ConstFuetion. 

Acquiring  lands — Owner  iimder  disability — Heritors — Parish 
minister. — Observed  ttat  heritors  are  in  no  sense  proprietors 
of  a  manse,  and  are  not  entitled  to  treat  with  a  railway  com- 
pany for  a  sale  of  it,  and  that  the  minister,  as  owner  under 
disability,  has  no  right  to  bargain  with  a  railway  company 
either  for  the  price  of  the  manse  or  for  compensation  for 
disturbance,  except  in  terms  of  the  Lands  Clauses  Act,  1845, 
sees.  9,  67,  and  71.     Gordon  v  Glaxton,  18,  299. 

Acquisition  of  land — Error  in  booh  of  reference — Petition  for 
correction — Appeal — Bailways  Clauses  Act,  1845,  sees.  7, 
147,  and  150. — ^Appeal  from  the  Sheriff-Substitute  to  the 
Sheriff-Principal  in  an  application  under  the  Railways 
Clauses  Act  of  1845,  where  no  written  record  had  been  made 
up,  held  to  be  incompetent.  The  Paisley  and  Barrhead 
District  Railway  Go.  y  Goats,  <&c.,  19,  12. 

Alteration  of  plan  after  railway  finished. — Held  that  the  7th 
section  of  the  Railways  Clauses  Act,  1845,  refersi  only  to 
alteration  of  plans  to  be  made  before  the  formation  of  a 
railway  is  commenced,  and  does  not  authorise  the  alteration 
after  the  railway  is  finished  of  a  plan  referred  to  in  an  Act 
authorising  additional  purposes,  so  as  to  include  land  beyond 
the  limits  of  deviation  and  not  included  in  or  affected  by 
either  the  original  or  subsequent  Acts.  Glasgow  District 
Subway  Go.  v  M'Callum,  12,  148. 

Claim  at  common  law — Reparation  for  negligent  execution  of 
private  Act — Action  in  common  form. — Held  that,  when  a 
claim  for  damages  in  respect  of  the  construction  of  a  railway 
was  laid  upon  negligent  use  of  statutory  powers,  it  need 
not  be  tried  under  the  Lands  Clauses  Act,  1845.  Verrechias 
Y  Glasgow  District  Subway  Co.,  9,  181. 

Glaim  under  statute  or  common  law. — ^A  grocer,  having  had 
goods  injured  by  an  overflow  of  water  into  his  cellar  through 
the  defenders  having  covered  a  drainage  grating  while  con- 
structing their  railway,  sued  for  damages,  but  did  not  aver 
either  that  his  premises  had  been  injuriously  affected  or 
that  the  defenders  had  been  at  fault.  His  claim  was  held 
irrelevant  both  under  the  Lands  and  Railways  Clauses  Acts 
26 
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and  at  common  law.  Sutherland  v  Galedoman  Railway 
Co.,  10,  90. 
Compensation — Tunnel — Structural  damage  to  buildings — Per- 
manent depreciation — -Loss  of  rents — Wayleave — Rock. — 
Observations,  in  a  reference  to  assess  the  compensation  to 
owners  of  lands  and  houses  by  the  construction  of  a  railway 
tunnel  beneath  and  along  a  public  street,  upon  the  ratio  of 
assessment  with  regard  to  (1)  permanent  depreciation  of  the 
houses,  (2)  claims  by  tenants  not  taken  up  by  the  landlords, 
(3)  value  of  freestone  removed  in  tunnelling,  and  (4)  way- 
leave  for  the  space  occupied  by  the  tunnel;  and  awards  for 
damage,  depreciation,  loss  of  rents,  value  of  rook,  and  way- 
leave.     Mansfield  Place,  Glasgow,  Reference,  1,  270. 

Compensation — Damage  to  stock  in  shop — Loss  of  custom. — A 
shopkeeper  claimed  damages  from  a  railway  company  for 
loss  sustained  by  him  through  their  construction  of  a  railway 
authorised  by  Act  of  Parliament,  in  consequence  of  (1) 
damage  to  his  stock-in-trade  by  dust,  (2)  the  partial  closing 
of  his  shop  whilst  the  operations  were  being  carried  on, 
and  (3)  loss  of  business  through  the  diversion  of  the  traffic 
by  the  complete  shutting  up  of  the  street.  Held  that 
damages  were  due  under  heads  1  and  2,  but  that  the  claim 
under  head  3  was  not  relevant.  Moore  v  North  British 
Railway  Co.,  7,  78. 

Compensation — Structural  damage — Claim  by  tenant  entering 
subsequent  to  completion  of  works  and  discharge  by  land- 
lord.— ^A  property  was  structurally  damaged  by  a  railway 
company  in  the  course  of  certain  operations,  and  the  pro- 
prietors of  the  property  discharged  the  company  therefrom. 
A  tenant,  having  subsequently  entered  into  possession  of  the 
property,  sued  the  railway  company  for  damages.  Held  that 
the  occupier  had  no  title  to  sue  for  damages  received  in 
consequence  of  the  original  construction,  whether  ordinary 
or  negligent,  having  acquired  right  subsequent  to  the  con- 
struction, and  the  proprietors,  his  authors,  having  granted 
a  discharge.     Bicks  v  Caledonian  Railway  Co.,  10,  85. 

Compensation — Structural  damage. — Circumstances  in  which 
compensation  for  loss  of  business  and  profit  was  not  allowed, 
and  in  which  structural  damage  was  held  not  to  have  been 
traced  to  the  railway  company's  tunnelling,  but  to  be 
sufiiciently  accounted  for  by  repeated  alterations  made  on 
the  claimants'  buildings  during  twenty  years  before  the  rail- 
way operations  and  while  these  operations  were  going  on. 
Jebb  <Ss  Sons  v  Caledonian  Railway  Co.,  12,  230. 

Compensation  for  interrupted  access — Lands  Glauses  and  Rail- 
ways Clauses  Acts — Glasgow  District  Subway  Act,  1890. — 
Held  that  the  taking  away  of  a  right  of  direct  access  to  a 
public  street  for  the  three  months  allowed  to  the  defenders 
by  their  Act  was  an  "  injurious  affection  "  of  property,  and 
damages  awarded.  Milne  v  Glasgow  District  Subway  Co., 
10,  93. 

Compensation  for  injury  to  property — Non-timeous  intimation 
of  claim — Glasgov)  District  Subway  Act,  1890,  sec.  73- — The 
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special  Aot  of  Parliament  of  an  underground  railway  enacted 
that  compensation  for  structural  damage  caused  to  buildings 
near  the  line  by  its  construction  should  be  recoverable  from 
time  to  time,  but  not  unless  the  occurrence  of  the  damage, 
if  known  to  the  claimant,  were  notified  without  unreasonable 
delay,  and  the  claim  presented  within  six  months  from  the 
discovery.  Circumstances  in  which  held  that  due  notifica- 
tion of  damage  and  presentation  of  a  claim  did  not  take 
place,  and  interdict  granted  of  an  arbitration  for  settling  the 
compensation.  Glasgow  District  Subway  Go.  v  Aitken,  <Ssc., 
16,  129., 

Entry  without  notice  on  lands — Penalty — Form  of  action — 
Lands  Clauses  Act,  1845. — The  procedure  against  a  company 
for  recovery  of  the  first  penalty  under  sec.  87  of  the  Lands 
Clauses  Act  of  1845,  for  entering  upon  lands  without  con- 
sent, must  be  by  complaint  under  the  Summary  Procedure 
Acts  of  1864  and  1881,  and  action  in  the  ordinary  Sheriff 
Court  is  incompetent.  Action  for  recovery  of  the  penalty 
cannot  be  combined  with  action  for  recovery  of  the  damage 
specified  in  the  said  section.  Dennison,  &c.  v  Paisley  and 
Barrhead  District  Bailway  Co.,  16,  17. 

Injuriously  affecting  lands  by  overshadowing  access — Lands 
Glauses  Act,  1845 — Railways  Glauses  Act,  1845. — In  con- 
structing a  railway  two  bridges  were  built  close  together  across 
a  road  which  was  the  main  public  access  to  the  claimant's 
property.  An  abutment  of  one  of  these  bridges  was  built 
on  the  ground  taken  by  the  railway  company  from  the 
claimant,  and  the  other  bridge  and  the  other  abutment  were 
built  on  the  ground  of  another  proprietor.  Compensation 
was  claimed  owing  to  their  overshadowing  and  darkening 
the  approach  to  the  claimant's  property.  The  oversman 
(Lord  Pearson)  held  that  the  claimant's  land  was  injuriously 
affected  by  the  bridges,  and  that  he  was  entitled  to  com- 
pensation in  respect  of  depreciation  by  the  bridge  built 
partly  on  the  ground  taken  from  him,  but  not  on  account  of 
the  remaining  bridge  or  of  the  two  bridges  taken  together. 
Hutchison  v  Lanarkshire  and  Dumbartonshire  Railway  Co., 
12,  295. 

Injuriously  affected  property — Recurring  or  accruing  damage. 
— Opinion  as,  to  what  constitutes  "  recurring "  structural 
damage  to  a  property  which  has  been  damaged  by  the 
construction  of  a  railway,  and  for  which  compensation  has 
been  already  paid.  Moffat  v  North  British  Railway  Co., 
7,  30. 

Injuriously  affected  property — Sheriff — Agreement  with  eon- 
tractors  for  relief  from  damage  claims. — Held  that  (1)  an 
action  for  damages  against  a  railway  company  for  loss 
through  the  construction  of  their  railway  is  incompetent  in 
the  Small  Debt  or  Ordinary  Court,  and  must  be  raised  as 
provided  in  the  Railway  Acts ;  and  (2)  an  agreement  between 
the  company  and  their  contractors  as  to  damage  claims  is 
jus  tertii  of  the  pursuer.  M'Gill  v  North  British  Railway 
Co.,  7,  35, 
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Injury  to  land — Independent  contract. — ^Where  the  owners  of 
land  allege  that  it  has  been  injuriously  affected  in  the  con- 
struction of  a  railway  company's  line  under  statutory  powers, 
they  are  entitled  to  claim  compensation  from  the  company 
under  sec.  6  of  the  llailways  Clauses  Act  and  incorporated 
provisions  of  the  Ijands  Clauses  Act,  and  do  not  require  to 
claim  against  the  contractors  who  are  constructing  the  line 
for  the  company.  Hendry's  Trustees  v  West  Highland  Rail- 
way Co.,  10,  33. 

Lands  taken  under  statutory  powers — Expenses  in  trial  by 
Sheriff  and  jury. — Held  (1)  that  under  the  50th  section  of 
the  Lands  Clauses  Act,  1845,  the  party  entitled  to  expenses 
ought  to  be  allowed  the  reasonable  expense  of  a  previous 
precognition  and  survey  and  inspection  of  the  lands  to  be 
valued ;  (2)  that  the  rule  to  be  followed  in  regard  to  the 
fees  paid  to  skilled  witnesses  is  that  settled  by  Act  of 
Sederunt  as  applicable  to  civil  jury  trials  before  the  Court 
of  Session,  but  larger  fees  are  allowed  for  the  time  occupied 
by  them  in  making  preliminary  investigations,  to  enable 
them  to  qualify  themselves  for  giving  evidence,  than  are 
allowed  for  their  attendance  as  witnesses  at  the  trial ;  and 
(3)  that  the  expense  of  evidence  which  the  Court  may 
consider  unnecessary  will  not  be  allowed,  even  though  it  be 
adduced,  and,  in  general,  the  expense  of  witnesses  not 
examined  will  be  disallowed ;  (4)  special  case  in  which  the 
claimants  were  found  entitled  to  claim,  as  against  the  com- 
pany, the  expense  of  both  an  Edinburgh  and  a  Glasgow 
agent ;  (5)  fees  to  counsel  for  a  trial  in  Glasgow  during  the 
vacation  of  the  Court  of  Session ;  (6)  amenity  witnesses, 
who  are  not  professional  men,  are  only  entitled  to  their 
travelling  expenses  and  one  guinea  a  day  for  subsistence 
money.      Smith-Sligo  v  Caledonian  Railway  Co.,  Gl,  319. 

Making  good  deficiency  of  assessments  during  construction. — A 
railway  company  does  not  escape  its  liability  under  sec.  127 
of  the  Lands  Clauses  Act,  1845,  to  make  good  deficient 
assessments  for  land  tax,  prisons,  and  the  poor,  arising 
during  the  construction  of  its  works,  by  having  bought  and 
taken  the  titles  to  the  property  on  which  the  deficiency 
arises  in  the  names  of  trustees,  and  with  an  entry  at  a  date 
previous  to  the  passing  of  its  Act.  Beattie  v  North  British 
Railway  Co.,   7,   258. 

Making  good  deficiency  of  poor  rates. — Held  that  a  railway  com- 
pany continues  liable  for  a  deficiency  of  poor  rates  so  long 
as  any  portion  of  the  works  sanctioned  by  the  Act  authoris- 
ing the  railway  remains  uncompleted.  Question  as  to  when 
railway  works  are  to  be  held  asi  completed.  Parish  Council 
of  Barony  Parish,  Glasgow  v  GaleAwiian  Railway  Co., 
16,  3. 

Stopping  up  streets — Penalty. — Circumstances  in  which  a  tenant 
of  premises  in  a  section  of  street,  the  carriage-way  in  which 
was  stopped  up  for  trafiSc  by  the  construction  of  a  railway 
and  not  restored  by  the  company  within  the  period  allowed 
by  its  Act  (Glasgow  Central  Railway  Act,  1888),  held  entitled 
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to  sue  for  the  penalties  appointed  by  the  Act,  and  awarded 
half  thereof.  "  Immediate  vicinity  "  construed.  Currie 
r  Caledonian  BaMway  Co.,   10,  316. 

II.  Rates. 

Agreement — Most- favoured-trader  clause. — A  railway  company 
agreed  with  a  number  of  coalmasters  to  carry  their  goods 
at  certain  rates  per  ton  per  mile,  and  bound  itself,  in  the 
event  of  "  lower  rates  "  than  those  specified  being  charged 
to  other  traders  for  carriage  of  the  same  class  of  goods,  to 
give  a  corresponding  reduction  to  the  coalmasters  who  were 
parties  to  the  agreement.  Held  that  "  lower  rates  "  meant 
lower  rates  per  ton  per  mile,  and  that  one  of  the  coalmasters 
was  entitled  to  a  reduction  in  terms  of  the  agreement, 
because  other  traders  were  charged  rates  which,  though  not 
absolutely  lower  than  those  paid  by  him,  were  lower  by 
reference  to  the  distance  for  which  they  were  payable. 
Machinnon  v  Glasgow  and  3outh-W estern  Bailway  Co., 
1,   142. 

Agreement  —  Equalisation  —  Standard  rates.  —  Where  certain 
coalmasters  agreed  to  pay  to  a  railway  company  certain 
rates  of  carriage,  and  the  company  became  bound,  in  the 
event  of  lower  rates  being  charged  to  traders  who  were  not 
parties  to  the  agreement,  to  grant  a  corresponding  reduction 
to  the  coalmasters,  held  that,  to  entitle  the  coalmasters  to 
reduction,  it  was  sufificient  that  the  company  issued  tables 
by  which  lower  rates  were  offered  to  such  traders,  and  that 
it  was  immaterial  whether  or  to  what  extent  these  traders 
had  taken  advantage  of  the  lower  rates.  Where,  under  the 
same  agreement,  the  coalmasters,  notwithstanding  the 
stipulated  rates,  agreed  to  pay  to  the  company  the  rates 
paid  by  a  certain  firm  up  to  a  specified  limit,  and  it  appeared 
that  under  an  agreement  between  the  company  and  the 
firm  the  rates  to  be  paid  by  it  were  the  same  as  those  to 
be  paid  by  the  coalmasters,  and  that  it  had  a  corresponding 
right  to  reduction,  held  that  the  fact  that  the  firm  did 
not  exercise  that  right  could  not  bar  the  coalmasters  from 
demanding  their  reduction.  Boyd,  Gilmour,  &  Co.  v 
Glasgow  and  South-Western  Railway  Co.,  3,  311. 

Agreement — Most- favoured-trader  clause. — In  1875  an  agree- 
ment containing  a  most-favoured-trader  clause  was  entered 
into  between  a  railway  company  and  certain  coalmasters. 
One  of  the  coalmasters  thereafter  continued  to  be  charged 
the  rate  fixed  by  previous  agreement  in  1865,  which  was  lower 
than  that  stipulated  in  the  1875  agreement,  but  not  so 
much  lower  as  the  rates  offered  by  the  railway  company 
to  other  traders  not  parties  to  the  1875  agreement.  Held 
that,  though  the  1865  agreement  did  not  contain  a  most- 
favoured-trader  clause,  the  coalmaster  was  entitled  under 
the  1875  agreement  to  a  reduction  in  the  rate  stipulated 
corresponding  to  the  lower  rates  charged  to  these  other 
traders.  Boyd,  Gilmour,  <Ss  Go.  v  Glasgow  a/nd  South- 
Western  Railway  Co.,  4,  260. 
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Demurrage — Through  traffic  agreement — Equalisation  of  rates 
— Title  to  sue. — Coal  merchants  got  supplies  of  coal  sent 
over  the  lines  of  the  Caledonian  and  the  South-Western 
Railway  Companies  in  trucks  belonging  to  the  Caledonian 
Company.  The  South-Western  Company's  notes  advising 
the  arrival  of  the  waggons  intimated  that  demurrage  would 
be  due  if  they  were  not  unloaded  in  twenty-four  hours,  but 
the  merchants  often  failed  to  unload  in  time.  The  South- 
Western  Company  paid  demurrage  to  the  Caledonian  Com- 
pany for  the  detention  of  their  waggons  at  the  rate  claimed 
from  the  merchants,  under  an  agreement  between  the 
companies  entitling  the  South-Western  to  collect  demurrage 
for  the  Caledonian  Company.  Held,  in  an  action  for 
recovery  of  the  amount  by  the  South-Western  Company 
against  the  merchants,  that  the  former  had  a  title  to  sue, 
and,  in  charging  demurrage,  no  undue  preference  was  con- 
stituted in  favour  of  their  own  traffic  or  that  of  a  third 
company  carried  over  the  South-Western  line,  neither  of 
whom  exacted  demurrage  within  the  meaning  of  sec.  83 
of  the  Railways  Clauses  Consolidation  Act,  1845,  and  sec.  2 
of  the  Railway  Traffic  Act,  1854,  it  being  in  the  power  of  the 
Caledonian  Company  at  any  time  to  remit  demurrage.  Held 
further,  that  demurrage,  being  distinct  from  "  tolls,"  did 
not  fall  within  the  equalising  provisions  of  the  statutes. 
Glasgow  and  South-Western  Eailway  Co.  v  Wood  &  Co., 
3,  328. 

Equalisation — Same  portion  of  line. — Where  the  traffic  of  two 
collieries  started  from  the  same  railway  station  on  its 
journey  to  a  seaport,  but  the  traffic  of  one  of  them  had  to 
be  carried  back  415  yards  along  the  railway  to  reach  the 
station,  held  that  the  traffic  of  both  collieries  passed  only 
over  the  same  portion  of  the  railway,  within  the  meaning  of 
sec.  83  of  the  Railways  Clauses  Consolidation  Act,  1845. 
T eats' s  Trustees  v  Glasgow  and  South-Western  Eailway 
Co.,  3,  307. 

Traffic  Acts — Undue  preference. — Held  (1)  that  an  action  for 
repayment  of  alleged  overcharges  of  rates  on  the  ground 
of  undue  preference  was  incompetent  under  the  Railway  and 
Canal  Traffic  Act,  1854,  the  only  remedy  being  by  interdict ; 
(2)  that,  while  under  the  Railways  Clauses  Act,  1846,  sec. 
83,  the  goods  of  the  favoured  trader  must  be  carried  "  over 
the  same  portion  of  the  line  "  as  those  of  the  complainer, 
that  was  not  so  in  the  instance  founded  on ;  and  (3)  that 
where  goods  passed  over  the  same  portion  of  the  line  there 
was  undue  preference,  although  the  favoured  trader 
guaranteed  £5000  per  annum,  it  not  being  alleged  in  defence 
that  he  sent  full  train  loads  or  otherwise  materially  lessened 
the  expense  of  carriage.  Somerville  v  North  British 
Eailway  Co.,  2,  38. 

III.  Care  of  Line. 

Accommodation     works  —  Defective     culvert  —  Damages. The 

tenants  of  fields  near  a  railway  sustained  damage  by  their 
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fields  being  flooded  owing  to  a  culvert  under  the  line  being 
insufficient.  They  sued  for  reparation.  Held  that  sec. 
65  of  the  Railways  Clauses  Act,  1845,  which  relieves  the 
railway  from  making  further  accommodation  works  after 
the  line  has  been  open  five  years,  did  not  bar  an  action  for 
damages.  Barrie  v  Glasgow  and  South-W ester n  Railway 
Co.,  5,  278. 

Accommodation  woi'k — Repair  of  drain  beneath  line — Extent  of 
repair. — Where  a  railway  company,  in  forming  its  line,  had 
lowered  a  public  road  which  it  crossed,  and  to  drain  the  road 
had  constructed  a  drain  into  an  adjacent  ditch,  held  that 
the  road  authority  was  entitled  to  decree  ordaining  the  rail- 
way company  to  repair  the  drain  and  the  ditch  so  as  to  carry 
off  the  water  from  the  road  as  originally  done,  though  the 
ditch  had  not  originally  been  part  of  the  railway  construc- 
tion work.  Western  District  Committee  of  HaddinyUm  v 
North  British  Railway  Co.,  18,  39. 

Level  Crossing — Duty  of  railway  company  to  keep  crossing  safe 
for  use  hy  those  entitled  to  use  it. — The  pursuers  were  doing 
constructive  work  on  premises  adjoining  a  railway  line,  and 
in  order  to  get  to  them  had  to  cross  the  defenders'  railway 
on  its  level.  The  crossing  was  attained  by  using  a  key 
entrusted  by  the  defenders  to  the  occupiers  of  tlie  premises. 
While  crossing  the  line  a  horse  and  van  of  the  pursuers,  con- 
taining building  material,  in  consequence  of  the  rails  not 
being  sufficiently  sunk  in  the  ballast,  stuck  on  the  line,  and 
trains  approaching  from  opposite  directions  struck  the  van, 
and  damaged  it  and  the  horse.  Held  that  it  was  the  duty 
of  the  railway  company  at  common  law  to  see  that  the  level 
crossing  was  reasonably  safe  for  use  by  those  entitled  to  use 
it  by  access  to  the  key.  Mailer  v  Caledonian  Railway  Co., 
17,  328. 

Level  crossing — Road — Submission — Reparation. — A  tenant's 
heifers  were  killed  by  a  passing  train  at  a  level  crossing  in 
his  farm.  The  crossing  was  on  a  public  road  made  in  1858 
in  virtue  of  a  submission  between  the  landowner  and  the 
railway  company,  but  was  not  authorised  by  special  Act. 
The  road  was  not  kept  in  order  by  the  road  trustees,  but 
was  used  of  right  by  the  public,  being  fit  for  gigs,  carts,  &c. 
Held  (1)  that  it  was  a  public  carriage  road  in  terms  of  the 
Railways  Clauses  Act,  1845,  and  the  level  crossing  was 
illegal ;  (2)  that  the  submission  was  ultra  vires,  and  in  any 
view  could  not  afiect  the  tenant  (pursuer)  as  one  of  the 
public;  (3)  that  the  action  was  not  excluded  by  lapse  of 
time  or  the  pursuer's  silence  during  his  tenancy;  and  decree 
granted  for  the  value  of  the  heifers.  Barclay  v  Great  North 
of  Scotland  Railway  Co.,  G2,  443. 

Obligation  to  fence  line — Gates  across  colliery  siding — Trespass 
of  cattle.— Where  cattle  strayed  along  a  private  branch 
railway,  and  thence  through  a  gateway  at  the  junction  left 
open  by  the  public  railway  company  on  to  the  main  line, 
where  they  were  injured,  held  that  the  railway  company 
were  not  liable  in  damages  for  the  loss  of  and  injury  to  the 
cattle.      King  v  Caledonian  Railway  Co.,  8,  200. 
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Obligation  to  fence  line — Junction  of  private  railway — Injury 
to  stray  cattle- — Cattle  having  strayed  on  to  a  private  rail- 
way, and  thence  on  to  a  public  railway  through  an  open  gate 
at  the  junction,  were  killed  by  a  train  on  the  public  railway. 
Held  that  the  railway  company  were  not  liable  in  damages, 
there  being  no  obligation  upon  them  either  at  common  law 
or  under  the  railway  statutes  to  fence  their  railway  at  such 
a  point.     Pollock  v  Caledonian  Railway  Co.,  3,  210. 

Obligation  to  fence  line — Junction  of  private  railway — Injury 
to  stray  cattle. — Sheep  having  strayed  on  to  a  public  rail- 
way through  a  gate  between  that  railway  and  a  private  line 
and  been  killed,  held  that  the  railway  company  was  not 
liable  for  the  loss,  although  the  gate  had  been  left  open 
negligently  by  one  of  its  servants.  M' Arthurs  v  Glasgow 
and  S outh-W estern  Railway  Co.,  3,  327. 

Reparation — Fire  caused  by  spark  from  engine. — In  an  action 
against  a  railway  company  for  damages  in  respect  of  loss 
of  stacks  through  fire  caused  by  a  spark  from  an  engine, 
held  (1)  that  fault  had  been  proved  on  the  part  of  the  rail- 
way company,  the  engine  not  having  been  furnished  either 
with  a  spark-arrester  or  with  such  other  means  of  preventing 
emission  of  sparksi  as  were  held  to  be  suifioient  in  The  Port- 
Glasgow  and  Newark  Sailcloth  Co.  v  Caledonian  Railway 
Co.,  15th  March,  1892,  19  R.  608;  affirmed  by  House  of 
Lords,  21st  February,  1893  ;  and  (2)  that  the  proximity  of 
the  stackyard  to  the  railway  did  not  infer  such  contributory 
negligence  on  the  part  of  the  owner  of  the  stacks  as  to 
absolve  the  railway  company  from  liability.  Clive  v  Port- 
patrich  and  Wigtownshire  Joint  Committee,  9,  244. 

Ranking*.      See    Bankruptcy    II. ;    also    Arrestment,    AssiaNATioN, 
Lease  V. 

Rates.     See  Assessment,  Harbour,  Police  IV.,  Poor  I.,  III.,  Public 
Health  III.,  Railway  II. 

Ratification.      See  Contract  III. 

Real  Burden.      See   Pbopbrty,   Right   in   Security,   Superior   and 
Vassal. 

Receipt.      See  Carrier  II.,  Discharge,  Insurance,  Loan,  Reparation 
VI.,  Repetition. 

Recompense.     See  also  Aliment,  Carrlaqb,  Lease  VII.,  Poor  II., 

Repetition. 

Accidental  mixing  of  goods — Liability  of  intromitter  to  account 
for  price  of  immixed  goods. — ^Where  the  goods  of  one  party 
had  been  by  some  mistake  shipped  along  with  the  goods  of 
another  party,  and  the  latter  had  delivered  them  along  with 
his  own  and  been  paid  for  them,  held  that  he  could  not 
retain  the  price  to  meet  a  claim  of  damages  alleged  to 
have  been  caused  by  the  inferior  character  of  the  first  party's 
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goods,  but  must  pay  over  the  price  to  the  extent  required 
by  the  first  party  to  replace  his  goods.  Durm  ds  Stephen  v 
Moyse  &  Co.,  7,  12. 

Outlay  by  joint  proprietor. — Where  one  of  two  joint  proprietors 
of  a  house  expended  sums  on  repairing  it  after  damage  by 
storm  without  consulting  the  other,  held  that  he  was  en- 
titled to  recover  half  his  outlay  from  the  other.  Remnie  v 
M'Gill,  1,  158. 

Uncertainty  of  amount  of  benefit. — Held  that  to  afford  a  ground 
of  action  on  the,  principle  of  recompense  proof  is  required  (1) 
that  the  money  has  been  laid  out  in  error  ;  (2)  that  the  party 
called  on  to  repay  the  money  has  been  lucratus  by  what  has 
been  done ;  and  (3)  of  the  extent  to  which  he  has  been 
lucratus.  Circumstances  in  which  it  was  held  not  proved 
that  the  defender  had  been  to  any  definite  extent  lucratus, 
and  absolvitor  granted.  Renfrew  Brothers  v  Stewart, 
11,  179. 

Reconvention.     See  Jdrisuiction  II. 

Record.     See  Process  II.,  VI. 

Records.      See  Public  Records. 

Redemption  of  Casualties.     See  Superior  and  Vassal. 

Reduction.     See  Sheriff  I. ;  also  Multiplepoindino,  Process  VI. 

Reference.     See  Arbitration,  Lease  VII.  (6),  Process  VIII. 

Reference  to  Oath.     See  Loan,  Peocehs  VIL,  Prescription  I. 

Reformatory  School.      See  Aliment,  Assessment  II. 

Reg"ister.      See  Company,  Process  VIII.,  Public  Records,  Ship  I., 
Writ. 

Reg"istration  of  Voters.     See  Franchise,  Valuation  of  Lands. 

Rei  interventUS.     See  Contract  III.,  Lease  I.,  Writ. 

Rejection.      See  Carrlage  III.  («),  (b),  Sale  II.  (5). 

Relief.     See  Assessment  II.,  III.,   Lease  IV.,   Poor  II.,   Sale   IV., 
Superior  and  Vassal. 

Relocation.     See  Lease  I.,  Master  and  Servant  I. 

Remit.     See  Process  VII. 

Removing".      See  Lease  IV.,  VIII.,  IX.,  Process  II.,  IV. 

Rent.     See  Lease  IV.,  V. 

Renunciation.     See  Lease  III.,  VII.  {a),  VIII. 
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Reparation.  See  also  Agency  II.,  Burgh,  Carriage,  Debts  Rb- 
covERT  Act  I.,  Harbour,  Hiring,  Lease  III.,  Loan,  Master 
AND  Servant  III.,  IV.,  Mine,  Patent,  Police  I.,  Process  II., 
v.,  VI.,  VII.,  Property,  Public  Health,  Railway  I.,  III., 
Rioting,  River,  Road,  Slander,  Ship,  Title  to  Sub. 
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VII. 
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„      434 

I.  Personal  Wrong  or  Negligence. 

Assault — Damages  for  fracture  of  leg. — -In  a  quarrel,  the  de- 
fender kicked  the  pursuer  on  the  right  leg,  and  he  feU.  On 
examination  the  leg  was  found  fractured,  with  the  bones 
broken  into  two  or  three  pieces ;  and  it  became  one  inch 
shorter  than  the  other,  and  the  pursuer  became  permanently 
lame.  Held  that  the  defender  was  liable  in  damages. 
Opinion  as  to  the  value  of  the  evidence  of  a  witness  who 
actually  saw  an  occurrence,  in  contradistinction  to  many  who 
were  present,  but  did  not  see  it.  MacGregor  v  Murphy, 
11,  85. 

Assault — Boy  hurt  through  use  of  tawse. — A  boy  of  twelve  years 
sued  his  school  teacher  for  damages,  alleging  that  permanent 
injury  had  been  caused  to  one  of  his  fingers  by  the  use  of 
tawse  while  it  was  sore.  Circumstances  in  which  held  that 
the  allegation  was  not  proved,  but  that  the  injury  became 
permanent  through  his  parents'  unskilful  treatment  of  the 
sore.  Observations  on  corporal  punishment  by  school 
teachers.     Stevenson  v  Borthwick,  15,  200. 

Assault  hy  vaccination — Prisoner  and  medical  officer  of  prison — 
Implied  consent. — The  pursuer,  having  been  convicted  of 
the  crime  of  intimidation  and  sent  to  prison,  was  there,  with- 
out objection  on  his  part,  vaccinated  by  the  defender,  who 
made  no  misrepresentation  on  the  subject  or  on  the  practice 
in  prison,  and  was  not  negligent  in  performing  the  opera- 
tion. Held  that  the  pursuer  was  a  consenting  party  to  the 
operation,  and  defender  assoilzied.  Thomson  v  Devon, 
15,  209. 

Assault — Excessive  violence  when  self-defence  not  requisite. — 
Compensatio  injuriarum. — A  company  of  men  engaged  in 
sport  entered  without  leave  the  fields  of  a  farmer,  who  had 
previously  been  annoyed  by  similar  trespasses,  and  who, 
while  detaining  one  of  the  trespassers  and  surrounded  by 
several  others,  kicked  out  violently,  and  seriously  injured 
one  of  them  who  had  laid  his  hand  on  him.  No  violence  had 
been  used  to  the  farmer,  though  an  attempt  was  made  to 
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release  from  his  clutches  the  man  detained,  who  had  given 
his  name  euid  address.  Ihe  injured  man,  after  a  pause, 
struck  the  farmer  a  violent  blow.  The  Sheriif-Substitute 
held  that  there  was  no  ground  for  obtaining  damages  from 
the  farmer,  but  it  was  held  by  the  bherifi-Principal  that  the 
farmer,  in  a  state  of  fury  and  losing  his  self-control  in 
circumstances  which  did  not  cause  reasonable  apprehension 
of  danger  to  his  life  or  limbs,  had  iutlicted  serious  personal 
injury,  and  was  liable  in  damages,  the  return  blow  not 
being  a  competent  set-off.     M'Diarmid  v  Barrie,  18,  47. 

Cattle  poisoned  by  yew  cuttings. — Held  that  a  person  who  had 
put  some  yew  cuttings  into  a  field  where  cattle  were  grazing, 
which  were  eaten  by  the  cattle  and  caused  their  death,  was 
liable  in  the  value  of  the  cattle  to  their  owner,  on  the 
ground  that  the  poisonous  character  of  yew  is  common 
knowledge.    Sloan  v  Thomson,  7,  60. 

Damaging  nets — Proof — Report  of  sea  fishery  officer. — In  an 
action  for  damage  done  to  fishery  nets  a  report  by  a  sea 
fishery  officer  was  lodged,  which  stated  that  he  thought  the 
defender's  boat  was  to  blame,  but  did  not  assess  the  damage. 
On,  a  plea  that  proof  was,  by  the  Sea  Fisheries  Amendment 
Act,  1885,  sec.  7,  limited  to  that  report,  held  that  proof  at 
large  was  not  excluded,  in  respect  (1)  that  no  offence  against 
the  Sea  Fisheries  Acts  was  alleged  or  proved ;  (2)  that  in 
the  absence  of  such  an  offence  the  report  only  excluded 
further  evidence  as  to  the  amount  of  damage ;  (3)  that  in 
any  case  the  report  was  defective,  and  not  in  terms  of 
the  statute ;  and  (4)  that  it  was  necessary  "  to  do  justice  in 
the  cause."     Noble  v  Groat,  5,  56. 

Disclosure  of  confidential  communication — Extrajudicial  ex- 
penses of  defending  action  claimed  as  damages. — Held  that 
a  person  who,  by  disclosing  a  third  party's  communication, 
was  the  cause  of  an  unsuccessful  action  of  damages  for 
slander  being  brought  against  the  writer  of  the  communica- 
tion, was  not  liable  to  the  writer  for  the  extrajudicial  ex- 
penses of  defending  himself.  Mushets,  Ltd.  v  Mackenzie 
Bros.,  15,  35. 

Due  lighting  of  common  stairs — Glasgow  Police  Act,  1866. — 
Circumstances  in  which  the  Glasgow  Police  Commissioners 
were  held  liable  in  damages  for  injuries  to  the  pursuer 
caused  through  her  falling  down  a  stair  which  was  not  duly 
lit  and  which  the  Commissioners  were  under  the  Glasgow 
Police  Act  bound  to  light.  M'Arthur  v  Glasgow  Police 
Commissioners,   10,  347. 

Embezzlement  by  treasurer — Liability  of  gratuitous  auditors. — 
Held  competent  to  sue  gratuitous  auditors  for  reparation  for 
losses  by  embezzlement  of  a  treasurer  alleged  to  have 
occurred  through  their  fault  or  negligence.  Benevolent 
Yearly  Association  v  Young  and  Gall,  10,  288. 

Faulty  tise  of  statutory  power — Damages  for  death  of  child 
carelessly  removed  to  fever  hospital — Statutory  protec- 
tion.— A  local  authority  claiming  to  act  under  the  Public 
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Health  Act,  1867,  removed  to  its  hospital,  without  judicial 
warrant  but  by  consent  of  parents,  a  child  infected  with 
scarlatina,  and  so  conducted  the  removal  that  the  child's 
illness  was  aggravated  by  exposure  to  cold,  and  she  died. 
In  an  action  for  damages  raised  by  her  father,  held  that  the 
defenders  were  liable,  that  they  were  not  protected  by  the 
118th  section  of  the  Act,  and  that,  in  order  to  make  useful 
the  argument  that  the  child  would  have  died  even  if  the 
greatest  care  had  boen  taken,  they  must  have  proved  (which 
they  did  not)  that  the  recovery  of  the  child  was  absolutely 
hopeless  before  removal.  Sharp  v  Glasgow  Corporation, 
12,  303. 

Faulty  use  of  statutory  power — Irregular  destruction  of 
diseased  meat — Statutory  protection. — Held  that  carcases 
in  public  shambles  having  been  seized  as  unfit  for  food  by 
the  defenders  under  the  powers  of  the  Public  Health  Act, 
1867,  the  protecting  words  of  sec.  118  applied,  although 
the  defenders'  proceedings  in  disposing  of  the  carcases  had 
not  been  regular.  Further  held  that,  an  action  for  the 
value  of  the  carcases  not  having  been  raised  within  two 
months,  the  defenders  were  protected  by  the  time  limit  con- 
tained in  the  section.  Whyte  v  Police  Commissioners  of 
Kirriemuir,   12,  315. 

Gangway  accident — Contributory  negligence. — Where  a  steam- 
boat owner  was  carrying  live  stock,  and  had  laid  a  gangway 
to  the  quay  for  passengers,  but  the  pursuer  rushed  to  a 
gangway  which  the  ^owner's  men  were  in  the  act  of  fasten- 
ing to  the  quay  for  the  stock,  so  that  he  sent  it  off  the  quay, 
and  he  fell  over  it  into  the  water  and  was  injured,  held  that 
the  owner  was  not  liable  in  damages.  Opinion  that,  even 
if  the  owner's  men  were  in  fault  in  not  sooner  making  fast 
that  gangway,  there  was  contributory  negligence  of  the 
pursuer  barring  his  claim.     Love  v  Williamson,  8,  302. 

Inciting  dog  to  chase  cat  in  public  street — Injury  to  passer-hy. — 
The  defender,  seeing  a  cat  running  past  in  a  street,  called 
to  a  dog  beside  him  to  "  seize  it."  The  dog  gave  chase  to 
the  cat,  and  ini  doing  so  knocked  down  and  injured  a  child. 
Held  that  the  defender,  in  setting  a  dog  to  chase  a  cat  in 
a  public  street,  acted  negligently  and  without  due  care  for 
passers-by,  and  was  liable  in  damages.  Brogan  v  Worton, 
7,  162. 

Interfering  with  constable  on  duty. — Two  constables  were  con- 
veying a  refractory  prisoner  to  the  police  office,  when  he  sat 
down  on  the  pavement.  The  pursuer,  an  elderly  woman, 
pressed  forward  and  asked  one  of  the  constaHes  what  he 
was  doing.  The  constable  pushed  her  from  him,  and  she 
fell  on  the  pavement  and  was  injured.  She  sued  him  for 
damages.  Held  that  she  failed  to  prove  he  was  to  blame  for 
the  occurrence.     Hall  y  Watson,  12,  117. 

Killing  a  cat — Trespass  by  cats. — A  person  who  trapped  a  cat 
in  his  garden,  in  which  the  flower  beds  had  been  damaged  by 
oats,  held  not  liable  in  damages  to  the  owner  of  the  cat. 
M'Kay  v  Kidd,  Gl,  502. 
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Killing  a  dog — Trespass. — Held  that  a  gamekeeper  was  not 
justified  in  shooting  two  stray  greyhounds  -which  were 
coursing  hares  and  rabbits,  and  in  so  doing  disturbed  the 
sheep  in  the  fields,  but  did  not  chase  the  sheep.  Bathgate 
V  Black,  G2,  469. 

Killing  a  dog — Trespass.- — -A  gamekeeper  is  liable  in  damages 
for  shooting  a  dog,  even  after  warning  its  owner  of  its  habit 
of  trespassing  and  pursuing  game,  if  he  shoots  it  while  it 
is  not  actuially  pursuing  game.     Scott  v  White,  G2,  470. 

Killing  a  dog — Trespass. — Held  that  no  one  has  a  right  to  kill 
a   dog    which    is    merely   trespassing.  Stewart   v    Sim, 

2,  177. 

Killing  a  dog — Tresjjass. — Held  that  one  is  not  entitled  to  shoot 
a  dog  found  straying  within  his  private  enclosures  when  it 
is  not  actually  doing  mischief.  Duncan  v  Gillespie  and 
King,  4,  195. 

Killing  dog — Justification. — ^A  dog  which  had  been  in  the 
habit  of  frequenting  a  farmer's  premises  to  the  annoyance 
and  alarm  of  his  family,  whose  owner  had  been  warned  to 
keep  it  away,  and  which  on  a  particular  occasion  refused  to 
go  away  whea  warned  to  do  so  by  the  farmer  and  his  son, 
and  put  them  in  reasonable  fear  of  injury  to  person  or 
property,  was  shot  by  the  farmer  with  a  charge  of  peas  and 
injured.  Held  that  the  defender  was  justified  in  so  shoot- 
ing the  dog.     Smith  v  AitJcen,  13,  279. 

Killing  trespassing  dog. — Circumstances  in  which  held  that  the 
shooting  at  and  killing  of  a  dog  that  was  merely  trespassing 
was  unjustifiable,  and  damages  axoarded.  Gumming  v 
M'Ewan,  16,  368. 

Killing  dog  in  pursuit  of  game. — Held  that  a  gamekeeper  is  not 
justified  in  shooting  a  dog  alleged  to  be  in  the  act  of  worry- 
ing or  killing  a  pheasant,  and  that  he  is  liable  in  damages 
to  the  owner  of  the  dog  if  he  does  so.  Opinion  that  the 
shooting  tenant's  remedy  is  by  ordinary  action  of  damages 
against  thei  owner  of  the  dog,  and  observations  as  to  the 
rights  of  property  in  dogs  and  game  and  the  degree  of 
necessity  sufficient  to  justify  the  shooting  of  a  dog  for  the 
protection  of  property  of  value.  Shedden  v  Bddington, 
20,  268. 

Magisterial  inaction — Patrimonial  loss. — ^Where  a  man  sued 
burgh  magistrates  for  damages  because  they  disregarded  a 
complaint  against  their  chief  constable,  h^ld  that  the  action 
was  irrelevant,  and  particularly  so  because  no  patrimonial 
loss  could  be  instructed.  Robertson  v  Glasgow  Magistrates, 
3,  345. 

Marker  injured  at  target  practice — Damnum  fatal©. — A  volun- 
teer in  the  course  of  rifle  practice  fired  at  the  wrong  target, 
and  a  splinter  from  his  bullet  struck  the  marker  for  the 
target  at  which  he  had  fired  and  injured  his  eye.  Held 
(altering  thei  Sheriff-Substitute,  who  found  contributory 
negligence)  that  in   the   circumstances  the   occurrence  was 
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damnum  fatale,  and  tlie  volunteer  was  not  liable  in  damages. 
Weir  V  Mackay  and  Ford,  2,  349. 
'Parent's  liability  for  fault  of  his  young  child  in  his  service. — 
Held  that  a  person  who  employs  his  child  of  tender  years  to 
perform  a  duty  is  liable  for  the  consequences  of  the  improper 
performance  of  that  duty.     Nathaniel  v  M'Nicol,  11,  262. 

Seduction — Competency  of  action  after  nine  years. — Held  that 
a  delay  of  nine  years  in  raising  an  action  of  damages  for 
seduction  did  not  bar  the  action,  but  increased  the  onus  of 
proof  on  the  pursuer,  and  might  also  aflect  the  question  of 
the  amount  of  damages.    Eadie  v  Sharp,  10,  267. 

Seduction — Promise  of  marriage. — Held  that  an  averment  of 
promise  of  marriage  by  the  defender  is  not  essential  to  the 
relevancy  of  an  action  of  seduction  by  a  woman ;  and  that 
averments  of  seductive  arts  on  the  part  of  the  defender, 
whom  the  pursuer  knew  to  be  a  married  man,  were  suflficient 
to  constitute  a  relevant  case,  and  proof  of  them  entitled  the 
pursuer,  previously  a  virtuous  person,  to  damages.  Boyd  v 
Swan,  14,  230. 

Stone-throwing — Liability  of  eight-year-old  child. — ^A  boy,  eight 
years  old,  threw  a  stone  at  a  girl  and  injured  her  sight. 
Held  that  he  and  his  father  were  liable  in  damages  for  the 
injury.    Bussell  v  Kerr,  4,  312. 

II.  Negligence  in  the  Care  of  Property— (a)  Heritage. 

Bar  across  shop  doorway — Custom,er  injured. — The  pursuer, 
with  the  consent  of  her  husband,  sued  the  defender  for 
damages  for  personal  injuries  sustained  by  her  while  leaving 
the  defender's  shop  in  consequence  of  her  head  coming  in 
contact  with  an  iron  bar  put  across  the  doorway  for  the 
purpose  of  fastening  the  door.  Held  on  the  evidence  that 
the  pursuer  had  failed  to  prove  culpa  against  the  defender. 
Hannay  v  Buchanan,  16,  335. 

Breach  in  fence — Injury  to  straying  horse. — ^A  company  had  a 
coup  for  chemical  refuse  next  a  field.  A  horse  at  grass  with 
the  farmer  strayed  into  the  coup  and  died  from  the  injuries 
it  received  from  the  lime,  &c.  The  coup  was  fenced  by  a 
turf  dyke,  which  was  said  by  the  owner  of  the  horse  to  be 
insuflScient.  A  carter  of  a  contractor  employed  by  the  com- 
pany had,  in  depositing  refuse,  pulled  down  part  of  the 
fence,  and  failed  to  replace  it.  Held,  in  an  action  for 
damages  by  the  owner  of  the  horse  against  the  farmer,  the 
company,  and  the  contractor,  that  the  loss  had  been  caused 
by  the  negligence  of  the  carter,  for  which  his  employer  was 
liable ;  that  it  was  not  proved  that  the  fence  was  insufficient, 
but  that  even  if  it  were  so  the  accident  had  not  occurred 
through  its  insufficiency,  but  through  the  carter's  meddling 
with  it ;  and  therefore  that  the  farmer,  and  the  company 
whose  duty  it  was  to  maintain  it,  were  not  liable.  Marshall 
V  Mason  and  Others,  2,  153. 

Dangerous  chimney-head — Injury  to  sweep. — Held  that  the 
proprietors  of  an  old  and  dilapidated  building  are  bound  to 
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have  it  regularly  inspected  as  to  external  defects  to  prevent 
danger  to  the  lieges ;  and  damages  awarded  where  a  chim- 
ney fell  with  a  chimney  sweep  (who  had  gone  there  to  sweep 
a  vent  in  the  usual  way),  and  who  was  killed  in  consequence. 
Short  V  Wilsons,  10,  125. 

Dangerous  place  in  public  hall — Contributory  negligence. — 
Circumstances  in  which  the  owners  of  a  hall,  who  left  un- 
locked the  door  covering  a  dangerous  place  near  a  passage, 
were  held  liable  in  damages  to  one  who  was  lawfully  in  the 
passage  and  received  injuries  on  stepping  through  the  door. 
Smith  V  Glasgow  Town  Council,  12,  235. 

Death  of  cattle  by  eating  poison — Duty  of  fencing. — -Where 
cattle  ate  and  died  of  red  lead  found  by  them  in  the  de- 
fender's disused  engine-house,  the  door  of  which  was 
generally  fastened,  but  had  been  from  time  to  time  broken 
open  by  parties  unknown,  held  that  the  defenders  were  not 
liable  in  damages  to  the  owner  of  the  cattle,  in  respect  there 
was  no  obligation  upon  them  to  fence  the  engine-house,  and 
no  negligence  on  their  part.  Drysdale  v  Saline  Valley 
Coal  Co.,  12,  59. 

Death  of  cattle  by  eating  poisonous  material  on  public  foot- 
path.— The  defenders  had  constructed  a  footpath  along  a 
public  road.  The  footpath  was  coated  with  cinders  obtained 
from  a  public  smithy.  Amongst  the  cinders  was  discovered 
asbestos  packing  containing  small  quantities  of  red  lead. 
Held,  in  the  circumstances,  that  it  was  not  proved  that  the 
pursuer's  cows  had  died  from  eating  lead  picked  up  by 
them  when  passing  along  the  road,  and  that  if  they  did,  the 
defenders  were  not  shown  to  be  in  fault.  Lamb  v  Forfar- 
shire County  Council,  13,  301. 

Defective  culvert — Flooding  through  abnormal  rainfall — 
Public  authority — Damnum  fatale. — Circumstances  in  which 
burgh  commissioners  were  held  not  liable  for  damage  caused 
to  a  dwelling-house  by  flooding  from  a  burn,  partly  in 
culvert,  during  an  abnormal  rainfall.  Lome  v  Town 
Council  of  Airdrie,   19,   240. 

Defective  paling. — Circumstances  of  a  claim  for  damages  in 
respect  of  the  fall  of  a  child  through  a  paling.  Whitehead  v 
Turnbull,  Parnie,  dc  Adam,  3,  443. 

Defective  sewer — Public  commissioners — Res  ipsa  loquitur. — 
Negligence  in  the  maintenance  of  a  public  sewer  held  to  be 
proved  without  evidence  of  the  specific  defect.  Fwing  &  Go. 
V  Glasgow  Police  Board,  G2,  475. 

Defective  shop  window — Proprietor's  knowledge. — An  action  was 
raised  in  the  Sheriff  Court  of  Stirlingshire  against  a  party 
who  was  not  resident  within  the  sheriffdom,  but  who  had 
been  personally  cited  and  possessed  heritable  property  within 
it.  The  ground  of  action  was  personal  injuries  alleged  to 
have  been  caused  to  a  tenant  by  a  defect  in  this  property, 
which  was  not  said  to  have  been  noticed  or  curable  by  the 
defender.  Held,  in  these  circumstances,  that  the  Sheriff  of 
Stirlingshire  had  jurisdiction,  but  that  the  averments  were 
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insufficient  to  found  a  relevant  action.  Nimmo  v  Maclean, 
7,  233. 

Defective  stair — Landlord  and  tenant — Known  danger. — ^Where 
a  tenant  who  .was  injured  by  a  staircase  giving  way  alleged 
that  it  had  become  insecure  some  time  before,  and  liat 
warning  of  its  condition  had  been  given  to  the  landlord,  but 
that  he  (the  pursuer)  had  not  realised  that  its  condition 
was  so  critical  that  he  was  not  in  safety  to  occupy  the  house, 
held  that  in  the  circumstances  a  proof  should  be  allowed 
before  answer.     Bice  v  Muirhead,  12,  177. 

Defective  stair  railing. — Circumstances  in  which  held  that  a 
house  proprietor  was  liable  for  an  accident  sustained  in  con- 
sequence of  the  defective  state  of  a  railing  on  a  common 
stair.    Griffin  v  Tosh,  1,  332. 

Drain  negligently  left  open. — ^The  defender,  the  proprietor  of  a 
property,  was  having  certain  operations  carried  out  in  con- 
nection with  the  drainage  of  that  property,  in  the  course 
of  which  the  contractor  for  the  operations  left  a  hole  open 
in  the  flags  in  a  close  through  which  the  pursuer  was  passing 
when  she  fell  into  the  hole  and  was  injured.  Held  that  the 
defender  was  liable  in  damages.  Observations  as  to  the 
duties  of  proprietors  of  properties  under  repair.     M'Guigan 

V  Langlands,  11,  290. 

Drowning  of  hoy — Fencing  dangerous  plcLce — Liability  of 
statutory  trustees. — Held  that  the  defenders  were  liable  in 
damages  in  respect  of  their  failure  to  properly  fence  a  piece 
of  water  in  process  of  reclamation,  to  which  the  public  had 
unrestricted  access,  whereby  a  boy  was  drowned.     Robertson 

V  Aberdeen  Harbour  Commissioners,  3,  23. 

Drowning  of  child — Pond  in  public  park — Commissioners  of 
police. — Police  commissioners  held  under  a  deed  of  gift  a 
park  containing  a  pond  expressly  designed  for  the  sailing  of 
model  yachts  and  children's  boats,  and  having  stagings  to 
where  the  water  was  two  feet  deep  for  the  starting  of  such 
yachts  and  boats.  Held,  in  an  action  of  damages  in  respect 
of  the  drowning  of  a  child  from  one  of  these  stagings,  that 
the  commissioners  were  not  bound  to  rail  round  the  stag- 
ings and  give  access  thereto  by  snibbed  gates,  or  to  provide 
more  policemen  and  watchers  than  is  customary  in  a  public 
park.     M'Glashan  v  Macdonald,  4,  401. 

Drowning  of  child  in  private  pond — Trespass — Contributory 
negligence  of  child. — A  road  open  to  tenants  and  those 
who  had  business  with  them  led  from  a  public  street  to  a 
^yard,  near  which  was  a  pond.  There  was  no  gate  at  the 
entrance  to  the  private  road,  but  a  fence  separated  the  yard 
from  the  pond.  The  fence  was  broken  down  at  one  point. 
A  boy  nine  years  of  age  strayed  from  the  public  street 
within  the  paling  and  fell  into  the  pond  and  was  drowned. 
In  an  action  of  damages  by  his  father  against  one  of  the 
proprietors  and  the  lessee  of  the  pond,  held  that  the  death 
of  the  child  was  not  due  to  the  fault  of  the  defenders, 
and  that  the  boy's  negligence  contributed  to  his  death. 
M'Mullen  v  Thomson  and  Currie,  5,  318. 
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Drowning  of  child  in  mill-lade — Gontrihutory  negligence — 
Manifest  danger — Duty  to  fence — (Sequel  to  Dunn  v  Cun- 
ninghame,  4  F.  977). — A  boy  over  teai  years  of  age  having 
in  broad  daylight  fallen  into  a  mill-lade  at  a  point  100  yards 
away  from  the  public  road  and  12  feet  to  the  north  of  a 
private  path  leading  along  the  side  of  the  lade  from  one 
village  to  another,  the  said  mill-lade  and  private  path  being 
both  situated  on  the  property  of  the  defender,  held  that  the 
boy  was  guilty  of  contributory  negligence,  and  the  pursuer, 
his  mother,  was  not  entitled  to  recover  damages.  Further 
held  by  the  Sheriff-Substitute — (the  Sheriff  reserving  his 
opinion,  the  decision  of  the  point  being  unnecessary  for  the 
disposal  of  the  case) — ^that  there  was  no  duty  incumbent  on 
the  defender  to  fence  the  mill-lade  at  the  point  in  question 
(a)  because  it  was  100  yards  from  the  public  road,  and 
there  was  no  invitation  given  by  the  defender  to  the  public 
to  use  the  private  road ;  and  (b)  because,  even  if  the  public 
had  the  tacit  permission  of  the  defender  to  use  the  private 
road,  or  had  acquired  a  right  of  way  there,  they  must  in 
either  case  take  the  road  as  they  found  it,  with  its  perils  as 
well  as  its  advantages.     Dunn  v  Cunninghame,  19,  209. 

Due  lighting  of  common  stair — Obligation  on  lanS^ord  to  light 
— Contributory  negligence. — In  an  action  of  damages  by  a 
tenant  against  her  landlord  for  injuries  caused  by  the 
tenant  falling  down  a  stair  in  the  tenement  where  she  re- 
sided, the  pursuer  averred  that  the  accident  happened 
through  there  being  no  light  on  the  stair,  and  that  it  was 
the  duty  of  the  defender,  as  proprietor,  to  supply  light  and 
to  have  gas  brackets  properly  placed  as  required  by  the 
Glasgow  Police  Act  of  1866.  Held  (dismissing  the  action 
as  irrelevant)  that  the  duty  of  lighting  stairs  is  laid  by  the 
Police  Act  on  the  police  authorities,  and  that  there  is  no 
common  law  obligation  on  a  landlord  to  provide  lights  for 
his  tenants  on  a  stair  leading  to  their  houses ;  and,  further, 
that  the  accident  happened  through  the  pursuer's  own  neglect, 
as  she  knew  the  state  of  the  stair,  and  could  have  supplied 
a  light  on  the  occasion  in  question.  Gilligan  v  Simpson, 
16,  95. 

Escape  of  rubbish  from  heap  to  the  injury  of  cattle — Fault. — 
Held  (1)  that  fault  must  be  proved  in  order  to  render 
liable  for  damages  a  proprietor  making  a  lawful  use  of  his 
ground,  from  which  it  is  alleged  injurious  matter  has 
escaped;  and  that  police  commissioners  were  not  liable  for 
injury  to  cattle  in  a  field  adjoining  a  deposit  of  town  refuse, 
although  it  was  proved  that  the  escape  from  the  deposit  of 
waste  paper  which  the  cattle  ate  was  the  cause  of  the  injury, 
because  it  was  not  proved  that  the  escape  was  due  to 
negligence  of  the  commisisioners.  Opinion  on  the  limits  of 
the  maxim  sic  utere  tuo  ut  alierwim  non  laedas,  and  the 
English  rule  of  Fletcher  v  Rylands.  Hendry's  Trustees  v 
Kirkcaldy  Police  Commissioners,  9,  144. 

Fall  of  overloaded  floor — Negligence  of  foremnn  acquiesced  in 
by  defenders. — The   defenders  used   an   unfinished  floor  on 
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the  top  flat  of  a  building  in  course  of  erection  by  them  for 
storing  bricks,  stone,  and  lime.  In  an  action  for  reparation 
on  account  of  injuries  to  workmen  on  whom  the  floor  fell 
through  its  being  thus  overloaded,  such  use  of  the  floor 
having  been  ordered  by  the  defenders'  foreman  and  ac- 
quiesced in  by  a  partner  of  the  defenders'  firm,  held  that 
the  defenders  were  responsible  for  the  floor  falling,  no 
cause  other  than  the  overloading  having  been  proved,  and 
were  therefore  liable  at  common  law  for  damages  and 
solatium.     Bell,  &c.  v  Marshall  &  Co.,  16,  332. 

Fall  of  shop  blind — Street  accident. — A  tenant  of  a  shop  who 
has  erected  a  screen  to  protect  his  shop  front  from  the  sun  is 
bound  to  see  that  it  is  kept  in  such  repair  that  it  does  not 
constitute  a  danger  to  passers-by.  Circumstances  in  which 
a  shopkeeper  failing  in  this  duty  was  found  liable  in 
damages  for  the  fall  of  part  of  the  screen  on  a  child. 
M'Lean  v  Barton,   11,  187. 

Fall  of  shutter — Contributory  negligence  by  child. — Circum- 
stances in  which  held  that  the  act  of  a  child  three  and  a  half 
years  of  age  in  pulling  over  a  shutter  on  herseK  was  not  an 
act  of  contributory  negligence  which  relieved  the  tenant  of 
the  premises  from  liability  in  damages  on  account  of  in- 
juries which  were  thereby  caused  to  the  child.  Ward  v 
Crombie,  8,  357. 

Falling  down  stair — Trespass — Contributory  negligence. — A 
member  of  the  public  who  had  occasion  to  be  in  a  baker's 
premises  had  gone  to  a  part  of  them  where,  in  the  opinion 
of  the  Court,  he  had  no  right  to  be,  and,  not  looking  where 
he  was  going,  fell  down  a  stair.  Held  that,  in  the  whole 
circumstances  of  the  case,  the  defenders  were  not  liable  in 
damages.     Webster  y  J.  <&  A.  Garss,  1,  39,  163. 

Ferry  accident — -Damnum  fatale — Sub-contract  by  public  body. 
— Held  that  magistrates,  owners  of  a  private  ferry,  were 
entitled  to  let  it  to  a  tacksman,  and  were  not  responsible 
for  his  fault  in  working  it;  and  that,  where  an  accident 
could  have  been  avoided  by  human  forethought  or  energy, 
the  plea  of  damrmm  fatale  was  untenable.  Toung  v  Ben- 
frew  Magistrates,  8,  159. 

Harbour  injuring  ship — Liability  of  trustees — Contributory 
fault. — ^A  flat-bottomed  steamship,  built  for  canal  but  used 
for  coasting  traffic,  was  run  into  the  tidal  harbour  of  Crail 
without  the  consent,  but  berthed  with  the  knowledge  and 
consent,  of  the  harbour-master.  A  breach  was  made  in 
her  bottom,  the  proximate  cause  of  which  was  a  stone  which 
had  been  for  at  least  twenty  years  built  in  at  the  side  and 
bottom  of  the  slip  to  fix  a  brander.  No  similar  accident 
had  occurred  before,  and  the  usual  fending  to  keep  the  ship 
off  the  side  of  the  slip  had  not  been  used.  Held  (1)  that 
the  harbour -master's  tacit  consent  to  the  berthing  of  the 
vessel  would  render  the  harbour  authorities  liable  if  the 
injury  was  due  to  a  cause  for  which  they  were  responsible, 
but  (2)  that  the  injury  in  this  case  was  proved  not  to  be  due 
to  fault  on  the  part  of  the  harbour  authorities,  and  (3)  even 
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if  there  were  such  fault,  there  was  also  contributory  negli- 
gence on  the  part  of  the  captain  sufficient  to  bar  the  claim 
for    damages.  Kirkcaldy    Steam    Paclcet    Go.    v    Grail 

Magistrates,  G2,  458. 

Injury  by  water  from  burst  water  pipes  in  streets- — 
Statutory  com/missioners  —  Culpa.  —  Held  that  statutory 
water  commissiioners  were  not  liable  for  damages  occasioned 
through  the  bursting  of  one  of  their  street  mains,  inasmuch 
as  no  fault  or  negligence  on  their  part  was  proved.  Clarke, 
<&c.  V  Glasgow  Water  Commissioners,  12,  13. 

Injury  by  water  from  neighbour's  burst  pipes — Culpa. — ^Where 

the  occupant  of  premises  suffers  injury  througE  the  escape 

.  of  water  from  pipes  in  adjoining  premises,  the  owner  of  the 

latter  is  responsible  only  if  the  escape  was  due  to  his  fault. 

Tosh  <&  Ashton  v  Maclean,  Peattie,  <&  Macintyre,  5,  24. 

Insecure  cellar  door — Child. — Circumstances  in  which  held  that 
no  damages  were  due  in  respect  of  injuries  sustained  by 
a  child  falling  into  a  cellar  abutting  on  a  public  street. 
M'Kenzie  v  Adamson,  4,  353. 

Insecure  gable — Culpa  of  landlord. — ^Where  a  landlord  was  put 
on  his  guard  as  to  the  insecure  condition  of  a  gable  belong- 
ing to  him,  and  did  not  have  it  repaired,  he  was  held  liable 
in  damages  to  a  tenant  injured  by  its  fall.  Gentle  v  Stevero- 
son,  1,  131. 

Liability  of  creditor  in  possession  for  disrepair. — A  creditor  in 
possession  of  security  subjects  is  liable  to  the  public  for 
injuries  occasioned  by  want  of  repair  through  his  fault. 
Cameron  v  Smith's  Trustees,  G2,  447. 

Liability  to  fence — Loss  of  life  through  fall  over  wall  of  insuffi- 
cient height. — -A  proprietor  of  a  tenement  of  dwelling-houses, 
purchased  by  him  eleven  months  before  the  date  of  the 
accident  when  in  the  same  condition  as  at  that  date,  held 
(rev.  Sheriff-Substitute)  not  liable  in  damages  to  the  pur- 
suer, whose  wife  had  been  killed  by  falling  at  night  over  a 
wall  less  than  1  foot  high  with  a  drop  of  over  2J  feet  on  the 
other  side  and  adjoining  a  passage,  notwithstanding  the 
wall  was  erected  by  the  defender  three  years  previously  as 
proprietor  of  the  adjoining  steading,  and  that  there  had 
formerly  been  a  high  fence  at  the  spot.  Circumstances  held 
not  to  infer  fault  of  the  defender.     Ramsay  v  Swan,  2,  312. 

Misuse  of  common  drain  so  as  to  injure  glebe — Duty  of  heritor's 
clerk  in  ordinary  repairs. — Feuars  whose  property  was 
drained  by  means  of  a  sewer  running  through  the  parish 
glebe  held  liable  to  repair  a  burst  occurring  within  the 
glebe,  having  allowed  the  sewer  to  become  choked.  Held 
also  that  the  clerk  to  the  heritors,  who  ordered  repairs 
without  taking  estimates  or  other  precautions  to  ensure 
economy,  must  bear  any  cost  proved  to  be  excessive.  Scott 
V  Duff,  2,  442. 

Bails  on  public  streets — Omission  to  renew. — ^Where  a  horse  was 
injured  by  catching  its  foot  while  crossing  a  railway  laid  in 
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the  public  street  at  a  harbour,  held  that  the  defenders  were 
not  negligent  in  failing  to  substitute  a  safer  kind  of  rail  for 
that  used  by  them  on  their  railway,  the  latter  having  been 
laid  under  statutory  powers  and  deemed  sufficient  at  the 
time  of  construction.  Wisely  v  Aberdeen  Harbour  Com- 
missioners, 3,  30. 
Railway  accommodation  works — Drain — Destruction  of  crops. — 
Circumstances  in  which  held  that  an  occupier  of  land  was 
entitled  to  damages  for  injury  to  his  crops  resulting  from  a 
defective  leader  drain  laid  by  a  railway  company  by  agree- 
ment in  his  field  during  the  construction  of  a  new  line,  but 
that  the  claim  was  subject  to  restriction  in  respect  of  the 
injury  having  been  allowed  to  accumulate  through  his  failure 
to  investigate  the  cause  and  to  give  timeous  notice  to  the 
railway  company.  Bell  v  North  British  Railway  Co., 
2,421. 

Railway  accommodation  works — Defective  culvert — Damnum 
fatale. — The  pursuers  having  sustained  damage  by  the  flood- 
ing of  fields  occupied  by  them  adjoining  the  defender's  line 
of  railway  from  defect  of  a  culvert  under  the  line,  held  (1) 
that  their  claim  for  damages  was  not  barred  by  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  section  65,  which 
absolves  the  company  from  making  additional  accommoda- 
tion works  after  five  years  from  the  opening  of  the  line ; 
and  (2)  that  the  cause  of  the  damage,  a  heavy  but  not  un- 
precedented rainfall,  was  not  a  damnum  fatale.  Barrie  v 
Glasgow  and  South-Western  Railway  Co.,  5,  277. 

Slamming  of  door  by  wind. — A  child,  six  years  of  age,  having 
sustained  injuries  to  her  hand  through  the  slamming  on  a 
very  stormy  day  of  a  street  door  which  had  no  contrivance 
to  keep  it  open,  held,  in  an  action  against  the  proprietor 
of  the  property,  that  the  door  was  not  defective  because 
of  the  want  of  such  a  contrivance,  ajid  that  the  proprietor 
was  not  liable  in  damages.    Morrison  v  Robbie,  6,  169. 

Slamming  of  gate  by  wind — Liability  of  stance-holder  to 
visitor. — Held  that  the  tenant  of  a  stance  in  carriers' 
quarters,  to  whose  stance  the  pursuer  had  brought  goods  for 
conveyance,  was  not  liable  in  damages  for  injuries  received 
by  the  pursuer  through  defects  in  the  manner  in  which  the 
gate  of  the  quarters  was  secured,  whereby,  on  a  gust  of 
wind  striking  the  gate,  it  was  driven  shut  and  injured  the 
pursuer.     Colquhoun  v  Smith,  13,  67. 

Solatium  or  damages  for  accidental  encroachment  on  lair — 
Acquiescence. — A  father  having  buried  his  daughter  in  a  lair 
belonging  to  him,  but  which  had  been  accidentally 
encroached  upon  by  an  interment  in  the  adjoining  lair,  and 
having  demanded  of  the  parish  council  that  his  lair  should 
be  cleared  of  the  encroachment,  it  was  found  necessary  for 
this  purpose  to  exhume  his  daughter's  body  and  to  re-inter  it 
after  a  night's  interval,  to  which  proceedings  he  was  a 
consenting  party.  Held  that  the  parish  council  was  not 
liable  to  him  in  solatium  or  damages.  Workman  v  Parish 
Council  of  West  Kilbride,  12,  299, 
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Trespass  in  unfinished  building — Contributory  negligence  of 
child. — In  an  action  by  a  father  for  injury  to  his  son,  nine 
years  of  age,  stated  to  have  been  sustained  whUe  playing 
inside  a  building  in  course  of  erection  which  was  left  open 
after  working  houre,  held  that  there  was  no  relevant  ground 
of  liability  stated,  and  iu  any  event  that  the  child  had 
been  guilty  of  contributory  negligence.  Gurran  v  Goldie 
&  Sons,  5,  284. 

Trespass  in  unfinished  building — Workman  on  job. — A  work- 
man engaged  in  the  erection  of  a  tenement,  and  who  takes 
his  breakfast  within  the  building,  is  not  a  trespasser  in  a 
question  regarding  personal  injury  received  by  him  there 
and  then.     M'Kinlay  v  Wilson  ds  M'Farlane,  13,  3. 

Trespassing  child  in  foundry  yard. — Circumstances  in  which 
held  that  the  owners  of  a  foundry  yard,  into  which  a  child, 
three  years  old,  had  trespassed,  and  in  which  it  had  got 
injured  while  playing  with  the  plant,  were  not  liable  in 
reparation.     Hill  v  M'Culloch  <k  Co.,  15,  104. 

Trespassing  child — -Fall  of  log. — In  an  action  of  damages  for 
solatium  for  the  loss  of  a  child  of  four  killed  by  the  falling 
of  a  log  upon  the  child  in  a  yard  fronting  a  public  street, 
from  which  the  child  strayed  into  the  yard  through  a  gate 
left  open  without  an  attendant,  held  that  the  action  was 
irrelevant,  no  invitation  to  the  child  or  acquiescence  in  his 
entry  by  the  occupiers  of  the  yard  having  been  averred. 
Pope  V  Connal  &  "Co.,  Ltd.,  19,  315. 

Unsafe  bridge  over  public  road  in  burgh — Liability  of  police 
commissioners. — A  cabman  driving  along  a  public  street 
on  a  dark  night,  and  endeavouring  to  pass  under  a  bridge 
6  ft.  9  in.  above  the  carriage-way,  oajne  against  the 
bridge  and  was  killed.  Held  that  the  police  commissioners 
who  had  charge  of  the  street  were  liable  to  his  widow  and 
children  in  damages  for  the  accident.  Held  also  {rev. 
Sheriff-Substitute)  that  of  the  two  sets  of  defenders  called 
— the  railway  companies  to  whom  the  bridge  belonged,  and 
the  police  commissioners — only  the  latter  were  responsible. 
M'Fee  v  Broughty  Ferry  Police  Commissioners,  6,  23. 

II.  Negligence  in  the  Care  of  Property— (b)  Animals. 

Animal  ferae  naturae — Bull. — A  buU  is  not  to  be  regarded  as  a 
domestic  animal  except  at  home  in  the  yard  or  farm  of  its 
owner,  and  if  it  is  taken  abroad,  and  on  a  road  or  market 
injures  any  person,  it  is  not  necessary  for  that  person  to 
prove  the  owner's  knowledge  of  previous  vice.  Mitchell  v 
Langlands  and  Scott,  G2,  465. 

Cat — Liability  of  owner — Valuable  chicken  killed — Property  in 
cats. — The  cat  belonging  to  a  neighbour  killed  a  valuable 
young  chicken  which  had  been  temporarily  allowed  to  run 
about  along  with  other  chickens  unwatched  in  a  piece  of 
back  ground  adjoining  the  pen  in  which  it  was  usually  kept. 
HeM  that  the  owner  of  the  cat  was  not  liable  in  damages  to 
the  owner  of  the  chicken  either  in  the  special  circumstances 
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or  on  general  principle.  Observations  on  the  difference  in 
property  in  dogs  and  cats.     Parkhill  v  Duguid,  16,  366. 

Cattle  driven  on  public  street. — Held  that  the  fact  that  a  heifer, 
which  got  frightened  when  being  driven  along  a  public 
street,  had  not  been  fastened  by  a  halter  or  otherwise 
secured  was  not  sufficient  to  infer  liability  for  injuries  which 
it  caused.     Karrigan  v  Edgar,  4,  83. 

Cattle  driven  along  street — Personal  injury. — Held  that 
owners  of  cattle  were  hable  in  damages  for  injuries  caused 
to  a  passenger  by  the  cattle  when  driven  along  the  public 
street  without  suitable  precautions  being  taken  for  the 
public  safety.     Smith  v  Swan  <&  Sons,  4,  162. 

Cattle  driven  along  street — Broken  window. — One  of  two 
heifers,  driven  by  three  men  through  the  streets  of  Keith 
on  a  frosty  night  unhaltered,  ran  up  the  wrong  street, 
and,  on  being  turned  by  one  of  the  men,  slid  against  a 
large  improtected  window  a  foot  and  a  half  from  the 
ground.  The  animal  was  quiet  and  was  being  driven  in 
the  customary  way,  and  it  was  not  unduly  pressed  by  the 
man  who  endeavoured  to  turn  it.  Held  that  its  owner 
was  not  liable  for  the  damage  to  the  window.  Walker  y 
Bowie,  4,  188. 

Colt  trespassing. — ^An  entire  colt  had  strayed  from  its  field  into 
an  adjoining  paddock,  in  which  a  filly  was  grazing,  and 
excited  the  filly  so  as  to  cause  her  to  cut  her  leg  upon  the 
barbed  wire  which  surrounded  the  paddock.  The  injury 
was  held  a  relevant  ground  of  damages,  in  respect  of  the 
fact  of  trespass,  in  an  action  by  the  owner  of  the  filly  against 
the  owner  of  the  colt.     Lindsay  v  Somerville,  18,  230. 

Dog  barking  at  horse  which  then  did  injury. — The  pursuer's 
horse  having  kicked  out  and  injured  itself  in  consequence 
of  the  barking  of  the  defender's  dog,  held  that  the  defender 
was  not  liable.     Toung  v  Cameron,  5,  292. 

Dog  injuring  lady's  dress — Propensity  to  commit  damage. — 
Held  that  a  party  who  takes  a  dog  into  a  tram  car  accepts 
an  additional  liability  for  any  damage  the  dog  may  occasion 
while  in  the  car,  and  that  it  is  not  necessary  to  prove  a 
propensity  on  the  part  of  the  dog  to  commit  damage;  and 
damages  awarded  to  a  passenger  whose  dress  was  destroyed 
by  a  dc^  while  it  sat  unsecured  under  the  seat  of  the  car. 
Reid  V  Cartmells,  10,  179. 

Dog — Sheep-worrying — Fault. — In  an  action  for  damages  for 
injury  done  to  sheep  by  dogs,  though  it  is  unnecessary  to 
aver  knowledge  of  a  previous  vicious  propensity  in  the  dog, 
there  must  be  an  averment  of  fault  on  the  part  of  the 
owner  or  keeper  of  the  dog.  Barr  v  M'Isaac  and  Kemp, 
Gl,  498. 

Dog — Sheep-worrying — Fault — Joint  and  several  liability. — 
Two  dogs,  having  got  or  been  let  loose,  worried  a  number 
of  sheep.  Held  that  the  ovraer  of  the-  dogs  was  liable  with- 
out proof  of  fault  on  his  part,  and  that  his  liability  was 
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joint  and  several  with,  that  of  the  owners  of  other  dogs 
which  were  said  to  have  taken  part  in  the  worrying.  Smith 
V  Hurll,   1,   246. 

Dog — Sheep-worrying — Counter  claim,  for  shooting  dog. — Two 
dogs  were  identified  as  having  worried,  on  two  separate 
occa,sions,  a  flock  of  sheep.  On  the  latter  occasion  the 
owner  of  the  sheep  shot  at  and  wounded  one  of  the  dogs. 
Held  proved  that  the  owner  of  the  dogs  ought  to  have 
kept  more  control  over  them  than  he  did,  and  that  he  was 
liable  in  damages.  Opinion  reserved  on  the  abstract 
questiooi  of  the  necessity  of  proving  culpa  on  his  part. 
Held,  further,  that  the  owner  of  the  sheep  was  within  his 
right  in  shooting  the  dog  on  the  spot.  Turners  v  M'Laren, 
3,  57. 

Dog — Sheep-worrying. — Circumstances  in  which  held  that  the 
owner  of  a  dog  was  liable  in  damages  for  his  dog  having 
worried  sheep.  Observations  on  the  right  of  a  person  to 
shoot  a  dog  observed  worrying  sheep.  Duncan  v  Bodger, 
7,  313. 

Dog — Sheep-worrying — Fault. — A  dog,  which  had  always  been 
locked  up  at  night,  being  loose  in  the  daytime  worried  a 
number  of  sheep.  Held  that  its  custodier  was  liable  in 
damages.  Opinion  that  the  statute  26  &  27  Vict.  cap.  100, 
practically  results  in  this,  that,  if  a  dog  has  been  allowed 
to  stray  and  worries  sheep,  the  law  will  infer  fault  on  the 
part  of  its  owner  or  custodier.     Howison  v  White,  8,  318. 

Dog — Sheep-worrying — Liability  of  owner  and  custodier  of  dog 
— Counter  claim  for  shooting  dog. — ^When  two  dogs  belong- 
ing to  D  were,  while  in  C's  custody,  not  prevented  from 
wandering,  and  worried  J's  sheep,  held  that  D  and  C  were 
jointly  and  severally  liable  in  damages  to  J.  J,  on  a  day 
on  which  his  sheep  had  been  hunted  by  the  dogs,  shot  them 
while  they  were  on  A's  farm  and  were  worrying  or  about  to 
worry  A's  sheep ;  held  (rev.  Sheriff-Substitute)  that  he  was 
not  then  entitled  to  shoot  them,  and  damages  awarded 
against  him  for  doing  so.  Jackson  v  Drysdale,  <Sec., 
12,  224. 

Dog — Sheep-worrying — Fault. — Two  dogs,  one  the  property  of 
the  defender  and  the  other  a  dog  belonging  to  the  shepherd 
of  a  farmer  who  had  taken  the  defender's  grazing,  worried 
a  number  of  sheep.  Held  that  by  the  statute  relative  to 
sheep-worrying  by  dogs  in  Scotland,  26  &  27  Vict.  cap.  100, 
the  defender  was  responsible  for  both  dogs,  and  that  fault 
did  not  require  to  be  averred  or  proved  on  the  part  of  their 
owners  or  custodiers.     Stevenson  v  Hunter,  14,  149. 

Dog  —  Sheep-worrying  —  Fault.  —  In  an  action  of  damages 
against  the  owner  of  a  dog  for  injury  done  by  it  to  sheep, 
held  that,  while  it  may  still  be  necessary  to  prove  culpa 
upon  the  part  of  the  defender,  an  averment  that  he  failed  to 
restrain  his  dog  and  allowed  it  to  go  at  large  is  sufficient, 
if  proved,  to  render  the  owner  liable  in  damages.  Lynn  v 
Craig,  17,  9. 
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Elephant  on  public  road — Damages  for  injury — Nuisance. — 
Held  that  the  presence  of  an  elephant  on  the  public  highway 
is  not  of  itself  a  nuisance,  and  that  in  the  absence  of  proof 
of  fault  on  his  part,  the  owner  is  not  liable  in  damages  for 
injury  thereby  caused.     Bennet  v  Bostock,  13,  50. 

Horse — Contributory  negligence  of  injured  servant. — A  farm 
servant,  while  employed  harrowing  turnips,  was  injured 
through  the  starting  of  his  horse.  He  had  made  no  com- 
plaint of  the  horse  or  implements,  and  he  had  ill-treated  the 
horse.  Held  that,  in  the  circumstances,  he  was  not  entitled 
to  compensation  from   his   employer.        Young   v   Stewart, 

I,  175. 

Horse — Defect  in  plant — Propensity  of  draught-mare  to  kick. — 
Held  that  an  exceptional  propensity  of  a  mare,  used  by  a 
carting  contractor,  to  kick  when  she  was  close  to  other 
horses  was  a  "  defect  in  the  condition  of  the  plant "  in  the 
sense  of  the  Employers'  Liability  Act,  1880.     Lyon  v  Scott, 

II,  71. 

Horse — Fault  of  innkeeper  causing  death — Alternative  cause — 
Burden  of  proof — Edict  nautae,  caupones,  stabularii, 
&C.- — An  innkeeper  threw  several  paUfuls  of  cold  water  on 
the  heated  horse  of  his  guest,  who  was  looking  on  and 
made  no  objection.  The  horse  was  then  put  into  the 
stable  and  was  not  sheeted.  Two  hours  afterwards  the 
guest  drove  his  horse  away,  and  it  then  appeared  to  be  aU 
right,  but  on  the  way  home  it  was  duller,  was  taken  ill 
in  its  own  stable  the  same  night,  and  died  of  acute  founder 
in  ten  days.  The  horse  had  been  driven  twenty-nine  miles 
the  day  before,  and  on  the  day  in  question  twenty-four 
miles — more  than  twice  its  usual  work.  Held  that  the 
onus  of  proof  was  on  the  pursuer  to  show  that  it  was 
the  treatment  at  the  hotel  rather  than  the  fifty-three  miles' 
driving  which  caused  the  illness,  and  that  he  had  failed 
to  do  so.     Walker  v  Ferguson,  6,   69. 

Horse  and  cait  runaway — Control  abandoned. — ^A  person  em- 
ployed in  cutting  grass  having  left  his  horse  and  cart 
unattended  in  the  field,  and  the  horse  having  been  startled 
and  run  away,  held  that  he  was  liable  in  damages  for  an 
accident  caused  by  the  runaway  horse.  Marslmlls  v  Bell, 
3,  399. 

Horse  and  gig — Child  run  over  in  street — Rule  of  road — Gon- 
trihutory  negligence — Expenses. — The  defenders'  gig,  having 
overtaken  a  cart  on  a  street  on  which  there  were  tramway 
lines,  attempted  to  pass  between  it  and  the  left-hand  pave- 
ment; and  the  pursuer's  child,  who  had  been  hanging  on  to 
the  back  of  the  cart,  having  run  in  front  of  the  gig,  was 
knocked  down  and  injured  by  it.  Held  (1)  liat  the  rule  of 
the  road  as  to  passing  an  overtaken  vehicle  was  not  altered 
on  a  tramway  route  except  as  regards  a  tramway  car;  (2) 
that  the  defeaidere'  driver  had  caused  the  accident  by  his 
fault  in  disregarding  the  rule  of  the  road;  (-3)  that  in  the 
circumstances  there   was  no   contributory   negligence;    and 
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(4)  that,  though,  only  £12  of  damages  had  been  awarded, 
the  pursuer  was  entitled  to  Ordinary  Court  expenses. 
Tannahill  v  Caledonian  Railway  Co.,  7,  70. 

Horse  and  lorry — Liability  for  negligence  where  lorry,  horse, 
and  driver  are  hired. — Wordie  &  Co.  are  in  use  to  hire  out 
lorries,  with  a  ho'rs.e  and  man,  to  niercliants  and  traders. 
The  defenders,  Dick  &  Co.,  had  such  a  contract  with  them, 
and  for  a  long  time  had  the  same  man  and  lorry,  the  lorry 
being  kept  at  their  stables,  and  for  nmtual  convenience  they 
paid  the  man's  wages,  which  were  debited  to  Wordie  &  Co., 
who  had  originally  employed  him.  Held  that  the  defenders 
were  not  liable  to  the  owner  of  a  horse  which  had  been 
killed  on  the  street  by  a  collision  caused  by  the  fault  of 
this  lorryman.  Quarrnan  v  Burnett,  6  M.  &  W.  499, 
followed.     Spittal  v  Bick  &  Co.,  G2,  466. 

Horse  and  lorry — Child  injured  by  runaway  velvicle. — A  horse 
and  lorry  were  standing  at  a  railway  station  when  the 
horse,  becoming  frightened  by  a  steam  engine,  bolted  and 
collided  with  a  horse  and  cart,  (musing  the  latter  hors«  to 
bolt  also.  In  an  action  against  the  owners  of  the  horse 
and  lorry  at  the  instance  of  a  father  as  tutor  for  his  pupil 
ohild  who  was  injured  by  the  horse  and  cart,  held  that  in  the 
circumstances  no  liability  attached  to  the  defenders.  Craig 
V  Grierson  &  Co.,  7,   91. 

Horse  and  lorry — Untried  horse — Employer's  precautions  and 
knowledge  of  vice. — The  pursuer,  a  carter  employed  by  the 
defender,  by  the  orders  of  the  defender's  foreman  took  out 
on  the  defender's  business  and  yoked  to  a  lorry  a  horse 
newly  acquired  by  the  defender,  which,  when  passing  under  a 
railway  bridge,  over  which  a  train  was  passing,  took  fright 
and  ran  away,  with  the  result  that  the  pursuer  got  his  leg 
jammed  and  severely  and  permanently  injured.  The 
defender  did  not  know  of  the  horse's  vice,  and  had  sent  two 
men  on  this  its  trial  journey  in  the  streets.  Held  that  the 
pursuer  had  no  case  for  reparation  either  at  common  law  or 
under  the  Employers'  Liability  Act,  1880,  but  that  under 
the  Workmen's  Compensation  Act,  1897,  he  was  entitled  to 
half-wages  until  the  future  orders  of  the  Court.  Porter  v 
Kent,  17,  78. 

Horse  and  trap — Collision — Untried  horse  in  street. — The 
defender's  horse,  used  for  the  first  time  by  him  yoked  to  a 
trap  in  which  he  was  seated  and  driven  by  his  coachman, 
bolted  from  some  unexplained  cause  in  a  busy  city  thorough- 
fare, and,  by  collision  with  a  horse  and  trap  in  front  and 
going  the  same  way,  injured  that  horse  and  trap  and  their 
owner.  In  the  latter's  action  for  damages,  held  in  the  cir- 
cumstances (rev.  Sheriff-Substitute)  that  culpa  was  not 
proved  against  the  defender.     Alexander  v  Gomrie,  14,  201. 

Horse  and  van — Contributory  negligence — Children  unwatched 
in  street. — Held  that  the  fact  of  young  children  four  and 
three  years  of  age  being  allowed  to  wander  without  superin- 
tendence into  a  busy  carriage  thoroughfare  was  such  con- 
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tributory  carelessness  on  the  part  of  their  father  as  to 
prevent  him  from  recovering  damages  for  injury  sustained 
by  the  children  in  the  street.     Martin  v  Ward,  2,  346. 

Horse  and  van — Accident  at  crowded  crossing — Contributory 
negligence  of  child. — In  an  action  by  a  father  for  injury  to 
his  daughter,  nine  years  of  age,  who,  having  stepped  from 
a  pavement  on  to  a  street-crossing  in  front  of  the  defender's 
approaching  van,  was  run  over  by  it,  held  that  the  defender's 
driver  wa*  in  fault  in  driving  incautiously  and  swiftly  over 
a  crossing  where  he  was  bound  to  anticipate  a  number  of 
passengers,  and  in  turning  the  corner  too  sharply.  Cir- 
cumstances in  which  it  was  held  that  a  child  nine  years  of 
age  was  not  guilty  of  contributory  negligence.  Mac  Arthur 
V  Ahercrornby,  5,   322. 

Horse  and  van  unattended — Collision  of  vehicles — Duty  of 
drivers. — Held  that  the  leaving  of  a  horse  and  vehicle 
unattended  on  a  public  road  is  not  per  se  an  act  of  negli- 
gence which  renders  the  driver  or  his  employer  liable  for 
the  consequences  of  any  accident  which  may  occur  during 
the  driver's  absence;  and  that  the  question  of  liability  must 
always  be  one  of  circumstances,  depending  on  the  place 
where  the  vehicle  is  left,  the  character  of  the  horse,  the 
length  of  the  driver's  absence,  &c.,  besides  the  actings  of 
the  other  party  to  the  claim.     M'Gee  v  Sproull,  6,  116. 

II.  Negligence  in  the  Care  of  Property— (c)  Other 
Moveable  Property. 

Articles  damaged  while  being  washed — Onus. — Held  that  where 
an  article  sent  to  a  laundry  to  be  washed  had  been  damaged 
in  the  washing,  the  onus  of  proving  that  the  injury  arose 
from  causes  for  which  the  laundry-keeper  was  not  respon- 
sible lay  on  him.  Circumstances  in  which  held  that  the 
laundry-keeper    had    discharged    that    onus.  Brown    v 

M'Adam,  15,  353. 

Barrow  left  on  street — Remoteness  of  injury — Accident. — A  shop- 
keeper allowed  his  handbarrow  to  stand  on  the  street  in 
front  of  his  shop  and  a  gale  of  wind  blew  it  through  a 
shop  window.  Held  that  there  was  no  such  fault  on  his 
part  as  to  make  him  liable  in  a  question  with  the  plate- 
glass  insurance  company  for  the  cost  of  replacing  the  glass. 
Plate-Glass  Insurance  Co.  v  Morrison,  2,  117. 

Breaking  of  chain. — A  grain  elevator  weighing  35  cwts.  was 
being  swung  on  board  a  vessel  by  a  derrick  fixed  to  the  mast 
of  the  vessel  by  a  chain  (which,  when  tested  by  Admiralty 
test,  resisted  a  load  of  7  tons)  when  one  of  the  links  of  the 
chain  broke,  the  elevator  fell,  and  a  ship  carpenter  was 
injured.  He  averred  as  faults  on  the  part  of  the  defender's 
stevedore  (1)  that  the  chain  was  insufficient,  (2)  that  he 
failed  to  see  that  a  preventer  or  double  chain  was  used,  and 
(3)  that  he  failed  to  warn  the  pursuer  away  from  the  place ; 
and  on  the  part  of  the  defender's  foreman,  that  he  did  not 
warn  him  away.     Held  that  there  was  no  latent  defect  in 
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the  link  that  broke,  and  that  the  pursuer  had  failed  to  prove 
that  the  accident  occurred  through  any  fault  of  the  nature 
libelled  by  him.     M'Ewan  v  Allan,  11,  112. 

Breaking  of  coupling — Latent  defect — Railway  receiving  for 
haulage  truck  belonging  to  others. — A  railway  company 
received  for  haulage  a  bogey  belonging  to  a  firm  of 
engineers,  with  a  coupling  chain  attached  thereto.  While 
the  bogey  was  being  drawn  by  one  of  the  railway  loco- 
motives on  a  line  in  a  public  street,  a  link  of  the  chain 
snapped,  and  a  fragment  injured  a  member  of  the  public. 
The  chain  had  been  in  use  for  similaj:  work  for  months, 
frequently  drawing  much  heavier  weights;  it  had  not  been 
tested  except  by  being  so  used.  To  all  appearance  it  was 
sound,  but  an  examination  showed  that  there  was  a  latent 
defect  in  the  link  which  broke,  whereby  its  strength  was 
diminished  to  a  small  extent.  The  injured  person  having 
raised  an  action  of  damages  against  the  railway  company 
on  the  ground  of  failure  to  provide  a  sufficient  coupling 
chain,  without  averring  any  fault  in  the  management  of  the 
train,  held  tliat  in  the  circumstances  above  stated  the 
pursuer  had  failed  to  establish  liability  against  the 
defenders.     M'Coll  v  Caledonian  Railway  Co.,  6,  272. 

Breaking  of  mooring — Accident  caused  by  ship  in  charge  of 
pilot — Liability  of  pilot. — ^A  vessel  in  charge  of  a  com- 
pulsory pilot,  in  proceeding  down  a  river,  when  opposite 
the  mouth  of  a  dockyard  raised  a  surge  which  aifected 
another  veseel  in  the  dockyard  so  that  she  broke  her 
moorings.  A  workman  who  was  taking  a  drink  at  a  well 
in  the  dockyard  was  struck  by  one  of  the  broken  moorings 
and  injured.  Held  that  the  pilot  was  liable  in  damages 
for  the  accident,  a/S  the  steamer  under  his  charge  was  going 
at  too  high  a  speed  for  the  circumstances.  M'Manus  v 
Arthur,   8,    352. 

Garter  delivering  goods  in  defenders'  works — Escaped  acid 
startling  horse. — The  pursuer,  a  carter  in  the  employment 
of  certain  contractors  who  had  a  carting  contract  with  the 
defenders,  went  into  the  defenders'  works  with  two  horses 
and  carts,  and  while  they  were  lawfully  there  some  drops  of 
acid  fell  upon  one  of  the  horses  from  above,  and  burned  or 
frightened  the  horse  so  that  it  started,  and  in  endeavouring 
to  Taring  it  under  control  the  pursuer  sustained  injuries. 
Held  that  there  was  culpa  on  the  defenders'  part,  and  that 
they  were  liable  in  damages.  Sidey  v  United  Alkali  Co., 
17,  40. 

Damage  to  growing  crops  by  fumes  from  sulphur  furnace. — 
Circumstances  in  which  held  that  a  chemical  manufacturing 
company  were  liable  in  damages  for  injuring  growing  crops 
by  noxious  fumes  escaping  from  their  works.  Steven  v 
Scottish  Alum  Co.,  10,  304. 

Erection  of  building — Alternative  more  or  less  risky  m,odes  of 
working. — When  parties  working  in  a  building  and  knowing 
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the  presence  of  others  below  them  adopted  a  risky  mode  of 
working  instead  of  an  alternative  mode  which,  though  much 
less  risky,  would  have  delayed  them  a  few  minutes  longer, 
and  by  so  working  caused  something  to  fall  by  which  a  man 
below  was  injured,  held  that  they  were  responsible  in 
dajiiages  to  that  man.  M'K inlay  v  Wilson  &  Macfarlane, 
13,  3. 

Explosion  of  detonatoi — Liability  of  contractor  for  injury  by 
stolen  explosives. — Circumstances  in  which  held  that  a  con- 
tractor was  not  liable  in  damages  for  injury  to  a  child 
through  the  explosion  of  a  detonator  which  had  been  left 
on  a  green  near  the  works  by  some  boys,  who  had  taken 
it  along  with  others  from  a  box  in  which  they  were  kept. 
Harrison  v  Watt  ds  Wilson,  4,   2.33. 

Fall  into  ship's  hold — Contributory  negligence. — ^Where  one, 
who  casually  or  in  service  boarded  a  ship  in  harbour  and  fell 
into  a  hold,  temporarily  covered  with  tarpaulin,  sued  the 
ship's  people  for  damages,  held  that  he  was  guilty  of  rash- 
ness in  walking  over  the  hatchway  without  making  any 
investigation  as  to  whether  its  covering  would  bear  his 
weight,  when  a  safe  passage  was  open  to  him ;  and  plea  of 
contributory  negligence  sustained.  M'Cdbe  v  Hauff,  &€., 
11,  251. 

Fall  of  tree — Culpa — Liability  ex  dominio. — Held  that  the  pro- 
prietors of  ground  let  to  a  tenant,  and  on  which  there  was  a 
tree  which  feU  on  th«  roof  of  an  adjoining  house  and  injured 
the  occupants,  were  not  liable  in  reparation,  in  respect  the 
proprietors  were  not  aware  and  had  no  notice  that  the  tree 
was  in  a  dangerous  state  previous  to  the  accident.  Fletcher 
V  Glasgow  a/ad  Paisley  Joint  Railway  Co.,  10,  116. 

Fall  of  truck  in  loading  vessel  off  railway. — ^A  railway  company 
loading  a  vessel  with  salt  cake,  a  cohesive  substance,  did  so 
by  swinging  railway  trucks  in  cages  suspended  from  cranes 
over  the  vessel's  holds  in  the  same  way  as  was  usual  with 
coal  cargoes.  The  cohesive  nature  of  the  cake  caused  a 
truck  to  faJl  from  the  cage  and  injure  the  vessel.  The 
company  had  had  little  experience  of  salt  cake,  and  with 
coal  the  method  of  loading  had  proved  safe.  In  an  action 
of  damages  by  the  shipowners  against  the  railway  company, 
held  that  the  company,  using  a  presumably  safe  method 
of  loading  cargo,  was  not  in  fault  for  not  providing  against 
an  accident  which  it  was  not  bound  to  anticipate.  Cork 
Steamship  Co.  v  Caledonian  Railway  Co.,  10,  86. 

Negligent  conduct  of  wood-cutting — Injury  to  mill  down 
stream. — Purchasers  of  standing  timber  so  felled  it  that 
branches  lay  in  a  river,  and,  being  left  there,  were  carried 
by  a  flood  to  a  mill  down  stream  and  injured  it.  Held 
that  the  natural  operation  of  wood-cutting  had  been  so 
negligently  carried  on  that  the  purchasers  of  the  timber 
were  liable  for  the  injury  to  the  mill.  Alexander  v  Wilson 
&  Sons,  13,  328. 
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Railway — Accident  on  loading'hanh  to  customer's  horse  and  cart. 
— ^While  a  quantity  of  potatoes  was  being  trucked  at  a 
railway  siding,  the  consigner's  horse  and  cart,  which  were 
standing  on  tlie  loading-bank,  were  destroyed  through  the 
horse  taking  fright  at  a  shunting  engine  and  backing  over 
the  bank.  Held  that  in  the  circumstances  the  railway 
company  were  not  responsible  for  the  loss,  there  being  no 
fault  imputable  to  them.  Garruthers  v  Caledonian 
Railway  Co.,  5,  181. 

Railway — Passenger  falling  through  carriage  door — Culpa. — 
Circumstances  in  which,  a  passenger  having  fallen  out  of  a 
train  when  in  motion  in  consequence  of  the  door  on  the  off- 
side of  the  compartment  having  flown  open,  the  railway 
company  were  held  not  liable  as  not  having  been  in  fault. 
Mains  v  Glasgow  and  South-Western  Railway  Co.,  11,  158. 

Railway — Rumning  doivn  on  line — Contributory  negligence. — 
Held  that  a  railway  company  were  not  liable  in  damages 
for  the  death  of  a  surfaceman  killed  by  their  engine,  he 
having  at  the  time  of  the  accident  been  carelessly  and  in 
contravention  of  the  railway  rules  walking  on  the  line. 
Crabb  v  North  British  Railway  Co.,  5,  111. 

Railway — Running  over  by  .shunting  engine. — A  railway  surface- 
man, working  between  station  platforms,  when  avoiding  an 
"  up  "  train  stepped  on  to  the  "  down  "  line,  and  was  run 
over  by  an  engine,  which  in  shunting  went  the  "  wrong " 
way  along  that  line.  Such  a  movement  by  vehicles  was  part 
of  the  shunting  system  common  at  that  and  similar  stations, 
and  was  necessary.  The  injured  man  claimed  damages  from 
the  i-ailway  company,  averring  a  faulty  system  of  shunting, 
and,  under  the  Employers'  Liability  Act,  such  obedience  to 
his  gaffer  and  such,  negligent  look-out  of  the  engine-driver 
as  induced  the  accident.  Held  that  the  shunting  was  not 
faulty,  that  a  bad  look-out  from  the  engine  was  not  proved, 
and  that  the  pursuer,  knowing  the  condition  of  his  work, 
contributed  to  the  accident  by  his  own  want  of  vigilance 
and  disobedience  of  the  company's  rules;  and  defenders 
assoilzied.  Adams  v  Glasgow  and  South-Western  Railway 
Co.,   10,  197. 

Railway — Servants'  negligence — Personal  injury. — Where  one 
of  several  concurring  causes  of  a  railway  accident  was  the 
negligence  of  the  railway  company's  servants,  held  that  the 
company  was  liable  in  damages  to  an  injured  passenger, 
although  it  was  not  responsible  for  the  other  causes.  Keir 
V  North  British  Railway  Co.,  1,  114. 

Railway — Sparks  from  locomotive — Proof. — When  damages  are 
claimed  for  loss  by  fire  caused  by  sparks  from  a  railway 
engine,  it  is  generally  incumbent  on  the  railway  company 
to  show  that  they  have  taken  every  reasonable  precaution  to 
prevent  such  accidents.  Imperial  Insurance  Co.  v  Cale- 
donian Railway  Co.,  Gl,  482. 
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Railway — Train  overshooting  platform — Lighting  of  platform 
— Culpa. — Circumstances  in  which  held  that  a  railway  com- 
pany was  not  liable  in  damages  to  a  passenger  who  had 
sustained  injuries  by  falling  or  stepping  from  the  platform 
on  to  the  permanent  way,  notwithstanding  that  the  train 
by  which  she  arrived  after  dark  had  overshot  the  platform, 
and  that  one  of  the  lamps  on  the  platform  had  been 
extinguished.  Wallace  v  Glasgow  and  South-Western 
Railway  Co.,  5,  400. 

Railway  train  striking  cart  at  goods  siding — Contributory 
negligence. — Circumstances  in  which  held  that  the  railway 
company  was  alone  responsible  for  an  accident  to  a  horse 
and  cart  employed  at  a  siding  in  unloading  a  waggon  near 
which  a  goods  train  was  being  shunted,  the  train  having 
come  in  contact  with  the  cart,  on  the  ground  that  the  carter 
in  charge  was  insufficiently  warned,  and  therefore  did  not 
contribute  to  the  occurrence.  Groll  v  Caledonian  Railway 
Co.,  6,  259. 

Steamship — Personal  injury — Plank  on  unlighted  river 
steamer's  deck  at  night — Passenger's  need  to  traverse  part 
of  deck. — A  middle-aged  lady,  travelling  by  a  Clyde  steamer 
at  night,  handed  her  luggage  to  the  seamen,  who  laid  it 
in  the  usual  place.  When  near  her  destination  she  went 
for  her  luggage  and  tripped  and  fell  over  a  gang  plank 
laid  athwart  the  deck  at  a  usual  place,  which  was  unlighted 
to  avoid  interference  with  the  ship's  navigating  lights.  In 
an  action  for  reparation  in  respect  of  injury  sustained  in 
her  fall,  held  that  she  had  no  need  to  seek  her  luggage,  as 
it  would  be  landed  for  her,  that  she  knew  this  and  the 
practice  (a  usual  and  proper  one)  of  laying  the  plank  where 
it  was,  and  that  she  had  failed  in  the  circumstances  to  prove 
fault  or  negligence  of  the  shipowners.  Per  me  v  Caledonian 
Steam  Packet  Co.,  Ltd.,  19,  259. 

Threshing  machine — Want  of  guard. — Held  that  a  party  hiring 
out  a  threshing  machine  is  liable  in  damages  for  injury 
sustained  in  consequence  of  the  drum  and  mouth  of  the 
machine  being  without  a  guard.  Edwards  v  Hutcheson, 
5,  153. 

Traction  engine  startling  horse — Contributory  negligence. — Held 
that  the  fact  of  there  being  no  ofi-rein  on  a  horse,  which 
started  at  eteam  escaping  from  a  road  engine  and  caused 
damage  to  its  owner,  did  not  constitute  contributory 
negligence  on  his  part.  Fleming  v  Reid,  Macfarlane,  & 
Co.,  7,  308. 

Traction  engine  on  road  alarming  driven  horse. — Circumstances 
in  which  held  that  the  owner  of  a  traction  engine  was  not 
liable  in  damages  to  the  driver  of  a  phaeton,  the  pony 
drawing  which  took  fright  at  the  engine  and  injured  the 
driver,  no  fault  or  negligence  of  the  engine  owner  or  his 
men  in  charge  having  been  proved,  and  the  Locomotive 
Acts  having  no  bearing  on  the  matter.  Clark  v 
Hutchinson,  15,  245. 
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Tram/way  engine — Child  run  over. — Circumstances  in  which  held 
that  no  fault  had  been  proved  against  a  tramway  company 
or  their  servants  in  an  action  of  damages  for  the  death  of  a 
child  who  had  been  killed  by  one  of  their  tramway  engines. 
Elder  v  Dundee  and  District  Tramway  Co.,  2,  230. 

Tree  felled  across  road — Injury  to  horse. — The  tenant  of  a  farm 
claimed  damages  from  his  landlord  on  account  of  injury 
sustained  by  a  mare,  on  the  ground  that  the  landlord  cut 
down  a  tree  so  that  it  lay  across  one  of  the  farm  roads, 
and  the  mare,  while  drawing  a  loaded  oart,  fell  when  going 
round  the  tree.  HeM  that  the  landlord  was  not  liable,  as 
the  tenant  was  to  blame,  not  having  complained  of  the 
obstruction;  besides,  the  passage  was  not  dangerous. 
Whitton  V  Ewan,  4,  214. 

Unloading  goods  in  public  street — Pursuer's  fault. — ^A  boy 
evaded  the  vigilance  of  the  defenders'  servants  engaged  at 
the  unloading  of  bales  from  a  lorry  in  a  street,  and  got 
knocked  down  and  hurt  ^y  a  bale.  He  had  been  warned, 
and  he  darted  into  danger  by  way  of  bravado.  HeM  that 
the  defenders,  having  proved  reasonable  precautions,  were 
entitled  to  absolvitor  in  an  action  for  damages.  Mont- 
gomery V  Elliot  ds  Sons,  16,  66. 

III.  Servants— (a)  Liability  to  Servant. 

Breaking  of  tacMe — Fall  down  chimney-stalk — Improper  use  of 
tackle. — Held  that,  where  an  accident  occurred  to  a  work- 
man through  his  employing  tackle  for  lowering  himself 
down  a  chimney-stalk  which  he  was  assisting  to  build — a 
purpose  for  which  it  was  not  intended,  and  for  which  it 
proved  insufficient — his  employer  was  not  liable  in  damages. 
Kirk  V  Owens,  2,  426. 

Breaking  of  rope — Joint  liability  of  shipowners  and  contractor. 
— Held  that  the  defenders,  the  owners  of  a  ship  under  repair 
and  the  carpenters  repairing,  were  jointly  and  severally 
liable  to  the  pursuer,  an  employee  of  the  carpenters,  for 
injuries  from  the  breaking  of  a  rope  belonging  to  the  ship, 
which  wa£  used  by  the  crew  and  the  carpenters  when 
shipping  a  pall-bitt  made  by  the  carpenters  for  the  ship. 
Campbell  v  Larsen,  4,  371. 

Breaking  of  tackle — Known  danger. — Held  that  an  averment  by 
a  pursuer,  who  was  claiming  damages  against  his  employers, 
that  he  had  complained  to  the  foreman  of  the  means  adopted 
for  raising  castings,  and  particularly  of  the  hook  used,  not- 
withstanding which  nothing  was  done  to  remedy  the  defect, 
did  not  infer  such  manifest  danger  within  the  pursuer's 
knowledge  as  to  debar  him  from  recovering  damages  for 
injury  he  had  sustained  through  the  hook  in  question  giving 
way.     Anderson  v  Craig  &  Co.,  7,  135. 

Breaking  of  tackle — Improper  use  of  tackle — Liability  to  all 
users. — Held  that  neither  at  common  law  nor  under  the 
Employers'  Liability  Act,  1880,  was  an  employer  responsible 
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for  an  accident  caused  to  a  worknxan  by  tackle  being  used 
by  the  latter  and  his  fellow-workmen  for  a  purpose  for 
which  it  was  not  intended  or  supplied.  Opinion  that  an 
employer's  obligation  at  common  law  to  see  to  the  reasonable 
sufficiency  of  the  tackle  he  supplies  extends  to  all  the  work- 
men for  whose  use  it  is  supplied,  though  not  directly 
employed  by  him.    M'Laughlan  v  Duncan  &  Co.,  8,  119. 

Breaking  of  tackle — Seaman — Common  employment. — ^A  deck 
hand  in  a  steam  lighter  trading,  inter  alia,  between  ports 
on  the  Forth  and  Clyde  Canal  and  on  the  Firth  of  Clyde  was 
injured  by  the  fall  of  an  iron  bucket  into  the  hold  while  the 
vessel  was  lying  at  a  wharf  in  the  Forth  and  Clyde  Canal. 
The  fall  of  the  bucket  was  due  to  the  hoisting  rope  breaking. 
The  pursuer  brought  an  action  of  damages  against  the 
owners  of  the  lighter,  and  laid  his  action  under  the 
Employers'  Liability  Act,  1880,  as  well  as  at  common 
law.  Setd  (1)  that  the  pursuer  was  a  seaman,  and  there- 
fore not  entitled  to  damages  under  the  Employers'  Liability 
Act ;  and  (2)  that  the  rAaster  being  a  coUaborateur,  and 
there  being  no  allegation  that  the  defenders  had  supplied 
defective  tackle  or  appointed  an  incompetent  person  as 
master,  there  was  no  case  against  them  at  common  law,  and 
the  action  was  therefore  dismissed  as  irrelevant.  Thomson 
V  Ross  &  Marshall,  12,  107. 

Breaking  of  tackle — Joint  liability  of  shipowners  and  stevedore. 
— The  officers  of  a  vessel,  at  the  desire  of  a  stevedore,  and 
in  order  to  facilitate  the  unloading  thereof,  removed  the 
stays  of  a  mast  to  which  a  span  for  discharging  was 
attached,  thereby  giving  free  play  to  the  mast.  The  jerking 
of  the  mast  put  an  undue  strain  on  the  span,  in  consequence 
of  which  it  gave  way  and  fell  on  the  back  of  a  workman  in 
the  employment  of  the  stevedore.  Held  that  the  ship- 
owners could  not  throw  the  blame  on  the  stevedore,  to 
whose  orders  their  crew  was  not  subject,  but  that  the 
removing  of  the  stays  was  done  on  the  owners'  responsibility. 
Kelly  V  Caw,  Prentice,  Clapperton,  ds  Co.,  14,  163. 

Breaking  of  tackle — Joint  delinquency  of  two  tradesmen  engaged 
on  sam,e  building — Failure  to  inspect. — Held  (1)  that  an 
employer,  a  builder,  was  liable  in  damages  for  injury  sus- 
tained by  one  of  his  workmen  through  a  defect  in  a  part 
of  the  tackling  of  a  crane  belonging  to  him,  and  which  was 
at  the  time  used,  under  an  agreement  with  him,  by  the 
wright  engaged  in  the  erection  of  the  same  building ;  and 
(2)  that  the  wright,  jointly  and  severally  with  the  builder, 
was  liable  for  damages,  on  the  ground  that  he  had  used  the 
crane  without  any  examination  as  to  its  condition. 
ConneUy  v  Barlas,  <&c.,  16,  220. 

Bursting  of  bottle — Volenti  non  fit  injuria. — Held  that  an 
employee  in  a  manufactory  of  aerated  waters  who  was 
injured  by  the  bursting  of  a  bottle  was  not  precluded  from 
recovering  damages  because  he  was  aware  of  the  danger, 
and  worked  on  after  he  had  asked  for  and  had  not  been 
supplied  with  gloves  and  a  mask  as  a  protection  against  it. 
Srmth  V  Forbes  &  Co.,  13,  48. 
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Bursting  of  cask — Dangerous  employment — Buty  of  warning. — 
Held  that,  where  employers,  or  those  for  whom  they  are 
responsible,  do  not  give  isufficient  warning  to  a  workman  of 
danger  to  which  he  will  be  exposed  in  the  course  of  his 
work,  the  employers  are  liable  in  damages  should  any 
accident  happen.     Morrison  v  Distillers  Co.,  Ltd.,  2,  52. 

Capstan — Pure  accident. — A  labourer  employed  on  one  of  the 
pontoons  at  the  erection  of  the  Tay  Bridge  was  struck  by 
one  of  the  arms  of  the  capstan,  and  injured.  Held  that  his 
injury  was  the  result  of  pure  accident,  and  that  the  em- 
ployer was  not  liable  in  damages.  Croll  v  Arrol  &  Co., 
1,  14. 

Crane  accident — Contributory  negligence — Known  danger. — A 
person  employed  at  a  winch  having  allowed  it  to  remain  in 
gear  while  lowering,  whereby  the  handles  revolved  at  a 
great  velocity  and  one  of  them  was  broken,  held,  on  the 
grounds  of  contributory  negligence  and  known  danger,  that 
he  could  not  recover  damages  for  injuries  received  from 
the  broken  handle.     Foley  v  Younger  &  Co.,  3,  257. 

Crane  accident — Contributory  negligence. — A  labourer  employed 
to  place  the  points  of  shears  into  holes  in  the  ends  of  stones 
which  were  being  hoisted  on  to  a  bing,  placed  a  point  into 
a  hole  which  was  imperfectly  cut,  with  the  result  that  the 
stone  fell  and  injured  his  foot.  Held  that  there  was  such 
contributory  negligence  that  the  injured  man  had  no  relevant 
claim  for  damages).     M'Mahon  v  Kirkwood,  3,  289. 

Crane  accident — Defect  in  rope  supplied  by  third  party — 
Employer^  Liability  Act. — A  workman  engaged  by  a 
stevedore  employed  to  discharge  a  ship's  cargo  was  injured 
through  the  breaking  of  a  rope  used  in  the  discharge  belong- 
ing to  the  ship.  In  an  action  of  damages  by  the  workman 
against  the  stevedore,  held  that,  a  visible  defect  having 
been  proved  in  the  rope  which  was  taken  over  by  the 
defender,  and  in  the  absence  of  contributory  negligence  of 
the  pursuer,  to  whom  the  defect  was  not  obvious,  the 
defender  was  liable  under  sec.  1,  sub-sec.  1,  of  the  Employers' 
Liability  Act,  1880.     Dunn  v  M'Cann,  7,  75. 

Crane  accident — Want  of  specification — Proximate  cause. — A 
workman  sued  his  employer  for  injuries  sustained  while 
engaged  in  assisting  in  the  lifting  of  stones  from  a  truck  by 
means  of  a  steam  crane.  He  alleged  that  he  had  been 
crushed  by  a  stone  which  had  been  swung  round  the  wrong 
way  by  the  crane,  and  "  that  the  crane  was  a  defective  one, 
and  could  not  be  guided  properly  by  the  party  in  charge,  it 
being  apt  to  swing  round  in  the  opposite  direction  to  which 
the  craneman  wanted  it."  He  also  alleged  that  it  was  dark 
at  the  time  and  there  were  no  lights  at  the  place  where  the 
accident  occurred,  and  that  if  there  had  been  he  would  have 
seen  and  avoided  the  stone  which  he  alleged  injured  him. 
Held  that  the  action  was  irrelevant,  in  respect  (1)  that  the 
averment  as  to  the  defect  in  the  crane  was  not  sufficiently 
specific;  and  (2)  that  the  want  of  lights  was  not  the 
proximate  cause  of  the  accident.  Brarman  v  Smellie, 
16,  186. 
28 
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Defect  in  way — Unfinished  railway  station  in  course  of  con- 
struction— Employers'  Liability  Act,  1880,  sec.  1. — In  an 
action  brought  by  a  labourer  against  his  employers,  a  firm 
of  masons,  for  damages  at  common  law  and  under  the 
Employers'  Liability  Act,  the  pursuer  averred  that  he  was 
working  at  a  railway  station  in  course  of  erection  by  his 
employers,  and  was  assisting  in  laying  concrete  under  one 
of  the  arches  of  the  station ;  that  the  foreman  sent  him  for 
some  barrows,  and  for  the  purpose  of  getting  these  barrows 
he  had  to  walk  under  the  arch  for  some  distance ;  that  in 
doing  so  he  suddenly  stepped  from  the  level  on  which  he 
was  walking  to  a  lower  level  on  which  wood  had  been  placed, 
and  his  right  foot  came  down  on  a  nail  which  pierced  his 
foot,  and  a  plank  fell  on  the  top  of  his  foot ;  that  the  arch 
in  question  was  quite  dark,  and  the  roadway  under  the  arch 
in  a  defective  and  dangerous  condition  in  consequence  of 
depressions,  holes,  and  great  unevenness  and  inequality  of 
level,  and  obstructions  caused  by  displaced  wood ;  and  that 
the  accident  was  caused  through  the  fault  of  the  defenders 
in  failing  to  keep  and  maintain  their  ways  and  works  in  a 
good  and  proper  condition,  and  in  failing  to  provide  light. 
Held  that  the  action  was  irrelevant.  Darcey  v  Anderson, 
20,    192. 

Browning  accident — Falling  off  pontoon — Defect  in  condition 
of  plant — Employer^  Liability  Act. — Circumstances  in 
which  employers  of  a  workman  who  was  drowned  by  falling 
off  an  unrailed  pontoon  in  a  tidal  river  were  held  liable  in 
damages  to  his  widow  under  the  Employers'  Liability  Act, 
1880,  but  not  at  conmion  law,  the  workman  having  been 
aware  of  the  want  of  a  rail.    Simpson  v  Arrol  ds  Co.,  1,  126. 

Fall  of  derrick — Sub-contractor  or  wm'hnan — Employers' 
Liability  Act. — The  pursuer,  who  was  one  of  a  squad  of 
platers  who  undertook  the  plating  of  barges  for  the  de- 
fenders at  so  much  per  plate,  was  injured  by  the  fall  of  a 
derrick  in  the  defenders'  yard,  and  claimed  damages.  Held 
(1)  that  the  pursuer  was  a  workman  and  not  a  sub-con- 
tractor ;  and  (2)  that  the  defenders  were  liable  in  damages 
under  the  Employers'  Liability  Act,  1880,  in  respect  of 
negligence  in  inspection  by  their  foreman  entrusted  with  the 
duty  of  seeing  that  the  derrick  was  in  proper  condition. 
Kerr  v  Montrose  Shipbuilding  and  Engineering  Co., 
11,  168. 

Fall  of  planh  in  discharging  ship — Collaboration. — Where  a 
labourer,  employed  by  shipowners  in  the  discharge  of  a 
grain  cargo,  was  injured  by  the  fall  of  a  plank  used  in 
connection  with  the  defenders'  grain  elevator,  which  they 
were  working  under  contract  with  the  shipowners  to  dis- 
charge the  cargo,  held  that  the  defenders  were  liable  in 
reparation.  Observations  on  the  change  of  law  as  to  the 
defence  of  collaboration  effected  by  Johnston  v  Lindsay  & 
Co.,  App.  Ca.  (1891),  371.  Hynds  v  Grain  Elevator  Co., 
14,  81. 
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Fall  of  slag — Beasonable  precautions. — A  bricklayer  employed 
in  constructing  a  gas-producer  at  the  defenders'  works  was 
killed  by  a  mass  of  slag  falling  upon  him.  Held  that,  as 
the  employers  had  grounds  for  believing  the  slag  would  not 
fall,  but  neverthelesis  had  taken  all  reasonable  precautions  to 
guard  against  its  falling,  they  were  not  liable  in  damages. 
Adams  v  BeardTnore,  1,  6. 

Fall  of  scaffold — Onus  of  proof — Res  ipsa  loquitur. — In  all  cases 
probatio  incumhit  actori,  and  the  occurrence  of  an  accident 
such  as  the  fall  of  a  scafEolding  does  not  necessarily  shift 
upon  the  defender  the  burden  of  showing  that  the  accident 
arose  from  causes  for  which  he  is  not  responsible.  Where 
the  cause  of  an  accident  (the  fall  of  scaffolding  in  a  building) 
remained  unexplained,  held  that  in  the  circumstances  the 
pursuer  had  not  fixed  any  liability  on  the  defender,  the 
builder,  his  employer.  Observations  on  the  brocard  res  ipsa 
loquitur.     M'Kenzie  v  M'Geachy,  G2,  472. 

Fall  of  slater's  scaffold—Want  of  specification — Negligence  of 
pursuer — Employers'  Liability  Act,  1880. — A  journeyman 
slater  sued  his  employer  for  injury  sustained  through  a  fall 
from  a  scaffold  constructed  and  used  by  the  pursuer  himself. 
He  alleged  that  the  accident  "  was  caused  by  defects  in  the 
condition  of  the  plant,  the  scaffolding  being  insufficient  for 
the  work  in  hand,"  and  by  the  fault  and  negligence  of  the 
defender's  superintendent  in  ordering  and  allowing  the 
pursuer  to  work  from  an  insecure  and  insufficient  scafiold. 
Held  that  the  action  was  irrelevant,  no  particular  defect 
being  libelled.  The  pursuer  having,  by  amendment,  added 
that  the  plank  slipped  with  him  owing  to  its  not  being 
properly  nailed  or  fastened,  held  that  the  amended  record 
disclosed  that  the  accident  arose  from  the  pursuer's  negligent 
performance  of  an  ordinary  operation  requiring  no  skilled 
superintendence,  and  the  action  therefore  dismissed  as 
irrelevant.     Jeffrey  v  Buchan,   13,  285. 

Fall  of  stone  erected  by  pursuer. — A  labourer  who  had  been 
engaged  piling  stones  at  a  building  which  was  in  course 
of  erection  was  injured  by  one  of  the  stones  falling  down. 
Held  that,  although  he  had  been  ordered  by  the  foreman 
to  do  this  work,  the  defenders  were  not  responsible. 
Comnolly  v  Rankin  ds  Co.,   6,   56. 

Fall  of  timber — Fault  of  fellow-worhmen — Foreman's  orders. — 
The  pursuer's  son  was  killed  by  a  prop  falling  upon  him 
which  was  being  carried  by  two  fellow-workmen  across  an 
opening  in  a  scaffolding  above  him.  Held  that  the  pursuer 
had  failed  to  prove  that  in  crossing  the  opening  the  work- 
men were  acting  by  the  orders  or  with  the  knowledge  of 
the  defenders'  gaffer,  and  that  therefore  the  defenders  were 
not  liable  in  damages.     Kelly  v  Kennedy  <jk  Sons,  4,  339. 

Fault  by  employing  incompetent  workman. — Where  a  workman 
was  injured  by  a  fellow-workman  who,  it  was  alleged,  was 
unfitted  for  the  work  at  which  he  was  engaged,  held  that 
there   was   no   relevant   claim   for   reparation  against   their 
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employer  in  th.e  absence  of  averments  both  that  the  employer 
was  at  fault  in  employing  an  unskilled  hand  and  that  the 
latter  Actually  did  his  work  faultily  so  as  to  cause  the 
injury.     Gonlon  v  Aithen  &  Mansel,  2,  248. 

Gangway — Contributory  negligence. — In  an  action  of  damages  by 
the  representative  of  a  labourer  who  met  his  death  in  the 
employment  of  the  defenders,  who  were  engineers,  the 
pursuer  averred  that  the  deceased  had  been  carrying  ashore 
from  a  ship  lying  in  dock  a  long,  heavy  pipe,  when  its  end 
struck  the  vessel  and  he  was  overbalanced  and  fell  off  the 
gangway,  which  was  narrow  and  insufficient,  having  a  rope 
on  only  one  side,  and  that  it  was  the  duty  of  the  defenders 
to  have  provided  a  wider  gangway  with  a  rail  on  both  sides. 
Held  (rev.  Sheriff-Substitute)  that  there  wa-s  no  relevant 
averment  of  fault  on  the  part  of  the  defenders,  as  the  man 
could  have  had  a  hand  free  to  steady  himself.  Lovatt  v 
Barclay,  Curie,  ds  Co.,  7,  205. 

Gas  explosion  on  hoard  ship — Seaman  lamp  trimmer. — The 
pursuer,  a  lamp  trimmer  on  board  ship,  lit  a  match  in  the 
lamp  room,  when  an  explosion  occurred,  injuring  him.  A 
ventilator  for  the  forehold  passed  through  the  room,  but 
was  then  closed  at  the  top.  There  was  a  defect  in  a  joint 
in  it,  through  which  gases  could  pass  from  the  hold  into 
the  room.  In  consequence  of  the  ventilator  being  closed, 
gas  from  a  coal  cargo  had  accumulated  in  the  room.  In  an 
action  for  damages,  held  (1)  that  the  shipmaster  was  not 
liable  for  the  defect  in  the  ventilator,  but  (2)  that  the  ship- 
owners, who  were  bound  to  make  a  careful  examination  of 
the  ship  before  sending  her  to  sea,  had  failed  in  this  duty,  or 
at  least  in  discovering  this  defect,  which  could  have  been 
easily  discovered,  and  were  liable  in  damages  for  the  in- 
juries to  the  seaman.  Opinion  that,  though  the  opening 
of  the  ventilator  would  have  prevented  the  explosion,  the 
omission  of  the  pursuer's  fellow-workmen  to  open  it  did 
not  free  the  employers  from  liability  for  their  proper  fault. 
Ward  V  S.S.  "Victoria"  Go,,  Ltd.,  12,  80. 

Independent  contractor — Services  of  pursuer  lent  to  contractor. 
— The  pursuer's  employers  brought  contractors  into  their 
works  to  fit  up  machinery,  and  lent  them  the  pursuer's  ser- 
vices as  a  labourer.  He,  while  working  to  the  contractors, 
was  subject  to  the  orders  of  their  manager.  He  met  with 
an  accident  in  consequence,  as  he  alleged,  of  a  wrong  order 
given  by  this  manager,  and  he  sued  his  usual  employers  for 
damages.  Held  that,  for  the  purposes  of  this  contract,  the 
contractors  and  not  the  defenders  were  his  employers,  and 
the  action  was  dismissed.     Howie  v  Dixon,  13,  146. 

Machinery — Defect  in  plant — Duty  of  inspection — Fellow- 
servant. — It  is  not  a  good  defence  at  common  law  to  a  claim 
of  damages  by  a  workman  against  his  employer  for  an  injury 
due  to  a  patent  defect  in  the  working  of  machinery  (1)  that 
it  had  been  recently  well  fitted  up  ;  or  (2)  that  the  defect  was 
known  to  the  pursuer  and  his  fallow-workmen,  they  being 
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unskilled  and  unable  to  appreciate  its  danger ;  or  (3)  tliat 
the  failure  to  remedy  it  was  owing  to  the  fault  of  a  fellow 
workman,  there  being  no  proof  that  the  duty  of  supervision 
and  inspection  of  plant  incumbent  on  the  master  had  been 
entrusted  to  any  individual  in  his  employment.  Question, 
whether  an  employer  is  at  common  law  relieved  from  liability 
for  patent  defects  of  machinery  by  deputing  his  duty  of 
inspecting  it  and  securing  its  sufficiency  to  a  competent  fore- 
man.    O'Eorke  v  Hunter,  G2,  453. 

Machinery — Fault  on  part  of  fellow-servant. — In  an  action  at 
the  instance  of  a  workman  against  his  employers  for 
damages  at  common  law  and  under  the  Employers'  Liability 
Act,  1880,  where  he  averred  fault  on  the  part  of  the  de- 
fenders, and  of  "  Sanmel  Fullard,  who  was  in  charge  of  the 
hydraulic  power,"  and  where  it  appeared  that  the  primary 
cause  of  the  accident  was  the  act  of  Fullard,  held  that  the 
action  was  irrelevant.  Holmes  v  Steel  Go.  of  Scotland, 
11,  285. 

Machinery- — Insufficient  fencing  of  steam-loom. — In  an  action  at 
the  instance  of  a  steam-loom  worker  who  had  sustained  an 
injury  to  one  of  her  eyes  from  a  shuttle  flying  out  of  a  loom, 
held  (1)  that  there  is  no  statutory  obligation  to  fence  steam- 
looms  ;  and  (2)  that  no  culpa  in  connection  with  the  said 
accident  had  been  proved  against  the  defender  or  any  of  his 
employees  for  whom  he  was  responsible,  either  at  common 
law  or  under  the  Employers'  Liability  Act,  1880.     Raughter 

V  Thomson,  3,  277. 

Machinery — Notice  of  defect  in  machine — Employers'  Liahility 
Act. — Circumstances  in  which  held  that  a  person  who  had 
been  injured  by  a  machine  had  given  such  notice  of  the 
defective  state  of  the  machine  to  a  person  superior  to  him  in 
employment  as  to  make  the  employer  liable  in  damages 
under  sees.  1  (1)  and  (2)  3  of  the  Employers'  Liability  Act, 
1880.     Niven  v  Burrell  &  Son,  3,  137. 

Machinery — Power-loom — Employers'  Liability  Act. — In  an 
action  brought  by  a  power-loom  weaver  against  his  employers 
for  damages  at  common  law  and  under  the  Employers' 
Liability  Act,  1880,  held  that  a  carpet  loom  of  ordinary  con- 
struction and  a  passage  were  not  defective  in  their  condition 
although  a  fellow-workman  accidentally  struck  and  started 
the  pursuer's  loom  in  trying  to  pass  a  beam  along  the  pass- 
age, and  the  loom  injured  the  pursuer.  Watson  v  Sinclair 
&  Go.,  5,  294. 

Mine — Goalmaster's  breach  of  statutory  rules — Absence  of  pit- 
headman. — ^Where  the  rules  of  a  colliery  framed  under  the 
Coal  Mines  Regulation  Act,  1872,  provided  that  a  pithead- 
man  should  attend  at  the  beginning  of  a  shift  and  see  that 
no  one  got  into  the  cage  till  the  engineman  reported  it  safe, 
held  that  the  masters  were  liable  in  damages  to  a  miner 
injured  by  a  cage  accident  which  ought  not  to  have  happened 
had  a  pitheadman  been  present  in  terms  of  the  rule.    Hughes 

V  Kenneth  i&  Sons,  3,  107. 
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Mine  — ■  Engineman  —  Superintendence  —  Employers'  Liability 
Act. — Held  that  an  eugineman  at  a  colliery  is  not  a  person 
engaged  in  superintendence  in  the  sense  of  the  Employers' 
Liability  Act,  1880.  Whelan  v  Provanhall  Coal  Co.,  3, 
349;  4,  171. 

Mine — Explosion  of  gunpowder — Contributory  negligence. — ^A 
miner  having  been  killed  in  a  coal  pit  through  an  explosion 
of  gunpowder,  his  widow  and  children  raised  an  action  for 
damages  against  his  employers.  They  alleged  that  his  death 
was  caused  by  the  defenders'  breach  of  the  Coal  Mines 
Kegulation  Act,  1887,  specially  general  rule  12,  in  storing 
gunpowder  below  ground  in  excess  of  the  quantities  allowed 
by  the  statute,  and  loose.  Breaches  of  the  statute  and  rule 
had  been  committed  by  the  defenders  in  the  way  averred. 
The  deceased,  in  stooping  into  the  chest  which  contained  the 
gunpowder  while  a  naked  lighted  lamp  remained  in  his  cap  (in 
which  way  the  accident  occurred),  was  following  a  general 
practice  in  the  pit.  Held  that,  while  the  defenders  were, 
through  their  subordinates,  at  fault,  there  was  contributory 
negligence  on  the  part  of  the  deceased,  and  that  the  pursuers 
could  not  recover.     Baxter  v  Wallace,  8,  167. 

Mine — Explosion — Contributory  negligence. — Circumstances  in 
which  it  was  found  from  the  averments  of  the  pursuers  in 
actions  of  damages  for  personal  injuries  sustained  in  a  coal 
pit,  that  the  shot  which  caused  the  fatal  explosion  was  fired 
by  the  miners  themselves,  in  violation  of  the  statute,  special 
rules,  and  order  thereanent,  and  the  injuries  were  due  to 
their  fault.  Hamilton,  dsc.  v  Kinneil  Gannel  <Ss  Coking 
Coal  Co.,  15,  45. 

Mine— Fall  from  roof  of  working  place — Insufficient  speci- 
fication of  fcmlt. — In  an  action  for  damages  against  mine 
owners  in  respect  of  the  death  of  a  miner,  the  statements  of 
the  pursuer,  his  widow,  indicated  that  he  had  been  working 
in  his  working  place  in  or  near  a  main  road  of  the  mine 
when  the  fall  from  the  roof  which  killed  him  took  place; 
that  he  was  responsible  for  the  propping  of  the  roof  in  his 
working  place;  that  he  did  not  refuse  to  work  because  of 
the  state  of  the  roof ;  and  she  did  not  state  whether  the 
insecurity  of  the  roof  began  when  it  was  in  the  owners' 
keeping  or  when  it  was  in  his.  In  respect  of  insufficient 
specification  of  the  ground  of  action,  and  of  indications  that 
the  deceased  was  at  fault,  the  case  was  dismissed. 
Hamilton  v  Wilsons  &  Clyde  Coal  Co.,  12,  91. 

Mine — Fall  from  roof — Pure  accident. — Circumstances  in  which 
a  miner  injured  by  a  stone  which  fell  from  the  roof  of  a 
road  in  a  coal  mine  was  held  not  entitled  to  damages  against 
the  mine  owners,  and  neither  party  was  found  to  be  in 
fault.     Lynch  v  Dunlop  dk  Co.,  12,  92. 

Mine — Fall  from  roof — Pure  accident. — Held  that  the  fall  from 
the  roof  of  a  coal  mine  of  a  stone  which  injured  the  pursuer 
was  due  to  a  combination  of  circumstances  which  will  now 
and  then  arise  in  the  best  managed  collieries,  and  that  the 
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mine  owners  having,  through  their  servants,  properly  sup- 
ported the  roadway  and  duly "  inspected  it,  were  not 
responsible  for  the  accident.  Lynch  v  Dunlop  ds  Co., 
13,  147. 

Mine — -Fall  of  stone — Pure  accident. — Circumstances  in  which 
held  that  the  fall  of  a  stone  in  a  coal  pit,  by  which  the 
pursuer  was  injured,  was  the  result  of  an  accident  arising 
out  of  a  burst  in  the  workings,  and  that  the  employers  were 
not  liable  in  damages  for  his  injuries.  Observations  on  the 
duties  of  brushers  in  a  coal  pit.  Diamond  v  Dunlop  d; 
Co.,  13,  269. 

Mine — Lack  of  props — "  Special  rules  '' — Known  danger. — Held, 
that  a  miner  continuing  his  work  in  the  pit  without  propping 
wood  being  supplied,  after  he  complained  of  its  absence,  was 
guilty  of  contributory  negligence,  not  only  through  having 
committed  a  breach  of  the  "  special  rules  "  in  force  at  the 
pit,  but  also  by  having  continued  to  work  in  face  of  a  known 
danger ;  and  action  for  damages  on  account  of  his  death 
dismissed.     Collins  v  Watson  &  Co.,  5,  420. 

Mine — Pithead  accident — Contributory  negligence — "  Shuts." — 
A  miner  intending  to  descend  a  pit  forced  his  way  on  to  a 
cage  which  was  already  full  of  men,  and  the  cage  having 
started  too  soon  he  was  severely  injured.  Held  that  he  was 
barred  by  his  own  contributory  negligence  from  enforcing 
compensation,  and  that  the  use  of  "  shuts "  was  not  ex- 
pedient.    Fay  V  Addie  &  Sons,  2,  35. 

Mine — Pit  sinker — Independent  contractor — "  Workman." — 
Held  that  a  pit  sinker  in  the  employment  of  contractors  for 
sinking  a  shaft  was  not  a  "  workman  "  in  the  employment  of 
the  pit  owner  within  the  meaning  of  the  Employers'  Liability 
Act,  1880.     Whelan  v  M'Andrew  &  Co.,  4,  95. 

Mine — Removing  falls — Dangerous  occupation. — ^A  miner, 
having  been  severely  injured  in  one  of  the  defenders'  coal 
pits  through  the  fall  of  a  stone  while  he  was  engaged  in 
removing  falls  of  the  strata  at  the  foot  of  the  shaft,  raised  an 
action  against  the  mine  owners,  alleging  fault  of  their 
manager  in  not  making  proper  examinations  and  in  not 
securing  the  place.  As  the  result  of  a  proof  it  was  ascer- 
tained that  the  pursuer  was  engaged  in  removing  the  falls  of 
the  strata  and  in  making  the  place  safe ;  that  he  was  an 
experienced  man  in  such  work ;  and  that  the  work  was  of  a 
more  than  usually  dangerous  description.  Held  that  the 
accident  was  a  risk  incident  to  the  nature  of  the  work,  and 
that  the  pursuer  could  not  recover  damages,  as  there  was  no 
fault  on  the  part  of  the  defenders.  Tassie  v  Summerlee 
and  Mossend  Iron  and  Steel  Co.,  10,  253. 

Mine — Travelling  road — Known  danger — Obligation  to  wait  till 
danger  past — Manager — Collaborateur. — A  miner  who  had 
been  injured  by  some  runaway  hutches  while  on  his  way  to 
the  pit  bottom  after  his  work,  having  claimed  compensation 
from  his  employers,  held  (1)  that,  as  the  road  along  which 
he  was  proceeding  was  the  one  commonly  used  by  the  miners 
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on  their  way  to  and  from  their  work,  it  was  a  travelling  road 
in  the  sense  of  the  Coal  Mines  Regulation  Act,  1887  ;  (2) 
that  the  pursuer  was  not  barred  from  claiming  compensation 
by  continuing  to  work  though  he  knew  of  the  insufficient 
state  of  the  manholes,  seeing  that  the  representatives  of  his 
employers  knew  of  their  condition,  and  that  the  employers 
pleaded  on  record  that  the  manholes  were  sufficient  and  were 
unneeded ;  (3)  that  the  pursuer  was  not  bound  to  wait  for  an 
hour  till  the  haulage  of  hutches  along  the  travelling  road  had 
ceased ;  (4)  that  the  insufficiency  of  the  manholes  was  the 
fault  of  the  manager ;  (5)  that  at  common  law  he  was  a 
fellow-workman  of  the  pursuer ;  and  (6)  that  the  pursuer 
could  therefore  not  recover  damages  at  common  law  without 
proving  that  the  manager  was  incompetent  for  his  post. 
Observations  as  to  the  plea  of  working  in  face  of  a  known 
danger  caused  by  neglect  by  the  employers  of  their  statutory 
duties.  M'Millan  v  Bavrd  <&  Co.,  6,  247. 
Narrow  footway — Duty  of  warning  lad  of  seventeen. — Held  (rev. 
Sheriff-Substitute)  that  it  was  not  the  duty  of  a  foreman  to 
warn  a  lad  aged  seventeen,  when  engaging  him  for  night- 
work,  against  using  as  a  footway  a  retaining  wall  (which  he 
had  seen  in  daylight),  along  which  workmen  were  in  the 
habit  of  passing  in  the  day-time.  Williams  v  Watt  & 
Wilson,  6,  105. 

Overturning  of  vat. — A  labourer  employed  in  removing  a  large 
vat  from  one  part  of  the  defenders'  works  to  another  was 
killed  by  the  vat  falling  upon  him.  Held  that,  in  the  cir- 
cumstances disclosed,  reasonable  precautions  were  not  taken 
against  danger,  and  the  employers  were  therefore  liable  in 
damages.     M'ParUamd  v  Campbell  ds  Co.,  1,  9. 

Railway  —  Locomotive  without  danger  lamp  —  Contributory 
negligence — Engine-driver  in  separate  employment. — ^A 
night  watchman  was  run  over  by  a  locomotive  engine  within 
the  works  where  he  was  on  duty.  The  danger  lamp  of  the 
engine  was  not  lighted  when  the  accident  occurred.  In  an 
action  by  his  widow  for  damages  against  his  employers  on 
account  of  his  death,  held  that  the  pursuer  was  entitled  to 
compensation  even  if  the  deceased  knew  of  the  engine's 
approach,  in  respect  (1)  that,  the  light  being  absent,  contri- 
butory negligence  could  not  be  attributed ;  and  (2)  that  the 
engineman,  although  in  a  separate  employment,  co-operated 
in  the  defenders'  work,  and  was  subject  to  the  orders  of  their 
manager.     Thomson  v  Maclellans,  6,  189. 

Railway  shunting — Dangerous  employment  for  a  hoy. — A  boy 
under  twelve  years  of  age  was  employed  to  detach  waggons 
on  a  railway  in  course  of  construction,  and  while  so  employed 
sustained  fatal  injuries.  Held  that  the  work  was  of  too 
dangerous  a  character  for  a  boy  of  his  years,  and  that  his 
employers  were  liable  in  damages  for  his  death,  O'Donnell 
V  Braddock  <k  Matthews,  2,  13. 

Railway — Shunting — Fault  of  person  in  charge  of  train. — ^A 
labourer  in  the  defenders'  employment,  whose  duty  it  was  to 
clean  up  lyes  in  their  repairing  shed,  was  engaged  in  thi? 
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duty  when  a  train  of  waggons  was  run  into  the  shed.  The 
end  waggon  struck  some  loose  waggons  inside  the  shed  when 
the  labourer  in  the  ordinary  course  of  duty  was  passing 
between  their  buffers,  and  he  was  killed.  It  was  the  duty  of 
the  shunter  in  charge  of  the  train  to  ride  on  the  end  waggon 
and  to  give  audible  warning  of  its  approach,  but  he  did 
neither.  Held  that  the  defenders  were  liable  under  the 
Employers'  Liability  Act,  1880,  in  damages  in  respect  of  the 
shunter's  failure  in  duty.  Circumstances  in  which  plea  of 
contributory  negligence  repelled.  Scuffel  v  North  British 
Railway  Co.,  9,  263. 

Eemoteness  of  injury — Order  by  superintendent. — Circumstances 
in  which  held  that  the  injury  received  by  the  pursuer's  son, 
for  which  damages  were  asked,  was  not  the  result  of  the 
order  given  by  the  defenders'  servant,  and  action  dismissed. 
Timothy  v  Watson  ds  Co.,  8,  69. 

Servants  choice  of  dangerous  method  of  doing  work. — Where  a 
workman  elected  to  do  a  piece  of  work  in  a  manner  which 
he  might  have  known  was  dangerous,  and  there  was  another 
and  safer  mode  of  doing  it,  held  that  the  employers  were  not 
liable  in  damages  merely  because  their  foreman  had  ordered 
the  work  to  be  done.     Cairns  v  Lobnitz.  &  Co.,  6,  33. 

Ship's  hold — Uncovered  hatchway  in  ship  being  built — Col- 
laborateur. — Shipbuilders  held  not  bound  to  have  the  hatches 
of  a  ship  in  course  of  construction  so  secured  to  the  deck  as 
to  be  practically  irremoveable  by  the  workmen  employed, 
and  therefore  not  liable  in  damages  to  a  workman  who  had 
sustained  injuries  by  falling  through  a  hatchway  from  which 
some  of  his  fellow-workmen  had,  for  their  own  convenience, 
removed  a  substantial  iron  grating.  Campbell  v  Caird  & 
Co.,  6,  128. 

Ship's  hold  accident — Common  employment. — In  an  action  of 
damages  at  common  law  the  pursuer  averred  that  the  de- 
fenders were  employed  by  the  owners  of  a  ship  to  execute 
repairs  thereon ;  that  the  defenders  sublet  a  portion  of 
their  work  to  the  pursuer ;  that  the  pursuer  engaged  about 
twenty  men  to  do  the  work,  he  himself  merely  superintending 
them ;  that  while  so  superintending  them  in  the  hold  of 
the  ship  he  was  injured  through  the  gross  carelessness  of  two 
labourers  in  the  defenders'  employment.  Action  dismissed 
as  irrelevant,  in  respect  that  the  pursuer's  averments  showed 
that  he  and  his  men  were  working  with  the  defenders'  ser- 
vants in  a  common  employment  and  with  a  common  object 
in  view.    Paget  v  Scott  &  Co.,  7,  207. 

Threshing-mill  accident — Liability  at  common  law. — Held  that 
a  master  was  liable  at  common  law  in  damages  for  injuries 
sustained  by  a  servant  in  consequence  of  the  master's  fault 
in  sending  her,  a  young  and  inexperienced  person,  to  a  post 
of  danger.     Kinghorn  v  Livingstone  and  Donald,  3,  18. 

Tram/way  car  conductor — Workman — Employer^  Liability  Act. 
— Question,  whether  a  tramway  car  conductor  is  a  "  work- 
man "  in  the  sense  of  the  Employers'  Liability  Act,  1880. 
Waddell  v  Aberdeen  District  Tramways  Co.,  2,   119. 
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Unloading  of  cart — Negligence  of  superintendent — Employers' 
Liability  Act,  1880,  sec.  1,  sub-sec.  2  and  3. — ^A  labourer 
was  ordered  by  his  foreman  to  receive  a  cart  of  sand  at  a 
confined  spot  where  building  was  going  on  and  where  the 
ground  fell  away  18  feet  to  a  street  below,  and  was  directed 
to  hold  the  tailboard  of  the  cart  so  as  to  prevent  the  sand 
from  running  over  into  the  lower  street.  The  rush  of  sand 
carried  him  into  the  street  below,  and  he  sustained  injuries. 
He  raised  an  action  of  damages  and  pled,  inter  alia,  the 
negligence  of  the  defender's  foreman  in  ordering  the  pursuer 
to  unload  the  cart  as  he  did.  EeM  that  the  order  was  a 
negligent  order  by  one  in  superintendence  and  involved 
liability  under  sec.  1,  sub-seos.  2  and  3  of  the  Employers' 
Liability  Act,  1880.     Coleman  v  Goodall,   18,  267. 

III.  Servants— (b)  Liability  for  Servant. 

Bite  of  dog — Gamekeeper's  misconduct. — A  gamekeeper  having 
sent  his  dog  after  some  boys  who  had  trespassed  on  the 
ground  which  he  was  appointed  to  watch,  and  the  dog  having 
bitten  one  of  the  boys,  held  that  the  keeper's  employer  was 
liable  in  damages  for  the  injury  sustained  by  the  boy.  Mac- 
donald  v  Lye,  4,  376. 

Loading  lorry — Common  employment. — A,  a  carting  contractor, 
being  employed  by  coopers  to  carry  hoop  staves  for  them, 
sent  B,  his  servant,  with  a  lorry  for  the  load.  In  the  course 
of  loading  the  lorry — which  was  done  by  some  of  the 
coopers'  servants  (including  C)  and  B — a  bundle  of  staves 
fell  from  it  through  the  negligence  of  B  and  injured  C. 
Held  (rev.  Sheriff-Substitute),  repelling  the  plea  of  common 
employment,  that  C  was  entitled  to  damages  from  A  in 
respect  of  B's  negligence.     Smyth  v  Turnbull,  6,  36. 

Railway — Concurring  causes  of  accident. — Held  that,  where  one 
of  several  concurring  causes  of  a  railway  accident  was  the 
negligence  of  the  railway  company's  servants,  it  was  liable 
in  damages  to  an  injured  passenger,  although  there  were 
other  concurring  causes  for  which  it  was  not  responsible. 
Keir  v  North  British  Bailway  Co.,  1,  114. 

Railway  carriage  doors. — Held  that  railway  companies  are  not 
liable  for  injuries  sustained  by  passengers  by  the  shutting 
of  carriage  doors,  unless  there  be  recklessness  or  negligence 
on  the  part  of  the  servants  of  the  company.  Lees  v  Glasgow 
and  South-Western  Railway  Co.,  3,  69. 

Railwa/y — Jam/mi/ng  passenger's  hand  in  carriage  dooi — Repara- 
tion for  personal  injury. — Circumstances  in  which  a  pas- 
senger, who  had  entered  a  railway  carriage,  and  while  seating 
himself  had  his  hand  hurt  by  the  sudden  shutting  of  the  door, 
was  held  not  to  have  proved  fault  on  the  part  of  the  railway 
company.       Weldon  v  Caledonian  Railway  Co.,  19,  223. 

Railway — Jamming  passenger's  hand  in  carriage  door — Repara- 
tion.— The  two-year-old  son  of  a  railway  passenger  sitting 
in  a  compartment  of  a  carriage  while  at  a  stopping-place  on 
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his  journey  got  his  finger  crushed  by  the  guard  slamming-to 
the  carriage  door.  In  an  action  of  damages  fault  was 
averred  against  the  railway  company.  Held  that  there  was 
no  fault,  the  guard  not  being  bound  to  give  warning  that 
he  was  about  to  shut  the  door  or  to  shut  the  door  gently  by 
turning  the  door  handle.  Vidler  v  North  British  Bailwcvy 
Co.,  20,  95. 

Blander  and  assault  by  policeman. — Held  that  the  Town  Council 
of  Aberdeen,  not  being  by  the  Aberdeen  Police  Act,  1862, 
the  employers  of  a  policeman  who  was  sued  with  them  for 
delict,  were  not  liable  for  his  wrongous  acts.  Blair  v 
Aberdeen  Town  Council,  1,  217. 

Unloading  cart — Common  employment. — A  grain  merchant  em- 
ployed a  contractor  to  cart  grain  to  a  store.  One  of  the 
bags  of  grain,  while  it  was  being  hoisted  into  the  store,  fell 
upon  the  carter  employed  by  the  contractor,  and  killed  him. 
Its  fall  was  due  to  the  fault  of  a  servant  of  the  storekeeper. 
Held  (rev.  Sheriff-Substitute)  that  the  deceased  was  engaged 
in  a  common  employment  with  the  servant  of  the  store- 
keeper, and  that  the  latter  was  consequently  not  liable  in 
compensation.     Gongleton  v  Angw,  5,  166. 

III.  Servants— (e)  Servant's  Liability. 

Death  of  horse  entrusted  to  servant. — Where  a  horse  belonging 
to  a  farmer  was  fatally  injured  while  under  the  charge  of  his 
servant,  held,  in  an  action  for  damages  against  the  servant, 

(1)  that  there  was  no  presumption  that  the  injury  was  due 
to  the  servant's  fault;  (2)  that,  though  the  servant  was 
proved  to  have  been  in  fault,  the  evidence  did  not  con- 
clusively connect  the  injury  to  the  horse  with  any  fault 
committed  by  him ;  (3)  that  in  any  event  his  fault  was  not 
of  such  an  aggravated  character  as  to  render  him  liable  to 
his  master  in  reparation.     Wyllies  v  Craig,  3,  303. 

IV.  Factory  Acts. 

Fencing  of  machinery — Contributory  negligence — False  state- 
Tnent  of  age. — ^Where  a  civil  claim  for  damages  is  based  on 
an  employer's  neglect  of  precautions  required  by  the 
Factory  Acts,  it  is  a  good  answer  to  the  claim  that  the 
accident  for  which  damages  are  claimed  was  caused  by  the 
pursuer's  own  want  of  reasonable  care,  or  by  his  fraud  in 
concealing  his  age.     Gihb  v  Crombies,  Gl,  486. 

Fencing  of  machinery — Obedience  to  general  order. — Held  (1) 
that  there  is  no  rule  of  law  to  the  effect  that  employers  of 
labour  cannot  employ  young  persons  to  work  at  machinery, 
even  though  unfenced,  except  on  the  footing  of  keeping 
them  skaithless,  and  that  the  question  of  liability  arising 
under  such  employment  is  always  one  of  circumstances ;  and 

(2)  that  an  order  to  go  on  with  his  ordinary  work  given  to 
a  workman  by  a  person  whose  order  he  was  bound  to  obey, 
and  in  conforming  to  which  the  workman  was  injured,  was 
not  such  a  definite  or  specific  order  as  to  fix  liability  upon 
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the  employers  under  sub-sec.  3  of  sec.  1  of  the  Employers' 
Liability  Act,  1880.  Ward  v  Eastwood  Beetling  Co., 
7,  37. 
Mill  gearing — Gleaning  machinery  in  motion. — In  an  action  of 
damages  at  the  instance  of  a  boy  of  12  who  was  employed  as 
a  bobbin-shifter  in  the  defenders'  factory,  and  who  was 
injured  while  removing  wast©  from  wheels  at  a  spinning 
frame  which  regulated  but  did  not  communicate  the  motion, 
held  (1)  that  these  wheels  were  not  miU  gearing  requiring 
to  be  fenced  under  sees.  5  and  96  of  the  Factory  and  Work- 
shop Act,  1 878 ;  but  (2)  that  the  defenders'  tacit  permission 
to  the  bobbin-shifters  to  remove  waste  from  these  wheels 
while  in  motion  was  a  contravention  of  sec.  9  of  the  Act,  and 
they  were  therefore  liable  in  damages.  Goldie  v  Biggarts  d; 
Co.,  2,  213  and  424. 

V.  Process  of  Law. 

Criminal  cha/rge — Privilege  of  public — Malice  and  want  of 
probable  cause. — Circumstances  in  which  it  was  held  that 
the  defender  yi  giving  a  charge  to  the  police,  although  to  a 
certain  extent  privileged  in  trying  to  repress  crime,  had 
acted  without  probable  cause  and  with  a  recklessness  and 
persistency  which  amounted  to  legal  malice.  M'Lean  and 
Scott  V  Simpson,  7,  118. 

Criminal  charge — Reckless  information  to  the  police — Implied 
malice. — ^A  member  of  the  public  gave  information  to  the 
police  that  a  horse  was  being  worked  while  apparently  suffer- 
ing from  an  open  sore  or  wound.  Held  that  such  informa- 
tion, being  on  the  evidence  untrue,  and  given  without  ex- 
amination, inferred  malice  on  the  part  of  the  party  inform- 
ing, and  rendered  him  liable  in  damages.  Glasgow  Tramway 
Go.  T  Mavor,  1,  11. 

Criminal  charge — Recklessness  amounting  to  malice. — A  father 
and  mother  went  to  the  premises  of  a  dairykeeper  with 
whom  their  daughter  was  a  dairymaid  to  take  her  home, 
she  having  alleged  that  she  was  ill,  and  the  dairykeeper 
having  previously  refused  to  let  her  go.  An  altercation 
ensued,  and  the  dairykeeper  charged  flie  parents  with  a 
breach  of  the  peace  and  gave  them  into  custody.  The 
mother  was  liberated  at  once  upon  leaving  a  pledge ;  the 
father  was  liberated  some  hours  after  upon  also  leaving  a 
pledge.  Upon  trial  the  charge  was  found  not  proven.  In 
an  action  for  reparation,  held  that  the  dairykeeper  had  in 
the  circumstances  been  guilty  of  such  recklessness  in  giving 
the  parents  into  custody  as  to  amount  in  law  to  malice,  and 
damages  given  accordingly.     Kerr  v  Brand,  6,  60. 

Criminal  charge — Reckless  information  to  police. — ^Aitken's 
house  was  opened  by  false  keys  and  property  stolen  there- 
from. A  man  somewhat  like  Brady  was  noticed  near  the 
house  about  the  time,  and  Aitken  reported  this  to  the 
police.  Brady  was  asked  to  call  and  see  if  the  person  who 
reported  about  the  suspicious  man  could  identify  him,  and 
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he  did  so,  but  the  person  failed  to  identify  him.  No  charge 
was  made  to  the  police,  and  no  information  lodged  against 
Brady.  In  an  action  for  damages  by  Brady  against  Aitken, 
held  that  Brady  had  failed  to  prove  that  a  charge  had  been 
made  against  him,  or  that  information  was  given 
maliciously  and  recklessly  to  the  police,  but  found  that 
Aitken  had  in  the  circumstances  probable  cause  for  what 
he  did.     Brady  v  Aitken,    10,  218. 

Decree  agadnst  wrong  person — Review. — Where  a  decree  was 
taken  against  the  wrong  person,  who  sued  for  interdict 
against  diligence  and  for  damages,  held  that  he  should  have 
taken  steps  to  defend  himself,  and  that  his  action,  as  it 
craved  an  improper  species  of  review,  must  end  in  absolvitor. 
Gruikshank  v  Gow  &  Sons,  3,  352. 

Decree  in  absence — Agreement  to  withdraw  action — Black  list — 
Malice  and  want  of  probable  cause. — Held  that,  in  order 
to  maintain  an  action  for  damages  in  consequence  of  the 
publication  of  a  party's  name  in  a  "  black  list,"  the  pursuer 
must  aver  malice  and  want  of  probable  cause,  although  he 
founded  on  an  agreement  by  the  defender  to  withdraw  the 
action  which  occasioned  the  publication.  Garsewell  v  Hope 
(6  King,  3,  245. 

Decree  in  absence — Agreement  to  withdraw  action — Black  list. — 
Held,  where  an  agreement  to  withdraw  an  action  was  alleged 
and  damages  were  claimed  in  respect  of  its  violation  and  of 
a  consequent  publication  of  the  decree  in  a  "  black  list,"  that 
it  was  not  necessary  to  aver  "  malice  and  want  of  probable 
cause "  in  the  action  for  damages.  Fowlie  v  Reith  ik 
Anderson,  3,  424. 

Decree  in  absence — Timeous  objection  to  jurisdiction. — Held  that 
a  letter  written  on  the  day  before  a  case  was  called  in 
Court,  intimating  an  objection  to  the  jurisdiction,  was  not  a 
sufficient  warning  to  entitle  to  damages  in  consequence  of  a 
decree  having  been  taken  in  absence  in  disregard  of  the 
intimation.     M'Farlane  v  Harkin,  2,  12. 

Decree  in  absence  for  debt  paid  after  action  brought — Malice- 
Publication  in  "  black  lists." — In  an  action  in  the  Small 
Debt  Court  for  a  debt,  the  defender,  without  appearing  at 
the  Court,  paid  the  amount  with  expenses  to  accountants 
authorised  to  collect  the  debt,  but  the  pursuers  took  decree 
in  absence,  which  was  published  in  the  "  black  lists."  In  an 
action  for  damages  by  the  defender,  held  that,  as  malice  and 
want  of  probable  cause  were  not  alleged,  absolvitor  must  be 
granted.  Held  also  that  damages  were  not  recoverable 
against  the  pursuers  for  the  publication  of  the  decree  in  the 
"  black  lists,"  for  which  they  were  not  responsible.  Opinion 
that  the  books  of  the  Small  Debt  Court  are  not  books  of 
record,  and  that  the  public,  including  the  publishers  of  the 
"  black  lists,"  have  no  right  to  take  excerpts  therefrom. 
Paton  V  Hunter  &  M'Gormack,  1,  283. 

Interdict — Liability  for  terminating  contract  by  interdict. — 
Where  a  farm  tenant  by  the  use  of  interdict  against  his 
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bower  rendered  the  continuance  of  the  bowing  contract 
impossible,  held  that  he  was  liable  in  damages  to  the  bower. 
Gibb  V  Wilson,  2,  448. 

Sequestration — Sheriff  officer's  illegal  execution. — Circumstances 
under  which  a  sheriff  oflScer  and  his  cautioners  were  held 
jointly  and  severally  liable  in  damages  for  illegal  execution 
of  a  Small  Debt  summons  of  sequestration  and  sale.  Stewart 

V  Carson,  dsc,  16,  115. 

Sequestration  for  full  rent  when  part  not. due. — ^When  a  tenant 
had  been  deprived  of  a  material  part  of  the  subject  of  lease 
because  it  was  found  to  be  a  nuisance  under  the  Public 
Health  Act,  1867,  and  the  landlord  thereafter  sequestrated 
for  the  full  rent,  held  that  the  latter  was  liable  in  damages 
for  wrongous  sequestration.  Rebecca  v  Corbet's  Trustees, 
3,  161. 

Serving  notice  in  a  violent  manner — Liability  of  local  authiyrity 
for  sanitary  inspector. — Circumstances  in  which  it  was 
held  that  burgh  police  commissioners  were  liable  in 
damages  for  injury  to  the  health  of  a  pregnant  woman  by 
shook  occasioned  through  their  sanitary  inspector  having 
served  a  notice  on  her  in  a  violent  and  alarming  manner. 
M'Garrie,  <&c.  v  Rutherglen  Commissioners,  15,  202. 

Wrongous  apprehension — Police  constable. — Circumstances  in 
which  held  that  a  police  constable,  in  making  an  apprehen- 
sion, acted  maliciously  and  without  probable  cause,  and  was 
liable  in  damages.     O'Connell  v  BarcloAj,  1,  153. 

Wrongous  apprehension — Police  superintendents  liability  for 
constable. — Held  that  a  superintendent  of  police  is  not 
liable  in  damages  for  the  faults  or  mistakes  of  his  constables. 
Smith  V  M'Neill,    13,   161. 

Wrongous  detention — Incompetent  warrant  for  apprehension — 
Day  Trespass  Act. — The  pursuer  was  apprehended  by  the 
defender's  gamekeepers  as  trespassing  in  pursuit  of  game, 
and  they  delivered  him  to  a  police  constable,  without  his 
name  and  address  having  been  ascertained,  and  he  was  kept 
in  custody  beyond  the  twelve  hours  prescribed  by  sec.  2  of 
the  Game  (or  Day  Trespass)  Act  of  1832,  and  thereafter, 
without  oath  being  made  that  he  was  likely  to  abscond,  was 
detained  further  under  a  warrant  granted  for  his  appre- 
hension. Held,  in  an  action  for  damages,  that  the  former 
detention  was  illegal,  inasmuch  as  the  statutory  period  had 
been  exceeded,  and  that  the  latter  detention  was  also  illegal, 
as  proceeding  on  an  incompetent  warrant,  and  that  the 
defender  was  responsible  for  them  both.  Opinions  that 
the  special  procedure  instituted  by  the  Act  with  regard  to 
the  statutory  offences  was  not  superseded  by  the  procedure 
enacted  in  subsequent  police  statutes  for  general  use.  Doyle 

V  Kidston,   13,  334. 

Wrongous  diligence — Decree  in  absence  on  invalid  citation — 
Debts  Recovery  Act,  see.  17 — Finality. — Held  that  an  action 
of  damages  for  arrestments  by  virtue  of  a  decree  in  absence 
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obtained  in  the  Debts  Recovery  Court,  where  the  summons 
had  been  left  at  a  house  which  had  for  more  than  forty  days 
prior  to  the  date  of  the  service  of  the  summons  ceased  to 
be  occupied  by  the  defender  therein,  was  irrelevant,  and 
therefore  fell  to  be  dismissed — the  decree  remaining  unre- 
duced.      Glasgow  v  Williamson  &  Co.,  18,  327. 

Wrongous  prosecution — Inspector  of  poor. — An  inspector  of  poor 
presented  a  summary  complaint  to  the  Sheriff,  under  the 
80th  section  of  the  Poor  Law  Act,  1845,  against  a  labourer, 
charging  him  with  having  deserted  or  neglected  to  main- 
tain his  wife.  The  Sheriff  acquitted  the  accused,  who  there- 
upon raised  an  action  of  damages  against  the  inspector  on 
the  ground  of  wrongous  prosecution,  averring  malice  on  the 
inspector's  part,  but  not  want  of  probable  cause.  Held  that 
the  action  fell  to  be  dismissed  as  irrelevant  in  respect  that, 
the  inspector  being  a  public  oflficer,  want  of  probable  cause 
as  well  as  malice  required  to  be  averred.  Mulgrew  v  Nixon, 
6,  253. 

VI.  Proeedure,  Pleas  in  Bar. 

Acceptance  of  insurance  benefit  in  lieu  of  compensation — Notice 
to  workmen. — ^An  employer  effected  an  insurance  against 
accidents  for  the  benefit  of  his  workmen,  and  a  weekly 
deduction  was  made  from  their  wages  for  the  insurance. 
Notices  containing  the  terms  of  the  insurance  were  posted  up 
where  the  wages  were  paid,  one  condition  being  that  the 
acceptance  by  a  workman  of  the  benefits  should  be  equivalent 
to  a  discharge  of  all  his  other  claims  against  the  employer. 
A  workman,  having  been  injured,  accepted  the  insurance 
allowance  for  some  weeks.  Thereafter  he  raised  an  action 
against  the  employer  for  compensation,  stating  that  he  was 
unaware  of  the  conditions  of  the  insurance.  Held  that  he 
must  have  been  aware  of  them,  and  that  he  had  accepted  the 
benefits  of  the  insurance,  and  thus  discharged  all  claims 
against  his  employer.     Knox  v  M'Alpine,  3,  123. 

Contributory  negligence  by  child. — ^A  child  nine  years  old  may  so 
contribute  by  its  fault  to  an  accident  to  it  as  to  negative  a 
claim  for  damages  by  its  father.  Whitehead  v  Turnbull, 
Parnie,  ds  Adam,  3,  443. 

Defence  of  "independent  contract." — Where  the  defender  in  an 
action  of  damages  for  injuries  received  pleaded  that  any 
liability  lay  with  other  parties  who  were  executing  for  him, 
under  an  independent  contract,  the  work  to  which  the  injuries 
were  due,  held,  after  these  parties  had  been  brought  into 
the  action,  that  a  proof  was  still  necessary  before  this  plea 
could  be  sustained.     Fraser  v  Allan,  6,  101. 

Defence  of  "  competent  contractor  '' — Construction  of  railwa/y. — 
Opinion  that,  when  in  an  action  for  damages  by  the 
execution  of  works  a  defence  of  delegation  to  a  qualified 
contractor  was  made,  the  terms  of  the  delegation  must  be 
proved.     Verrechias  v  Glasgow  Subway  Co.,  9,  181. 

Discharge — Misapprehension,. — ^A  discharge  of  his  claim  by  an 
injured  workman  for  an  inadequate  sum  granted  under  a 
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mieappreliensioii,  held  to  be  no  bar  to  an  action.     Campbell 
V  Larsen,  4,  371. 

Discharge — Stamp — Minority — Improhative  writ — Repayment 
of  sum  received. — Where  a  workman  sued  his  employer  for 
compensation  for  injuries  received  in  his  service,  and  the 
employer  pleaded  that  the  claim  had  been  discharged  by  a 
document  which  he  produced,  held  (1)  that  the  pursuer, 
though  a  minor,  could  validly  discharge  his  claim ;  (2)  that 
the  discharge  was  sufficiently  stamped  with  a  penny  stamp ; 
but  (3)  that,  as  it  was  neither  holograph  nor  attested,  it  did 
not  bar  the  pursuer  from  proceeding  with  his  claim,  pro- 
vided he  returned  the  money  paid  to  him  on  the  faith  of  the 
discharge.     Pringle  v  Watsorv,  5,  423. 

Discharge— Receipt  in  full. — Circumstances  in  which  held 
{following  Wood  v  North  British  Railway  Co.,  18  K.  H.L. 
27)  that  an  action  of  damages  for  personal  injury  to  a 
workman  was  barred  by  a  receipt  for  £7  10s.  granted  by  the 
pursuer  "  in  full  of  all  claims."     M'Guire  v  Best,  12,  256. 

Elapse  of  period  for  suing — Employers'  Liability  Act. — ^An 
action  of  damages  for  personal  injuries  which  was  raised 
under  the  Employers'  Liability  Act,  1880,  having  been  dis- 
missed because  the  instance  was  defective,  observed  that  the 
period  allowed  by  the  Act  for  raising  action  had  now  elapsed, 
and  any  future  action  under  the  Act  would  be  barred. 
Birrell  v  Calderbanh  Steel  Co.,  10,  245. 

Elapse  of  period — Public  Authorities  Protection  Act,  1893 — 
Injury  from  use  of  heritable  property. — ^An  action  at  the 
instance  of  the  owner  of  an  animal  said  to  have  been  in- 
jured by  coming  into  contact  with  some  fencing  belonging 
to  a  School  Board  held  barred  by  the  provision  of  the  Public 
Authorities  Protection  Act,  1893,  in  respect  that  it  had  not 
been  raised  until  after  a  period  of  six  months  from  the 
date  at  which  the  injuries  were  caused.  Barr  v  Sehbol 
Board  of  Lesmahagow,  19,  367. 

Joint  and  several  liability  in  delict. — An  engineer  sued  three 
firms  (one  of  them  being  his  employers)  jointly  and  severally 
for  damages  at  common  law  or  alternatively  under  the 
Employers'  Liability  Act  in  respect  of  injuries  sustained  by 
him  through  his  having  fallen  from  a  gangway  leading  to  a 
vessel  in  dock,  and  he  averred  that  the  accident  was  caused 
"through  the  fault  or  negligence  of  one  or  other  of  the 
defenders "  in  not  having  the  gangway  properly  secured. 
One  of  the  defending  firms  pleaded  "  no  jurisdiction "  in 
respect  of  having  their  place  of  business  furth  of  the  sheriff- 
dom, and  the  plea  was  sustained.  Weld  that- the  action  must 
be  dismissed  as  against  the  remaining  defenders  in  respect 
(1)  that  the  alleged  joint  and  several  obligation  on  which  the 
action  was  founded  had  not  been  constituted  by  writing,  and 
also  (2)  that  the  action  was  not  relevantly  laid  against  the 
defenders  jointly  and  severally  by  the  pursuer  averring  that 
"  one  or  other  of  them  "  was  in  fault.  Campbell  v  Morrison 
<&  Co.,  7,  26. 
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Notice  of  accident  in  case  of  death — Claim  of  representatives — 
Employers'  Liability  Act. — A  "  drawer  "  was  engaged  seeing 
to  hutches  of  coal  being  taken  up  an  incline  in  a  pit,  when 
the  chain  broke,  and  the  hutches  coming  back  on  him  he  was 
severely  injured,  and  lingered,  confined  to  his  bed,  for  nearly 
twenty-one  months,  when  he  died.  No  notice  of  the  accident 
was  given  by  the  deceased  to  his  employers  under  the 
Employers'  Liability  Act,  1880,  but  after  his  death  his  father 
gave  them  notice  of  his  intention  to  claim  damages.  Held 
that  he  was  not  precluded  from  his  claim  by  the  failure 
of  the  deceased,  or  any  one  on  his  behalf,  to  give  notice  of 
the  injury  within  six  weeks.  Thomson  v  Brand  &  Co., 
6,  65. 

Notice  of  claim— No  opportunity  of  examining  injured  horse. — 
Seld  that  the  fact  of  a  party  who  claimed  damages  for  the 
death  of  a  horse  not  having  given  notice  in  time  to  have  the 
carcase  examined  before  it  was  destroyed  was  not  sufficient 
to  debar  him  from  insisting  on  his  claim.  M'Lellan  v 
Crawford,  2,  363. 

Notice  of  injury — Error  in  address — Employers'  Liability  Act. 
— A  registered  letter  containing  "  Notice  of  Injury  under  the 
Employers'  Liability  Act "  was  tendered  at  the  office  of  the 
firm  for  whom  it  was  evidently  intended  (Messrs.  William 
Arrol  &  Co.)  within  the  statutory  period,  but  was  refused 
to  be  taken  on  the  ground  that  it  was  addressed  by  mistake 
"Messrs.  James  Arrol  &  Co.";  and  before  the  senders  were 
informed  of  the  mistake  the  statutory  period  had  expired. 
They  immediately  sent  a  copy  with  a  corrected  address. 
Held  that  in  the  circumstances  the  tender  was  equivalent  to 
delivery,  and  plea  that  the  action  was  not  maintainable 
because  of  want  of  notice  repelled.  Simpson  v  Arrol  & 
Co.,  1,  126. 

Notice  of  injury — Writing — Waiver — Employers'  Liability  Act. 
— (1)  Held  that  the  notice  of  injury  required  by  sees.  4  and  7 
of  the  Employers'  Liability  Act,  1880,  is  a  written  notice ; 
(2)  a  workman  who  had  met  with  an  injury  at  his  work 
averred  that  he  did  not  give  notice  of  injury  under  the 
statute  because  of  an  arrangement  made  with  his  employers 
that  no  legal  steps  were  to  be  taken,  but  that  they  were  to 
pay  him  certain  wages.  Held  that  this  did  not  amount  to  a 
waiver  of  the  statutory  notice,  and  action  subsequently 
brought  under  the  statute  accordingly  dismissed.  Bevany 
V  Hillbanh  Spinrdng  Co.,  1,  129. 

Proof  insufficient. — ^A  party  who  had  sustained  an  injury  to 
his  leg  sued  for  damages,  and  made  averments  inferring 
fault  on  the  part  of  his  employers  or  those  for  whom  they 
were  responsible.  The  defenders,  wliile  admitting  the 
injury,  denied  fault.  The  pursuer  was  the  only  witness 
examined.  Held,  in  the  absence  of  any  further  proof  than 
the  pursuer's  own  oath  (the  defenders  declining  to  lead 
evidence),  that  the  pursuer  must  fail,  on  the  ground  that 
he  had  not  proved  his  ca^e.  O'Brien  v  Cnlderbank  Steel 
and  Coal  Co.,  10,  61. 
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VII.  Measure  of  Damages. 

Fraud. — Where  horses  were  bought  on  a  fraudulent  representa- 
tion by  the  seller  that  he  sold  at  cost  price,  whereas  he  made 
a  profit,  held  that  the  buyers  were  entitled  to  that  profit  as 
damages.     Fraser  &  Co.  v  Reid,  5,  216. 

Infringement  of  patent. — Held  that,  where  an  infringement  of  a 
patent  has  been  proved  or  admitted,  a  fair  measure  of  the 
patentee's  damages  is  the  profit  derived  by  the  party  infring- 
ing from  the  illegal  use  of  the  patent.  Clarh  &  Go.  v  Dick, 
5,   122. 

Lump  sum  of  damages — Separate  wrongs  of  diverse  kinds. — An 
action  for  a  lump  sum  of  damages  for  slander  and  for 
assault  alleged  to  have  been  committed  simultaneously  by 
one  person  upon  another  held  incompetent,  and  observed 
that  to  make  the  action  competent  there  should  have  been 
a  separate  conclusion  for  each  of  the  alleged  wrongs.  Short 
V  Haggart,   20,  44. 

Personal  injury — Apportionment  of  damages  for  death. — 
Widow  of  workman  allowed  one-half  of  full  statutory 
amount  of  damages  competent  under  the  Employers' 
Liability  Act,  1880,  and  the  other  half  reserved  for  his  two 
children  when  they  should  come  to  sue.  M'Partland  v 
Campbell  <Ss  Co.,  1,  9. 

Personal  injury — Apportionment  of  compensation  for  death. — 
Where  a  workman  for  whose  death  compensation  was  found 
due  under  the  Employers'  Liability  Act,  1880,  left  a  widow 
and  one  ohild,  and  the  widow  only  sued  the  employer,  held 
that  she  was  entitled  to  half  the  compensation,  leaving  half 
for  the  child  should  he  sue.     Simpson  v  Arrol  &  Co.,  1,  126. 

Quantum  of  solatium  amd  damages — Son's  death. — In  an  action 
by  a  widow  for  dajnages  for  the  deatJi  of  her  son,  aged 
seven  years,  the  quantum  of  damages  and  solatium  was 
assessed  at  £50  and  costs.  Kay  v  Glasgow  Tramway  Co., 
10,  121. 

Repetition.  See  also  Aliment  I.,  Assessment  L,  Bankruptcy  III., 
Chuech  I.,  Debts  Recovery  Act,  Discharge,  Public  Records, 
Sale  III. 

Aliment  of  adult  —  Non-liable  relative  suing  relative 
immediately  liable — Presumption  of  gift  displaced  by 
notice. — -When  an  adult,  not  able  to  maintain  himself,  was, 
without  paction,  alimented  by  a  relative  outside  the  degrees 
of  legal  liability,  who  during  the  period  of  the  advances 
notified  the  relative  primarily  liable  (the  son)  that  he 
would  hold  him  responsible  for  repayment  of  the  advances, 
held  that  the  clear  notice  was  enough  to  displace  after  its 
-  date  the  legal  presumption  that  the  advances  were  made 
animo  donandi  or  ex  pietate,  and  tliat  the  subsequent  ad- 
vances were  recoverable  from  the  superfluity  of  the  son,  but 
that  the  prior  advances  fell  under  the  presumption,  and 
were  not  recoverable.     Macpherspn  y  William,son,  19,  25, 
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Cheque  padd  in  error — Implied  warranty  by  payee — Fraud. — 
Six  weeks  after  a  cheque  payable  to  the  defenders  was 
countermanded  and  intimation  of  countermand  sent  them, 
they  presented  it  through  their  bankers,  and  the  drawees 
paid  it  in  error.  Held  that  the  defenders  were  liable  to 
repay  its  amount  to  the  drawees.  Clydesdale  Bank  v  Young 
&  Co.,  G2,  56. 

Condictio  indebiti — Error  in  paying. — Held  that  a  person  who, 
under  threat  of  an  action  against  him,  pays  a  disputed 
claim,  is  not  entitled  afterwards  to  demand  repayment  of  an 
alleged  overcharge,  where  the  payment  has  not  been  made 
by  him  through  mistake  or  ignorance  of  the  facts  or  the 
law  applicable  thereto.     Reid  v  Stewart,  6,  296. 

Condictio  indebiti.- — Held  that  when  a  person  had  paid  a  sum 
of  money,  the  resting  owing  of  which  he  disputed,  on  an 
ordinary  receipt  without  any  reservation,  he  was  not  en- 
titled to  demand  repayment.  Caledonian  Railway  Co.  v 
Young,   13,   7. 

Error  in  Jaw — Mistake  in  division  of  trust  fund. — Held  that  an 
executrix  could  not  obtain  repetition  against  a  legatee  of 
trust  money  paid  in  error  under  a  scheme  of  division  pre- 
pared by  the  law  agents  of  the  executrix  and  revised  by  the 
legatee's  agent,  or  against  any  of  the  agents,  by  reason  of 
the  erroneous  preparation  of  the  scheme.  Renwick's 
Executrix  v  Muir  and  Others,  2,  380. 

Parochial  relief — Donation — Pauper  having  vested  hut  im- 
prestable  right  to  compensation  or  reparation. — Held  that 
advances  made  by  a  parish  council  to  a  pauper  whose 
husband  had  been  killed,  and  who  subsequently  received 
compensation  for  his  death,  were  of  the  nature  of  charitable 
donations,  and  that  the  parish  council  could  not  obtain  re- 
imbursement—the vested  claim  to  compensation  not  being 
available  for  subsistence  till  adjudicated  on.  Glasgow 
Parish  Council  v  Rae,  17,  117. 

Partial  payment  as  settlement. — Circumstances  in  which,  a  sum 
being  admitted  to  be  due  to  the  defenders  at  the  time  it 
was  paid  to  them,  the  pursuer  was  held  not  entitled  to 
repayment  thereof.     Hogarth  v  Dewar  &  Webb,  13,  314. 

Payment  to  account — Personal  bar. — A  middleman  who  sent 
goods  to  a  buyer  by  whom  they  were  rejected,  after  notice  of 
rejection  paid  part  of  the  price  to  the  producer.  He  sued 
for  repetition,  but  was  held  barred  from  recovering  by  his 
payment  in  the  circumstances.     Gorrie  v  Rattray,  2,  204. 

Payment  of  whole  of  joint  debt — Gambling  transaction. — Held 
that  one  of  two  joint  speculators,  having  paid  to  their 
stockbroker  differences  against  them  arising  on  a  speculative 
transaction  in  stock,  was  entitled  to  recover  a  share  of  loss 
from  his  co-adventurer,  and  that  the  obligation  of  the  latter 
to  reimburse  him  was  not  obnoxious  as  "  gambling "  in  the 
sense  of  the  statute  8  &  9  Vict.  cap.  109.  Mollison  v 
NolUe,  5,  48. 
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Reponing.     See  Process  III. 

Representation.      See  Insurance,  Ship  II. 

Reputed    Ownership.      See    Hiring    II.,     Lease    V.,     Poinding, 
Retention. 

Res  Ipsa  Loquitur.     See  Lease,  Reparation,  Road  I. 

Res  Judicata.     See  also  Process,  Small  Debt  Acts. 

Claim  more  than  extinguished  hy  counter  claim — Whether  pleas 
can  he  restated  in  action  for  surplus. — ^A  having  raised  an 
action  for  payment  against  B  &  Co.,  they  pled  counter  claims, 
which  were  sustained  so  as  to  extinguish  A's  demand  and 
leave  a  certain  surplus  due  by  him.  He  refused  to  pay  this 
sum,  and  B  &  Co.  brought  an  action  for  it,  in  which  he 
repeated  the  pleas  he  had  ta,ken  in  the  former  action.  Held 
that  the  matters  were  res  judicata,  and  decree  given  for 
the  balance  fixed  in  the  former  action.  Gow  tfe  Sons  v 
Provan,  2,  433. 

Effect  of  deliverance  of  Dean  of  Guild  Court  on  question 
between  burgh  commissioners  and  private  proprietor. — 
After  the  commissioners  of  a  burgh  had  dealt  with  a  private 
street  therein  as  to  levelling,  paving,  &c.,  a  proprietor  of 
ground  adjoining  the  street  proceeded  to  erect  buildings 
which  encroached  on  the  street.  In  an  action  for  interdict 
by  the  commissioners  to  prevent  his  doing  so,  he  averred 
that  the  plans  of  his  buildings  as  in  course  of  erection  had 
been  approved  by  the  Dean  of  Guild  Court  and  by  the 
burgh  surveyor  acting  for  the  commissioners,  and  pleaded 
that  the  deliverance  of  the  Dean  of  Guild  Court  was  res 
judicata,  or  otherwise  that  the  actings  of  the  burgh  sur- 
veyor were  a  contract  with  the  commissioners  barring  their 
action  against  him.  Tltld  that  these  averments  were  ir- 
relevant, and  could  not  be  submitted  to  probation,  and 
the  plea  of  res  judicata  repelled.  Falkirh  Police  Commis- 
sioners V  Whyte,  15,  28. 

Small  Debt  Court. — Held  that  pursuers  were  barred  from  suing 
by  res  judicata,  as  they  had  pleaded  their  claim  by  way  of 
defence  in  a  Small  Debt  action  at  the  instance  of  the 
defender  against  them  for  balance  of  wages,  and  had  been 
allowed  a  deduction  of  £3  from  his  decree  in  respect  thereof. 
M'Combie  &  Co.  v  Loggie,  2,  275. 

Small  Debt  Court. — Held  that  this  plea  can  be  founded  upon  a 
judgement  of  the  Small  Debt  Court.  Ritchie  v  Kinloch, 
5,  209. 

Res  Merse  FaCUltatis.     See  Servitude. 

Res  Noviter.     See  Process  VI. 

Res  Perit  Domino.      See  Deposit,  Hiiiinq  I.,  IV. 

Reservation.     See  Discharge,  Expenses  I.,  Servitude. 

Residential  Settlement.    See  Poor  I. 
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Retention.  See  Agbnct  II.,  Bankruptct  III.,  Carruob  III.,  Com- 
pensation, ExEcuTRT,  Industrial  Socibtt,  Law  Aobnot,  Lease 
IV.,  Sale,  Ship  V.,  Vll. 

Accountant — Constituting  claim  for  lien  hy  defender  in  action 
of  delivery — Prescription — Proof  hy  writ  or  oath.  Held 
that  an  accountant  who,  in  defence  to  an  action  for  delivery 
of  certain  documents,  claimed  a  lien  over  them  for  profes- 
sional services  rendered  was  not  bound  to  raise  a  separate 
action  to  constitute  his  debt,  and  that  he  was  entitled  to 
prove  the  same,  though  prescribed,  prout  de  jure.  Steven 
V  Eobertson- Durham,  tfcc,  20,  319. 

Architect. — Held  that,  when  a  building  is  stopped  in  the  course 
of  erection  by  the  bankruptcy  of  the  proprietor,  the  architect 
has  a  right  of  retention  of  the  plans,  &c.,  and  is  not  bound 
to  part  with  them  to  the  trustee  or  liquidator  in  order  that 
he  may  exhibit  them  to  intending  purchasers  unless  caution 
be  found  for  payment  of  his  fees.  Question  as  to  the 
owner's  right  of  property  in  such  plans  and  specifications. 
Linidsay  v  Mackenzie,  G2,  498. 

Balancing  accounts  in  bankruptcy. — Contractors  who  were  build- 
ing a  bridge  for  a  railway  company,  to  be  paid  for  when 
finished,  became  bankrupt.  They  owed  the  company  an 
account  for  carriage,  &c.  The  liquidator  finished  the  bridge. 
Held  iJiat  the  company  could  not  retain  their  account  out 
of  the  price,  as  there  was  no  concursus  at  the  date  of  bank- 
ruptcy. Goodwins,  Jardine,  &  Co.,  Ltd.  v  Caledonian 
Railway  Co.,  9,  362. 

Bondholder's  custody  of  title-deeds. — Held  (rev.  Sheriff-Substi- 
tute) that  a  borrower  is  not  entitled  to  possession,  even  for 
a  limited  time,  of  title-deeds  which  he  has  delivered  uncon- 
ditionally to  the  holder  of  a  bond  over  his  property.  Bain 
V  Duncan,  8,  36. 

Commercial  traveller. — A  commercial  traveller,  being  an  agent 
(not  a  servant,  as  in  Dickson  v  Nicholson,  17  D.  1011),  may 
retain  his  principal's  goods  (samples)  upon  a  claim  for 
damages  in  respect  of  wrongful  dismissal.  Marshall  v 
Bogle,  G2,  401. 

Hotel-keeper's  lien. — Circumstances  in  which  held  that  a  person 
who  assisted  a  guest  in  removing  her  property  from  an 
hotel  was  not  liable  for  the  account  due  by  the  guest  for 
board  and  lodging.     Smith  v  Chisholm,  9,  44. 

Innkeeper — Assignation  of  lien. — ^An  innkeeper  retained  a  gun, 
which  was  in  the  possession  of  B,  for  payment  of  his  bill ; 
the  defender,  B's  agent,  afterwards  paid  the  bill  and  ob- 
tained possession  of  the  gun.  It  appeared  that  the  gun 
belonged  to  the  petitioner,  and  had  been  delivered  by  him  to 
B  on  the  promise  that  it  should  be  returned.  Held  that  the 
innkeeper's  lien  was  not  assignable,  and  that  the  defender 
was  not  entitled  to  retain  the  gun  against  the  petitioner 
until  repaid  the  amount  which  he  had  paid  to  the  innkeeper. 
Garden  v  Shaw,  Gl,  505. 
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Innkeeper — Bicycle  in  possession  of  guest  only  on  loan. — One  of 
twelve  guests  in  a  hotel  left  a  bicycle  possessed  by  her  with 
the  hotel-keeper  in  security  of  the  party's  bill  for  entertain- 
ment. The  bicycle  was  in  the  guest's  possession  only  on 
loan.  Held  that  the  hotel-keeper  had  a  lien  over  it  for  the 
bill  of  the  whole  party,  and  an  order  for  delivery  to  the 
lender  refused.     Kingston  &  Go.  v  Blair,  12,  20. 

Lodging-house  keeper. — Reld  that  a  lodging-house  keeper  had 
no  right  of  retention  over  the  goods  of  her  lodger  in  security 
of  her  charge  for  boarding  and  lodging  him.  Harp  v  Minto, 
Gl,  508. 

Lodging-house  keeper  —  Nautse,  caupones.  — A.  lodging-house 
keeper  held  to  have  the  right  of  retention  over  the  goods  of 
his  lodger  in  security  of  the  charge  of  board  and  lodging. 
Skirving  v  Skirving,  Gl,  508. 

Lodging-house  keeper. — Held  that  a  lodging-house  keeper  has  a 
lien  or  right  of  retention  over  her  lodger's  effects  to  secure 
payment  for  his  board  and  lodging.     Gray  v  Hart,  1,  269. 

Lodging-house  keeper. — Held  that  the  keeper  of  a  lodging-house 
has  a  lien  like  an  innkeeper's  over  the  property  of  her 
lodgers.    Macbeth  v  Hutton,  8,  25. 

Lodging-house  keeper — Nautse,  caupones. — Held  that  a  lodging- 
house  keeper  has  a  right  of  lien  over  the  goods  of  a  lodger 
for  payment  of  board  and  lodging,  corresponding  to  his 
responsibility  for  the  goods.       Lor  rain  v  Fulton,  19,  283. 

Storekeeper's  express  right  of  general  lien. — Where  storekeepers 
stored  goods  under  a  condition  in  their  invoices  that  "  the 
goods  are  held  subject  to  a  lien  by  the  storekeeper  for  his 
general  balance  against  the  same  account,"  held  that  a 
general  lien,  effectual  even  against  purchasers  from  their 
customers,  was  thereby  constituted  over  all  goods  held  by 
them  in  name  of  the  same  customers,  and  not  merely  a  lien 
over  the  balance  in  their  hands  of  any  particular  lot  for  the 
storage  dues  of  that  lot.  Morris  v  Whyte  <Ss  Macka/y, 
5,  163;  9,  111. 

Unqualified  person  acting  as  law  agent — Implied  contract — 
Recompense. — An  unqualified  person  prepared  a  will,  and, 
after  the  decease  of  the  testator,  was  sued  by  the  executor 
for  delivery  of  it.  Decree  was  granted  in  respect  that  the 
defender  had  failed  to  prove  any  agreement  or  understand- 
ing with  the  testator  that  he  should  be  remunerated  for  his 
work.  Question,  whether  in  any  case  the  maker  of  a  will  is 
entitled  to  retain  it  from  the  granter's  executor  until  his 
account  is  paid.    Morrison  v  Watson,  G2,  502. 

Whether  buyer's  custody  after  rejection  founds  retention. — A 
horse  rejected  by  a  buyer  remained  in  his  custody.  Held 
that  such  custody  could  not  found  a  right  of  retention  for 
its  keep.    Barclay  v  Guthrie,  3,  103. 

RetUPning"  Officer.      See  Election,  Shbeiff  I. 
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Revenue.  See  also  Accounting,  Contbaot  I.,  Disohargb,  Sale  III., 
Stamp. 

Death  duties — Valuation  of  estate. — Observations  on  valuations 
for  Government  duty.  Lindsay's  Executrix  v  Lindsay's 
Trustees,   1,  370. 

Estate  duty — Donation — Date  of  gift. — ^A  lady  offered  a  sum  of 
money  to  a  charitable  society,  on  a  condition  which  was 
fulfilled,  and  on  25th  January,  1894,  her  agent  wrote  that 
she  was  satisfied,  and  would  pay  the  money  when  it  was 
required.  It  was  paid  on  22nd  May,  1894,  and  the  lady 
died  within  twelve  months  thereafter.  In  an  appeal  against 
the  imposition  of  estate  duty  under  44  Vict.  cap.  12,  sec.  38, 
and  52  Vict.  cap.  7,  sec.  11,  'held  that  the  disposition  or 
gift  was  complete  on  25th  January,  outside  the  twelve 
months  before  death  within  which  these  taxing  statutes  had 
effect.  Matheson,  tfcc.  v  Commissioners  of  Inland  Revenue, 
14,  156. 

Estate  duty — Exemptions — Annuity  purchased — Reverter  of 
estate  after  liferent — Successive  liferents — Finance  Acts, 
1894,  sec.  3  (1),  and  1896,  sec.  15  (1)  (^).—B.eTd  (1)  that  a 
family  arrangement,  whereby  a  father  and  mother  obtained 
successive  liferents  of  a  fund  in  which  the  father  and  his 
children  had  initially  equal  interests,  in  consideration  of  the 
father's  giving  the  children  the  ultimate  fee  of  his  half,  was 
not  the  purchase  of  an  annuity  in  the  sense  of  sec.  3  (1)  of 
the  Finance  Act  of  1894,  and  the  fund  was  not  thus  ex- 
empted from  estate  duty ;  and  (2)  that  sec.  1 5  (2)  of  the 
Finance  Act  of  1896  extended  to  exempt  from  estate  duty 
a  fund  in  which  successive  life  interests  were  granted,  as 
well  at  a  "  passing  "  on  the  expiry  of  the  first  liferent  as  at 
the  moment  of  reverter  to  the  granters  of  the  liferents. 
Watson,  dec.  v  Inland  Revenue  Commissioners,  16,  235. 

Revocation.      See  Donation,  Husuand  and  Wipe  III.,  Succession. 

Review.     Set  Process  VIII.,  SHERiFr  I.,  Small  Debt  Acts. 

Rigfht  in  Security.  See  also  Assignation,  Discharge,  Ground 
Annual,  Lease  V.,  Poinding  of  the  Ground,  Kbtention,  Title 
TO  Sue. 

Assignation  of  rents  hy  bond — Decree  of  possession — Unoccupied 
subjects. — Where  a  heritable  property  was  wholly  unlet, 
held  that  bondholders,  in  virtue  of  the  clause  of  assignation 
of  rents  in  their  bond,  were  entitled,  in  a  petition  directed 
against  the  debtor  in  the  bond  (who  had  failed  to  pay  the 
interest  due),  to  warrant  authorising  them  to  enter  into 
possession  of  the  property  and  let  it,  and  to  open  shut  and 
lockfast  places.     Young's  Trustees  v  Adam,  2,  439. 

Assignation  of  rents — Premature  payment  to  landlord. — The 
presumption  of  collusion  when  a  tenant  pays  rent  forehand 
applies  in  a  question  with  a  heritable  creditor  as  well  as  a 
purchaser.  Circumstances  in  which  the  presumption  was 
held  not  to  be  rebutted  by  proof  of  bona  fides.  Glasgow 
Savings  Investment  Co.  v  Mills,  G2,  258. 
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Bond  and  disposition  in  security— Transmission  of  personal 
ohUgat^on  to  pay— Obligation  of  proprietor  not  personally 
hound  to  pay  interest  when  no  surplus  rents. — Circum- 
stances in  which  held  that  where  transmission  of  the  per- 
sonal obligation  for  payment  of  a  bond  was  not  contamed  in 
gremio  of  the  defender's  title,  it  was  not  relevantly  averred 
that  he  undertook  it  otherwise.  On  a  proof  held  that,  as 
the  rents  were  exhausted  by  payment  of  feu-duty,  taxes, 
repairs,  &c.,  and  interest  on  prior  bonds,  the  defender  did 
not  by  intromitting  with  the  rente  become  liable  for  interest 
to  the  holder  of  a  postponed  bond  who  did  not  raise  an 
action  of  maills  and  duties.     Scott's  Trustees  v  Blair,  3,  185. 

Bond  and  disposition  in  security — Transmission  of  personal 
obligation — Intermediate  obligants. — Held  that  disponees 
of  a  property  who  come,  by  virtue  of  an  agreement  in  terms 
of  sec.  47  of  the  Conveyancing  Act,  1874,  under  the  personal 
obligations  in  a  bond  and  disposition  in  security  over  it 
are  not  discharged  by  being  divested  of  the  property.  John- 
ston V  M'Kinnon,  5,  123. 

Bond  over  heritage — Lease  by  bondholder. — Circumstances  in 
which  a  lease  for  years  by  a  bondholder  in  possession  was 
held  invalid  to  secure  the  tenant  against  eviction  by  a  pur- 
chaser from  the  bondholder.    M'Farland  v  Tule,  7,  166. 

Custody  of  title-deeds. — Held  {rev.  Sheriff-Substitute)  that  a 
borrower  is  not  entitled  as  matter  of  right  to  demand  posses- 
sion, even  for  a  limited  time,  of  title-deeds  which  he  has 
delivered  unconditionally  to  a  person  in  whose  favour  he 
has  granted  a  bond  and  disposition  in  security  which  is 
still  in  force.     Bain  v  Duncan,  8,  35. 

Discharge  by  constitution'  of  new  debt — Novation. — A  security 
holder  does  not  lose  his  right  without  express  or  by 
ambiguous  discharge;  for  instance,  by  a  discharge  of  an 
old  debt  on  a  new  one  being  instituted  without  mention  of 
the  security  in  the  transaction.  George  v  Muirhead,  3, 
430. 

Ex  facie  absolute  disposition — Summary  ejection  of  granter  left 
in  possession. — Where  the  holder  of  an  ex  facie  absolute 
title  with  an  unrecorded  back  bond  allowed  the  granter  to 
remain  in  the  personal  occupancy  of  part  of  the  premises, 
held  that,  whatever  power  he  might  have  to  remove  the 
occupier,  he  could  not  do  so  by  summary  ejection. 
Purdom  v  Rutherford,  9,  13. 

Foreclosure  on  heritable  bond — Expenses — Fee  for  examining 
titles.— Held  that  an  agent  is  entitled  to  a  fee,  but  not  an 
ad  valorem,  fee,  for  examining  titles  preparatory  to  raising 
an  action  of  foreclosure  on  a  bond  and  disposition  in 
security  under  sec.  8  of  the  Heritable  Securities  Act,  1894. 
A,  Petitioner,  13,  11. 

Foreclosure  or  re-exposure  for  sale — Increased  value  of  subject 
by  proposed  compulsory  acquisition — Heritable  Securities 
Act,  1894,  sec.  8. — Lands  held  under  a  bond  and  disposition 
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in  security  were  scheduled  by  a  railway  company  for  pro- 
posed acquisition  by  them.  The  lenders,  having  unsuccess- 
fully exposed  the  lands  for  sale,  applied,  under  sec.  8  of  the 
Heritable  Securities  Act  of  1894,  for  decree  of  irredeemable 
title,  which  the  borrower  opposed,  hoc  statu,  on  the  ground 
that  the  actings  of  the  railway  company  had  enhanced  the 
value  of  the  lands.  Held  that  the  pursuers  were  entitled  to 
decree  under  one  or  other  of  the  alternatives  prescribed  by 
the  Act  at  once,  and  that  the  proper  course  in  the  circum- 
stances was  to  appoint  the  lands  to  be  re-eiposed  for  sale. 
Lusk,  (Ssc.  V  Tait,  due,  15,  249. 

Foreclosure  —  Erroneous  schedule  of  premonition  —  Old 
premonition — Heritable  Securities  Act,  1894. — Held  (1)  that 
where  a  premonition  on  a  bond  and  disposition  contained  a 
wide  error  as  to  the  sum  of  which  payment  was  required,  it 
was  inept  in  respect  of  the  error  and  could  not  sustain  a 
foreclosure  on  the  bond ;  and  (2)  that  a  correct  schedule 
served  twenty  years  before  on  the  debtor  in  the  bond,  who 
had  died  since  that  premonition,  was  still  operative  to 
sustain  a  foreclosure  against  his  heir,  but  owing  to  its  not 
being  referred  to  in  the  articles  of  roup  under  which  the 
exposure  of  the  property  took  place,  it  could  not  be  held  as 
validating  the  exposure.     Forbes  v  Pollock,  die.,  16,  329. 

Heritable  creditor  in  possession — Liability  for  repcdrs  ordered, 
by  landlord  on  demand  of  sanitary  authority. — W,  the  pro- 
prietor of  certain  heritable  property,  on  the  requisition  of 
the  sanitary  authorities  ordered  A,  a  tradesman,  to  execute 
certain  repairs  on  it.  During  the  execution  of  the  work  the 
holders  of  a  bond  over  the  property,  who  gave  no  orders  that 
the  work  should  be  done,  entered  into  possession  of  the 
property  under  a  decree  of  maills  and  duties,  and  drew  the 
rents.  A  sued  both  the  proprietor  and  the  bondholders  for 
the  price  of  his  work.  Held  that  W  alone  was  liable. 
Anderson  v  Kennedy's  Trustees,  &c.,  13,  132. 

Interest — Rate  to  be  charged  when  interest  in  arrear. — Held  that 
a  creditor  in  a  heritable  security,  having  accepted  from  the 
first  4  per  cent,  interest,  was  not  entitled  to  revert  to  the 
rate  of  5  per  cent,  stipulated  for  in  the  bond,  even  although 
the  interest  was  considerably  in  arrear,  there  being  no 
probative  back  letter  providing  for  this.  Robertson  v 
Wallace's  Trustees,  11,  270. 

Interest — Rate  charged  when  interest  in  arrea/r. — Held  that 
creditors  in  heritable  securities,  who  had,  without  a  written 
agreement,  accepted  interest  at  the  rate  of  4^  per  cent,  from 
the  date  when  the  loans  were  granted,  and  for  ten  years 
thereafter,  were  entitled,  from  the  time  of  default  in  punctual 
payment  of  the  interest  by  the  debtors,  to  revert  to  the  rate 
of  5  per  cent,  stipulated  for  in  the  bonds.  Harvie's 
Trustees  v  M'Leod,  16,  15. 

Interest  stipulated  only  from  date  of  payment. — Circumstances 
under  which  interest  was  found  not  payable  on  the  principal 
sum  in  a  bond,  due  only  at  the  granger's  death — the  interest 


442  DIGEST  OF  CASES. 

Right  in  Security— continued. 

being  expressly  during  the  not-payment  of  the  principal. 
Barclay's  Trustee  v  Barclay,  15,  92. 

Joint  creditors — Title  of  one  creditor  to  sue  madlls  and  duties 
against  subjects  held  in  security. — The  assignee  of  one  of 
two  co-creditors  in  a  bond  of  relief  and  disposition  in  security 
(the  other  co-creditor  not  being  a  party  to  the  assignation 
or  consenting  to  the  action)  raised  an  action  of  maiUs  and 
duties  against  the  proprietors  of  the  security  subjects.  Held 
that  the  pleas  of  "  no  title  to  sue  "  and  "  and  all  parties  not 
called,"  stated  in  defence,  fell  to  be  sustained.  Gillon  v 
Gillon's  Trustees,  18,  21. 

Lease — Registered  assignatiori  in>  security — Inclusion  of  "  PrOide 
fixtures  "  in  the  security. — The  tenant  of  a  bakery  erected 
baking  machinery  in  it,  and  afterwards  purchased  the  pro- 
perty, the  title  to  which  was  a  long  lease.  He  recorded 
his  assignation  to  the  lease,  and  granted  an  absolute 
assignation  of  it,  which  was  recorded,  to  the  pursuer,  who, 
in  a  relative  back  letter,  acknowledged  that  this  assignation 
was  truly  a  security.  The  baker  sold  his  baking  business 
and  machinery  to  a  man  who  subsequently  became  bank- 
rupt, and  whose  trustee  contended  with  the  pursuer  for  the 
machinery.  It  was  held  that,  without  specification  or 
mention  of  these  "  trade  fixtures,"  they  had  been  carried  to 
the  pursuer  by  the  recorded  assignation  of  the  lease  in  his 
favour,  and  he  was  preferred  to  the  trustee.  Lighibody  v 
Rattray,  10,  66. 

Leasehold  security — Poinding  the  ground. — ^A  poinding  of  the 
ground,  proceeding  on  a  bond  and  assignation  in  security 
over  a  recorded  lease  for  999  years,  held  incompetent,  as 
the  security  is  not  a  debitum  fundi.  Pollock,  in  Young- 
son's  Sequestration,   1,   101. 

Payments  to  account  of  bond — Assignee's  obligation  to  grant  dis- 
charge for  sums  paid  to  cedent. — ^The  creditor  under  a  bond 
and  disposition  in  security  for  £150,  after  receiving  pay- 
ments to  account  amounting  to  £4:9,  for  which  receipts  but 
no  formal  discharge  had  been  granted  nor  markings  made  on 
the  bond,  assigned  the  bond  to  one  who,  through  the  fraud 
of  her  agents,  paid  the  full  £150  for  it.  One  firm  of  law 
agents  had  acted  for  borrower,  lender,  and  assignee.  The 
borrower  having  paid  the  assignee  the  £101  really  due, 
sought  delivery  of  the  bond  and  assignation  and  a  discharge 
from  the  assignee  of  the  whole  bond.  The  assignee  refused 
to  give  delivery  or  to  discharge  more  than  the  £101,  but 
in  an  action  at  the  borrower's  instance  was  held  bound 
to  deliver  the  deeds  and  discharge  the  whole  bond. 
Farquharson  v  Hutchison,  11,  225. 

Poinding  of  the  ground — Reputed  ownership — Assignation  of 
moveables  witJwut  possession — Interdict. — In  an  action  of 
interdict  against  heritable  creditors  who  proposed  to  sell 
effects  included  in  a  poinding  of  the  ground,  held  that  the 
whole  household  furniture  in  the  house,  which  was  occupied 
by    the   pursuer    and   her    brother    and    sister — the    latter 
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being  the  debtors  under  the  bond  and  disposition  in 
security — belonged  to  the  pursuer,  and  was  not  attachable 
by  the  heritable  creditors.  Bowman  v  Lang's  Trustees, 
6,  301. 

iSale  hy  heritable  creditor — -Gompetency  of  multiplepoinding  as 
to  surplus  of  price. — A  heritable  creditor,  having  sold  a 
property  under  the  powers  of  sale  in  his  bond,  and  having 
consigned  the  surplus  in  bank,  raised  a  multiplepoinding  to 
dispose  of  it.  A  defender  pled  that  there  was  no  double 
distress.  Held,  there  being  a  relevant  averment  of  conflict- 
ing claims,  that  as,  under  the  122nd  section  of  Titles  to  Land 
Consolidation  Act,  1868,  a  heritable  creditor  selling  is  bound 
to  count  and  reckon  for  the  surplus  of  the  price,  the  action 
was  competent.  Bank  of  Scotland  v  Macadam,  <Ssc., 
13,  145. 

Security  over  moveables — Assignation  on  sale,  retenta  possessione. 
—Circumstances  in  which  it  was  held  that  an  assignation  of 
furniture  by  a  debtor  to  his  creditor,  ex  facie  for  money  paid, 
was  really  an  attempted  security  over  moveables,  inasmuch 
as  there  was  no  delivery  of  the  furniture,  and  the  money,  if 
it  passed  at  all,  was  immediately  repaid  on  account  of  the 
debt.     Eufeke  v  Mason,  14,  277. 

Security  over  moveables — Sale  intended  to  operate  as  security — 
Possession  retained  by  original  ovmer. — ^A,  in  consideration 
of  £40  and  the  extinction  of  prior  loans  to  the  extent  of 
£110,  granted  to  his  brother  B  a  deed  of  sale  of  his  household 
furniture,  of  which  he  retained  possession.  B  wrote  A  a 
letter  allowing  him  the  use  of  the  furniture  on  payment  of 
£4  10s.  per  annum.  Held  on  the  evidence  that  the 
transaction,  although  in  the  form  of  a  sale,  was  intended  to 
operate  as  a  security,  and  therefore  ineffectual,  A  retaining 
possession.     Wood  v  Gillies,  20,  141. 

Right  of  Administration.      See  Husband  and  With  I. 

Right  of  Way,      See  Sheriff  I. 

Rioting,  Damages  by. 

County  and  burgh  constabulary  consolidated — Liability  for 
damages. — The  magistrates  of  a  burgh  of  barony,  by 
entering  into  an  agreement  under  the  County  Police  Act  of 
1867  for  consolidating  the  burgh  police  force  with  that  of 
the  county,  held  not  to  induce  the  effect  of  throwing  upon 
the  county  liability  under  3  Geo.  IV.  cap.  33  to  make  good 
losses  caused  by  riots  within  the  burgh.  Fraserburgh 
Magistrates  v  Burnett,  Gl,  101. 

Insurer's  title  to  sue. — An  Act  of  1822  gives  a  right  of  compen- 
sation to  "  the  person  injured  or  damnified "  by  riotous 
violence  to  buildings,  &c.  Held  that  an  insurance  company, 
suing  with  concurrence  of  its  insured  whom  it  had  indemni- 
fied as  agreed  in  its  policy,  had  a  title  to  sue  for  such 
compensation.  Scottish  Plate-Glass  Insurance  Co.  v  Town- 
clerh  of  Glasgow,  15,  354. 
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Limitation  of  Riot  Act  by  local  Act — Beading  Biot  Act. — In  an 
action  by  one  damnified  by  a  riotous  assembly,  held  that  a 
local  Act  authorising  an  assessment  to  meet  claims  for  loss 
by  riot  did  not  limit  or  supersede  the  general  Act,  and  that 
an  assembly  might  be  such  as  to  give  right  to  a  claim  for 
damages  under  the  Act  of  1822  without  the  Riot  Act  having 
been  read.  Scottish  Plate-Glass  insv/rcmce  Co.  v  Glasgow 
Town-clerk,  15,  354:. 

Neglect  of  duty  by  police — Liability  of  police  commissioners. — 
The  pursuer's  stall  was  thrown  down  by  a  crowd  and  his 
stock  stolen  or  destroyed.  He  averred  that  while  the 
pillage  was  proceeding  he  requested  policemen  on  duty  to 
protect  his  stock,  but  that  they  refused.  Held  that  there 
was  no  relevant  action  for  damages  against  the  police  com- 
missioners for  the  loss  sustained.  Rosenthal  v  Glasgow 
Police  Commissioners,  11,  79. 

Vessel  in  harbour  damaged. — ^A  vessel  lying  in  harbour  is  not  a 
"  building,"  and  is  not  "  goods  therein  "  in  the  sense  of  3 
Geo.  IV.  cap.  33,  so  as  to  found  an  action  for  damages 
against  a  town-clerk  or  clerk  of  supply  at  the  instance  of  the 
owner  in  respect  of  injury  done  to  her  by  a  mob.  Noble  v 
Brims,   G2,   579. 

Risk.       See  Carriage  III,  Deposit,  HiEiNa  I.,  IV.,  Insurance,  Loan, 
Naut.*,  cauponbs,  Sale  II.  (e). 

Risk  Note.     See  Carriage  III. 

RiveF.       See    also    Fishing,    Harbour,    NAUTjas,    cauponbs,    Public 
Health  I.,  Rhpakation  II.  (a). 

Assessment  for  water  power — Interpretation  of  statute. — The 
Act  of  Parliament  of  a  water  company  empowered  it  to 
levy  assessments  on  the  rentals  of  mills  and  works  deriving 
benefit  from  its  water  and  employing  a  fall  of  water,  and 
provided  that  deduction  should  be  made  from  the  assessable 
rental  in  proportion  to  the  power  other  than  water  used  by 
the  mills.  In  appeals  by  millowners  against  an  assessment, 
held  that  the  proviso  gave  relief  according  to  a  proportion 
of  their  water  and  steam  powers  and  not  of  the  values  of 
these  powers ;  and  that  users  of  water,  not  being  users  of 
water  power,  could  not  be  assessed.  Observed  that  the  Act 
might  have  contemplated  that  mills  would  continue  to  use 
the  falls  as  their  only  or  principal  power,  and  not  have 
anticipated  that  water  power  would  be  superseded  by 
steam,  but  this  would  not  affect  the  construction  of  the  Act. 
Cowan  &  Sons  r  North  Esk  Beservoir  Co.,  10,  71. 

Assessment  for  water  power — Interpretation  of  statute. — The  Act 
of  Parliament  of  a  water  company  empowered  it  to  assess 
millowners  for  water  power  upon  the  annual  value  of  their 
mills  respectively,  less  such  a  part  of  that  value  as  should 
bear  to  the  whole  the  proportion  which  the  power  other  than 
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water  power  used  in  the  mills  should  bear  to  the  whole  power 
used,  and  enacted  that  an  engineer's  report  of  these  powers 
should  be  the  basis  of  assessment.  In  an  appeal  against  an 
assessment  following  such  a  report,  held  that  the  power  of 
the  water  must  be  the  power  available  at  the  falls,  not  in 
the  mill,  and  that  the  other  power,  being  steam  power,  must 
be  the  indicated  and  not  the  nominal  horse-power  of  the 
steam  engines  in  the  mill.  Gowan  &  Sons  v  North  Esh 
Reservoir  Co.,  12,  87. 

Pollution — Several  polluting  heritors. — It  is  no  defence  to  an 
action  for  interdict  against  polluting  a  river,  if  it  be  proved 
that  the  defender  materially  pollutes  it,  that  after  it 
passes  his  works  the  stream  receives  additional  pollution 
from  lower  heritors  before  it  reaches  the  pursuer's  property, 
the  pursuer  not  being  obliged  to  sue  all  the  heritors  at 
once.     Houston  v  Glen,  1,  73. 

Pollution — Bight  to  prevent  fui'ther  pollution. — Interdict 
granted,  with  regard  to  a  stream  already  given  up  to 
manufacturing  uses,  against  further  pollution  which  made 
it  unfit  for  a  manufacture  carried  on  by  a  lower  heritor. 
Greig  v  Bidby  &  Co.,  2,  436. 

Pollution  hy  sewage — Damage  by  loss  of  grazing. — Where  the 
tenant  of  a  farm  which  was  bounded  by  an  unfenced  stream, 
into  which  the  sewage  of  a  town  was  discharged,  kept  his 
cattle  from  the  fields  adjoining  the  polluted  stream,  held 
that  he  was  entitled  to  damages  against  the  town  for  loss  of 
the  use  of  the  fields.    Barrie  v  Polloh,  7,  277. 

Salmon  fishings — Right  of  hiring  out  pleasure  boats  in  fishing 
waters. — Held  that,  where  it  is  not  proved  that  the  use  of 
the  river  by  the  public  for  boating  and  other  purposes  is 
injurious  to  the  fishing,  the  proprietor  of  a  salmon  fishing 
on  a  tidal  and  navigable  river  is  not  entitled  to  prevent  the 
public  from  using  and  mooring  boats  within  the  bounds  of 
the  fishing.     Richardson  and  Speedie  v  Dutch,  1,  43. 

Road.      See  also  Interdict,  Police  IV.,  V.,  Process  VIII.,  Pboprrty, 
Railway  I.,  III.,  Superior  and  Vassal. 

I.  Passage  on  Public  Road,  page  445 
II.  Property  In  or  near  Road,  Servitude, 

Fencing,  „      453 

III.  Road  Authority,  „      454 

I.  Passage  on  Public  Road. 

Assessment — Excessive  weight  or  extraordinary  traffic. — Held 
that  the  carriage  along  the  highways  of  timber  grown  in 
the  district,  blown  down  by  an  exceptionally  severe  gale, 
and  conveyed  in  four-wheeled  waggons — a  load  weighing 
from  2|-  to  5J  tons — ^was  not  excessive  weight  or  extra- 
ordinary trafiic  within  the  meaning  of  the  Roads  and 
Bridges  Act,  1878.     Observations  on  the  mode  of  assessing 
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damage  done  by  excessive  weight  or  extraordinary  traffic. 
Berwickshire  Road  Trustees  v  Martin,   1,   387. 

Assessment — Extraordinary  traffic. — Traffic,  to  be  extraordinary 
witbin  the  meaning  of  the  Roads  and  Bridges  Act,  1878, 
sec.  57,  must  be,  in  relation  to  the  particular  road  or 
district,  unusual  or  exceptional  in  kind,  not  merely  in 
amount.  Sutherland  Road  Trustees  v  Mackay  <Ss  Mac- 
kenzie, 2,  252. 

Assessment — Extraordinary  traffic — Excessive  weight. — Held  in 
a  claim  for  road  expenses  under  sec.  57  of  the  Roads  Act, 
1878,  against  the  owners  of  pits  who  carted  the  mineral  to 
a  railway  station  that,  though  most  of  the  pits  in  the 
district  had  direct  connection  with  the  railway,  the 
defenders'  traffic  was  not  extraordinary,  and  that,  assuming 
it  to  be  extraordinary,  the  question  of  excessive  weight 
depended  not  on  the  aggregate  amount  of  the  traffic,  but 
on  the  loads  in  which  it  was  carted.  Ayrshire  Road 
Trustees  v  Dunlop  &  Co.,  2,  254. 

Assessment — Extraordinary  traffic — Excessive  weight. — Traffic 
is  not  extraordinary  in  the  sense  of  the  Roads  and  Bridges 
Act,  1878,  so  as  to  impose  liability  for  the  whole  cost 
occasioned  by  it,  merely  because  it  is  carried  on  by  means 
of  locomotives,  and  by  heavier  waggons  than  those  usual  in 
the  neighbourhood.  Extraordinary  traffic  may  become 
ordinary  by  a  change  in  the  practice  of  the  district,  but 
excess  of  weight  is  not  altered  in  its  character  and  effect  by 
repetition.  Circumstances  in  which  road  trustees  found 
entitled  to  charge  for  excessive  weights.  Observations 
on  the  construction  of  the  Act.  Aberdeenshire  Road 
Trustees  v  White,  2,  271 ;   G2,  349. 

Assessment — Extraordinary  traffic — Locomotives — Liability  for 
reconstruction. — A  company  which  causes  damage  to  a 
highway  by  traffic  which  is  extraordinary  in  the  sense  of 
the  Roads  and  Bridges  Act,  1878,  as  by  employing  loco- 
motives, is  liable  for  a  proportion,  not  only  of  temporary, 
but  of  permanent  repairs,  i.e.,  for  reconstruction  such  as  to 
make  the  roads  fit  for  the  extraordinary  traffic  brought 
upon  them.  Aberdeenshire  Road  Trustees  v  Steampower 
Carrying  Co.  arul  Graigmile,  G2,  344. 

Assessment — Extraordinary  traffic — Excessive  weight — Timber 
drawn  by  engines. — Held  that  a  traction  engine  proprietor 
removing  timber,  which  was  the  produce  of  the  district,  by 
traction  engines  and  waggons  was  not  liable  under  the 
Roads  and  Bridges  Act,  1878,  to  be  charged  for  "  extra- 
ordinary traffic,"  and  that  such  traffic  was  not  "  excessive 
weight  "  within  the  meaning  of  the  statute.  Forfarshire 
County  Council  v  Toung,  10,  355;  Nairn  County  Council 
V  Wilson,  12,  42. 

Assessment  —  Extraordina/ry  traffic  —  Change  of  vehicles  — 
Acquiescence. — Eeld  that    the    expressions     "'  extraordinary 
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expenses "  and  "  extraordinary  traffic,"  occurring  in 
the  57tli  section  of  the  Roads  and  Bridges  (Scotland) 
Act,  1878,  must  in  every  case  be  construed  with 
reference  to  the  particular  road  in  question,  and  there- 
fore that  a  trader  was  liable  for  extra  expenses  incurred 
by  his  running  daily  and  continuously  a  traction  engine 
and  waggon  on  a  road  manifestly  unfit  for  such  traffic, 
although  the  goods  conveyed  were  just  the  same  in  kind 
and  amount  as  he  had  previously  carried  in  carts 
drawn  by  horses.  Further  held  that,  when  the  road 
authorities  had  for  many  years  allowed  a  trader  to  carry  his 
goods  by  means  of  a  traction  engine  and  waggon,  without 
making  any  claim  against  him  for  extraordinary  expenses  of 
repairs  on  the  road,  they  were  barred  from  making  such  a 
claim  against  another  trader  subsequently  using  the  road  in 
the  same  way.  Renfrew  Ccmnty  Council  v  Boyd  &  Sons, 
12,  190. 

Assessment — Extraordinary  traffic — Liability  for  sub-contractors. 
— Where  the  contractors  for  the  construction  of  a  railway 
passing  through  a  burgh  had  caused  extraordinary  expenses 
to  be  incurred  by  the  burgh  authorities  in  the  repair  of  their 
roads,  held  that  the  burgh  commissioners  were  entitled, 
under  sec.  57  of  the  Roads  and  Bridges  Act,  1878,  to  sue 
the  contractors,  and  that  the  latter  were  liable  also  for  the 
extraordinary  expenses  caused  by  their  sub-contractors,  and 
opinion  expressed  as  to  how  such  extraordinary  expenses 
were  to  be  calculated.  Clydebanh  Police  Commissioners  v 
Kennedy  &  Son,  12,  342. 

Assessment — Extraordinary  traffic  or  excessive  weight — Lime 
drawn  hy  steam  engine. — Held  that  there  was  not  extra- 
ordinary traffic  or  excessive  weight  in  the  sense  of  sec.  57 
of  the  Roads  and  Bridges  Act  of  1878,  in  the  carrying  along 
a  country  road,  from  a  railway  station  to  a  farm,  of  two  hun- 
dred tons  of  lime  in  about  forty  loads,  each  weighing,  with 
the  steam  engine  and  trucks  conveying  it,  no  more  than  about 
twenty  tons ;  and  a  charge  claimed  by  the  road  authority 
under  the  section  disallowed.  Berwiclishire  County  Council 
V  Croshie  <&  Carr,   15,  18. 

Assessment — Extraordinary  traffic — Stones  carted  from  quarry 
along  small  country  road. — Held  that  there  was  extra- 
ordinary traffic  in  the  sense  of  sec.  57  of  the  Roads  and 
Bridges  Act  of  1878  in  the  carrying  along  a  country  road, 
about  14  feet  wide  and  intended  and  used  for  local  farm 
traffic,  of  a  quantity  of  stones  in  ordinary  one-horse  carts, 
from  a  quarry  to  a  railway  station,  amounting  to  about  6423 
tons  in  two  years,  besides  the  weight  of  the  carts ;  and  a 
charge  claimed  by  the  district  committee  of  the  county 
council  allowed.  Dumfries  District  Committee  v  Forrest 
&  Co.,  16,  43. 

Assessment — Extraordina/ry  traffic — Person  "  hy  whose  order  " 
traffic  conducted — Contractors. — Three  carting  contractors 
were  employed  to  cart  stones  from  a  quarry  for  the  heighten- 
ing of  a  reservoir.     The  traffic  passed  over  a  narrow  farm 
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road.  The  loads  carted  were  not  excessive,  but  the  traffic 
continued  for  about  a  year.  There  was  no  written  contract 
with  the  contractors,  but  they  were  paid  so  much  per  ton  of 
stone  carried.  The  employers  gave  orders  in  reference  to 
the  traffic  through  their  superintendent  at  the  reservoir, 
who  undertook  the  management  of  the  whole  operation  con- 
nected with  the  heightening  of  the  dam.  The  weights  of 
the  loads  were  controlled  by  the  carters.  With  the  exceptioij 
of  one  or  two  occasions  they  were  also  allowed  to  choose  their 
own  route.  The  road  was  damaged  by  the  traffic,  and  the 
road  authorities  incurred  extra  expense  in  repairing  it. 
Held  (1)  that  the  traffic  was  extraordinary  traffic,  and  the 
expenses  incurred  were  extraordinary  expenses  in  terms  of 
the  Roads  and  Bridges  Act,  1878  ;  and  (2)  that  the  employers 
were,  in  the  circumstances,  the  persons  by  whose  order  the 
extraordinary  traffic  was  conducted,  and  the  parties 
accordingly  liable  under  the  said  section  for  the  extraordinary 
expenses  incurred.  Gala  Water  District  Committee  v 
Edinburgh  and  District  Water  Trustees,  17,  231. 

Assessment — -Excessive  weight — ExtraordivMry  traffic. — Timber 
merchants,  by  the  carriage  of  large  quantities  of  timber  from 
the  place  of  growth  to  the  place  of  use,  caused  extraordinary 
expenses  in  maintaining  the  public  road  over  which  it  was 
carried  by  traction  engines,  waggons,  and  carts.  Circum- 
stances in  which  held  that  the  weights  carried  were  not 
shown  to  be  excessive ;  but  the  traffic  was  extraordinary  in 
quantity,  and  the  merchants  were  liable  in  a  sum  for  extra 
repairs  of  the  road.     First  District  Committee  of  Inverness 

V  Armstrong,  Addison,  ds  Co.,  18,  100. 

Carriage  accident — Street  repairs — Precautions  hy  police  com- 
missioners.— ^Where  repairs  were  being  executed  in  a  public 
street  by  a  body  of  statutory  commissioners,  held  that  they 
were  liable  in  damages  for  an  accident  which  occurred 
through  the  want  of  sufficient  danger  signals  to  warn  the 
public  that  such  repairs  were  going  on.     Wylie  &  Lochhead 

V  Billhead  Police  Commissioners,  4,  3. 

Carriage  accident — Steam  escaping  frbm  traction  engine. — 
Where  a  horse  took  fright  at  a  traction  engine  and  bolted, 
held  that,  although  there  was  not  enough  steam  escaping 
from  the  engine  to  constitute  an  infringement  of  the  Acts 
relating  to  traction  engines,  yet,  the  horse  having  been 
frightened  by  the  escape  of  steam,  the  traction  engine  pro- 
prietors were  liable.  Fleming  v  Reid,  Macfarlane,  <&  Co., 
7,  308. 

Carriage  accident — Steam  road-roller  im>  burgh — Proper  pre- 
cautions— Contributory  negligence. — In  an  action  for 
damages  for  injury  to  a  pony  carriage  on  account  of  the 
horse  taking  fright  at  a  steam  road-roller  at  work  on  a 
public  road  in  a  burgh,  lield  that  the  police  commissioners, 
the  employers  of  the  roller,  having  observed  the  bye-laws 
fra,med  by  the  county  council  for  the  regulation  of  traffic, 
though  they  had  not  adopted  bye-laws  for  the  burgh,  were 
not  sufficiently  at  fault  to  be  liable;   that  it  was  unneces- 
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sary  to  close  the  road  against  vehicular  traffic,  even 
where  such  traffic  could  easily  be  diverted ;  and  that  the 
driver  of  the  carriage  should  have  exercised  more  care,  and 
had  hinaself  contributed  towards  the  accident.  Observed 
that,  under  the  county  council  liye-law  providing  that  one 
of  the  persons  in  charge  of  a  locomotive  shall,  "  in  case  of 
need,"  assist  horses  and  carriages  drawn  by  horses  passing 
the  same,  the  responsibility  of  judging  whether  such 
assistance  is  required  lies  upon  the  rider  or  the  driver  of 
the  carriage.  M'Farlane  v  Helensburgh  Police  Com- 
missioners, 9,  157. 

Collision  of  vehicles — Manoeuvre  to  wrong  side  of  road. — Two 
vehicles  were  approaching  each  other  at  night,  with  lights 
burning,  one  driver  coming  at  a  brisk  pace  and  apparently 
near  the  centre  of  the  road,  the  other  walking  close  to 
his  proper  side  of  the  road ;  the  latter,  fearing  that  he  was 
to  be  run  into,  threw  his  horses  across  the  road,  but  not  in 
time  to  clear,  with  the  result  that  the  approaching  machine 
locked  in  his  and  the  driver  of  the  approaching  machine 
was  thrown  to  the  ground  and  killed.  Held  (rev.  Sheriff- 
Substitute)  that  the  circumstances  were  not  such  as  to 
justify  the  defender's  driver  in  taking  the  sudden  movement 
of  turning  his  horses  to  the  right  across  the  road,  in  breach 
of  the  ordinary  rule  of  the  road,  and  that  the  driver  was  in 
fault  in  so  doing  ;  and  damages  assessed.  Leggat  v  Wylie 
&  Lochhead,  13,  316. 

Collision — Onus  of  proof — Question,  where  a  collision  takes 
place  by  A's  machine  running  into  B's  in  broad  daylight,  is 
there  presumption  of  fault  on  the  part  of  A  which  falls  to 
be  redargued  by  him,  or  must  B  prove  fault  of  A? 
Alexander  v  Gomrie,  14,  201. 

Collision  of  vehicles — Pure  accident  or  fault  of  driver. — A  pur- 
suer averred  damage  to  his  van  and  contents  by  the 
defender's  pair-horse  wagonette  having  run  into  it,  and 
stated  as  the  grounds  of  the  defender's  liability  that  the 
driver  and  his  companion  were  drunk,  and  that  the  horses 
were  young,  spirited,  untrained,  and  not  carefully  handled. 
It  was  not  proved  that  the  driver  was  drunk,  or  that  the 
horses  and  their  handling  were  as  descrihed — on  the 
contrary,  the  driver  being  experienced,  and  two  slight  but 
sufficient  causes  having  Iseen  shown  for  the  running  away 
of  the  horses — ^while  the  condition  of  the  driver's  companion 
had  no  bearing  on  the  matter.  Held  that  the  collision  was 
an  accident  for  which  the  defender  was  not  responsible. 
Flanagan,  M'lntyr^.  dk  Co.  v  Henderson,  20,  ?. 

Collision  of  vehicles — Motor  car  passing  standing  landau. — 
TTie  defender's  motor  car  driven  by  him  was  about  to  meet 
a  landau  with  one  horse  driven  by  the  pursuer's  driver, 
whereupon  the  landau  was  stopped  and  drawn  to  the  road- 
side to  let  the  car  pass.  The  defender  did  not  stop  either 
his  car  or  his  engine,  and  instead  of  drawing  up  to  let  the 
restive  horse  be  led  past  the  car,  attempted  to  pass  the 
landau,  but  collided  with  it  and  injured  it-  Held  that  the 
30 
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defender  was  responsible  for  the  collision,  having  taken  the 
risk  of  driving  past,  and  was  liable  in  damages  accordingly. 
M'Intyre  v  Lockhart,  20,  153. 

Disrepair — Unsafe  bridge  to  private  land — Responsibility  of 
road  trustees  and  proprietor. — A  cow,  while  passing  along  a 
turnpike  road,  stepped  on  to  a  bridge  formed  of  flagstones 
across  a  ditch,  which  bridge  was  occasionally  used  as  a 
means  of  access  from  the  road  to  a  field,  and  sustained  in- 
juries through  one  of  its  legs  having  been  caught  between 
two  of  the  flagstones.  Held  that  the  county  council,  in 
room  of  the  road  trustees,  and  the  proprietor  of  the  field 
were  jointly  and  severally  liable.  Keith  BrOs.  v  Renfrew 
County  Council,  7,  52. 

Disrepair — Defective  grating. — A  person  having  sustained  per- 
sonal injuries  through  the  defective  construction  of  a  grating 
on  the  roadway,  held  that  the  district  committee  of  the 
county  council,  which  was  responsible  for  the  maintenance 
of  the  road,  was  liable  in  damages,  and  that  the  injured 
party's  knowledge  of  the  suspected  danger,  of  which  no 
notice  had  been  given  by  him,  did  not  per  se  debar  him 
from  recovering  damages.  Opinion  that  a  person  traversing 
a  public  road  is  not  expected  to  keep  in  mind  every  defect 
which  he  may  have  on  previous  occasions  observed  on  it. 
M'Indoe  v  Renfrewshire  County  Council,  7,  225. 

Disrepaii — Harbour  roadway — Defect  caused  by  third  party. — 
The  defenders  were  a  statutory  harbour  authority,  bound  to 
keep  their  quay  roads  in  safe  order.  A  company  by 
statute  got  power  to  burrow  under  one  of  the  defenders' 
roads  which  was  causewayed  and  had  rails  along  it,  and  in 
driving  a  tunnel  under  the  road  caused  the  railway  to  sink 
below  the  level  of  the  rails.  The  defenders  called  upon 
the  tunnel  company  to  restore  the  road,  but  nothing  was 
done  by  either  body  for  many  months,  and  meantime  a 
lorryman  was  jolted  ofl  his  lorry  by  the  projecting  rails,  and 
injured.  In  an  action  by  him  for  damages,  held  that  the 
defenders  were  primarily  liable,  whatever_  recourse  they 
might  have  against  the  tunnel  company.  Brown  v  Clyde 
Navigation  Trustees,    11,   211. 

Disrepair — Projection  in  carriage-way. — A  man  driving  in  day- 
light in  a  street  had  his  mare  tripped  and  injured  by  a  pro- 
jecting part  of  the  water  apparatus.  In  his  action  for 
damages  against  the  road  authority,  held  that  the  de- 
fenders were  at  fault  in  not  having  levelled  up  the  road, 
and  the  pursuer  had  not  in  the  circumstances  contributed 
to  the  accident  by  carelessness,  nor  was  he  barred  from 
recovering  because  he  was  a  member  of  the  road  authority. 
Campbell  v  Police  Commissioners  of  Kingussie,   13,  332. 

Disrepair — Unfenced  hoist — Contributory  negligence  of  pas- 
senger.— Circumstances  in  which  the  proprietors  of  a  hoist, 
situated  in  the  pavement  of  a  busy  public  street,  were  held 
responsible  for  not  having  the  hoist  sufficiently  fenced  when 
being  used,  so  as  to  protect  the  public  from  falling  down, 
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and  an  injured  person  was  held  not  to  have  so  contributed 
to  her  fall  by  turning  her  head  towards  a  friend  as  to  be 
deprived  of  her  right  to  reparation.  Smith  v  Cross  & 
Sons,  Ltd.,  15,  313. 

Bisrepair^Latent  defect  in  surface — Construction  suited  to 
situation  and  reasonably  safe. — The  pursuer's  horse,  while 
being  driven  over  a  culvert  under  a  road  close  to  the  sea, 
trod  upon  a  portion  of  the  roadway  which  was  ostensibly 
sound,  but  which  sank  under  the  horse's  foot,  causing 
damage  to  the  animal  and  to  its  car  and  driver.  In  an 
action  of  damages  against  the  district  committee  of  the 
county  council  as  the  statutory  road  authority  in  respect 
of  negligence  in  not  having  built  the  culvert  and  retaining 
wall  of  solid  masonry,  held  that  the  defect  in  the  road  was 
latent  and  undiscovered,  and  that  even  although  the  sub- 
sidence was  due  to  undermining  by  the  waters  of  the  ad- 
jacent burn  and  sea,  and  although  solid  masonry  might  have 
obviated  the  accident,  the  culvert  and  retaining  wall  being 
of  a  character  generally  adopted  at  the  time  of  their  con- 
struction, and  having  been  such  as  to  provide  hitherto  a 
roaxiway  of  a  reasonably  safe  character,  the  district  com- 
mittee had  not  been  negligent  in  continuing  them.     Currie 

V  Mull  District  Committee  of  Argyll,  19,  50. 

Interdict — Traction  engine  of  illegal  size — Jurisdiction — Com- 
petency of  interdict  where  penalty  prescribed. — The  Sheriff 
within  whose  jurisdiction  a  defender  was  domiciled  inter- 
dicted him  from  the  commission  of  a  statutory  offence  (the 
use  of  an  illegal  traction  engine  on  roads)  in  another  sheriff- 
dom, but  on  a  closed  record  held  that  in  a  case  where  the 
statute  imposed  a  specific  penalty  for  a  contravention  of  its 
terms,  the  civil  remedy  of  interdict  against  such  a  contra- 
vention was  incompetent.  County  Council  of  Elgin  v 
Toung,  18,  277. 

Obstruction  of  street — Bicycle  upset  by  hose  used  at  night  for 
street  cleansing. — Held  that  police  authorities  who  stretched 
a  watering-hose  across  a  street  at  night,  without  setting  a 
special  watch  or  light  to  warn  vehicles,  were  liable  in 
damages  to  a  cyclist  whose  cycle  and  person  were  injured  by 
his  riding  unwittingly  against  the  hose.  Gribbin  v 
Corporation  of  Glasgow,  20,  3. 

ttule  of  road. — Observations  on  the  rule  of  the  road.    Tannahill 

V  Caledonian  Eailviay  Co.,  7,  70. 

Rule  of  road  in  driving — Obstruction  on  one  side. — Held  that, 
when  one  side  of  the  road  is  temporarily  occupied  and 
vehicles  approach  the  obstruction  from  opposite  directions, 
that  vehicle  is  entitled  to  precedence  on  whose  own  side  of 
the  road  the  fair  way  is,  and  the  vehicle  coming  from  the 
other  direction  should  wait.  Owner  of  vehicle  contravening 
this  rule  held  liable  in  damages.  Cameron  v  Comrie, 
10,  193. 

Running  down — Furious  driving — Contributory  negligence. — 
Circumstances  in  which  the  driver  of  a  vehicle  was  in  fault 
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through  driving  too  rapidly  and  thereby  leading  to  an 
accident,  yet  the  party  injured  was  also  to  blame  from  care- 
lessness or  inattention,  and  the  owners  of  the  vehicle  held  not 
liable  in  damages.  Williamson  v  Glasgow  and  South- 
western Railway  Co.,  8,  286. 

Running  down — Rule  of  road — Burgh  Police  Act,  1892, 
sec.  381  (6)  (51). — Circumstances  under  which  the  owner  of 
a  horse  which  was  knocked  down  and  killed  while  on  the 
wrong  side  of  the  road  by  a  cart  meeting  it  was  held  entitled 
to  compensation  for  its  loss.      Monteith  v  Lamb,  12,  144. 

Running  down  foot-passenger — Want  of  lamps. — The  driver  of 
a  dogcart,  while  driving  without  lights,  after  flarkness  had 
set  in,  at  a  moderate  pace,  knocked  down  a  foot-passenger 
on  the  carriage-way  of  a  public  street.  Ilet3  in  the  circum- 
stances of  the  case  that  the  driver  was  liable  in  damages. 
Carrol  v  Lister,   12,  271. 

Running  down — Personal  injury — Pursuer's  negligence. — In  an 
action  for  damages  by  a  lad  injured  by  the  defender's  van 
while  crossing  a  public  street,  hdd  that  the  accident  was 
caused  by  the  pursuer  heedlessly  running  into  the  way  of  the 
van,  and  that  therefore  the  defender  was  not  liable.  Ryan 
V  Black,  13,  63. 

Running  over  passenger — Vicious  dog — Error  of  judgement. — 
Circumstances  in  which  held,  where  the  primary  cause  of  an 
accident  was  the  jumping  of  a  vicious  dog  at  a  pony  which 
the  defender  was  driving  in  a  governess  car  with  his  wife  and 
infant  child,  that  there  was  no  fault  implying  liability  for 
damages  in  running  over  a  passenger  on  the  public  road, 
even  if  the  defender  committed  an  error  of  judgement  in 
whipping  the  dog  instead  of  as  soon  as  possible  pulling  up 
the  pony.      Simpson  v  Street,  14,  257. 

Running  down — Motor  car  in  narrow  lane — Personal  injury. 
— Circumstances  in  which  held  that  the  driver  of  a  motor 
car  was  liable  in  damages  for  injuries  sustained  by  persons 
through  being  struck  by  his  car  in  a  narrow  lane,  although 
he  was  not  at  the  time  going  at  any  great  speed.  Lumsden, 
&c.  V  French,  17,  219. 

Running  down  of  dog — Motor  car — Responsibility  of  dog-owner 
and  car-owner. — -Where  a  motor  car,  driven  on  a  country 
public  road  without  footways  at  a  moderate  pace  and  without 
fault,  ran  over  a  dog  accompanying  a  foot-passenger,  but 
not  led  by  him,  held  that  the  dog-owner  took  the  risk  of 
the  traffic,  and  the  car-owner  was  not  responsible  for  the 
mishap.     Parker  v  Hunter,  20,  204. 

Stepping  off  tram  car  in  crowded  street — Contributory 
negligence. — The  pursuer,  an  elderly  man,  alighted  from  a 
car  in  motion  near  four  or  five  other  vehicles,  without  giv- 
ing notice  to  the  conductor  to  stop  the  car,  so  as,  by  its 
stopping,  to  warn  the  drivers  of  the  other  vehicles  that 
passengers  were  about  to  alight,  and  without  looking  for 
vehicles  coming  from  the  opposite  direction.     The  defenders' 
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driver,  in  charge  of  an  omnibus  and  four  horses,  came  up 
from  that  direction,  and  the  pursuer  was  knocked  down  by 
the  omnibus  or  its  horses,  and  received  injuries.  Held  in 
an  action  by  him  for  reparation,  that  he  had  failed  to  prove 
culpa  on  the  part  of  the  defenders'  driver,  but  that,  even 
assuming  culpa,  the  pursuer  was  guilty  of  such  contributory 
negligence  as  to  bar  his  claim  for  reparation.  Lawson  v 
Glasgow  Tramway  Co.,  11,  57. 

Stepping  off  tram  car  in  motion — Contributory  negligence. — 
Where  a  passenger  on  a  tramway  car  requested  the  con- 
ductor to  stop  it,  in  order  that  he  might  alight,  but  the 
conductor  refused,  and  the  passenger  stepped  off  while  the 
car  was  still  moving,  held  that  he  did  so  at  his  own  risk, 
and  the  owners  of  the  car  and  employers  of  the  conductor 
were  not  liable  in  damages  for  injuries  which  he  sustained 
by  doing  so.       Baird  v  Glasgow  Corporation,   15,  318. 

II.  Property  in  or  near  Road,  Servitude,  Fencing. 

Duty  of  road  trustees  to  fence  dangerous  places — Beparation. — ■ 
A  deep  lade  ran  along  the  side  of  a  public  road.  An  old  fence 
about  2  feet  in  height  and  formed  of  two  spars  with  posts, 
erected  by  the  proprietor  of  the  lade,  formed  the  only  fence 
between  the  road  and  the  lade.  An  accident  having  hap- 
pened whereby  a  horse  and  brougham  were  precipitated  into 
the  lade,  resulting  in  damage,  held  that  the  road  trustees 
were  primarily  liable  in  respect  of  their  failure  to  fence 
securely  as  required  by  sees.  94  and  102  of  the  Turnpike 
Act.     Nicoll  V  Forfarshire  Road  Trustees,  '6,  261. 

Insufficient  fencing — Dangerous  part — County  council. — Cir- 
cumstances under  which  held  that  a  road  was  not  dangerous, 
and  that  the  county  council  as  road  authority  was  not 
liable  for  an  accident  which  occurred  upon  it.  Brown  v 
Peebles  County  Council,   II,   292. 

Interdict — Possessory  judgement. — In  an  action  by  a  parish 
minister  against  a  farmer  whose  farm  marched  with  the 
glebe  to  interdict  him  from  using  a  road  leading  from  one 
public  road  to  another  and  also  giving  access  to  the  manse, 
held,  in  the  circumstances,  that  the  pursuer  was  entitled  to 
interdict  the  defender  from  using  the  road  for  carting,  driv- 
ing, and  riding,  but  he  was  not  entitled  to  interdict  the 
defender  from  using  the  road  for  walking.  Ritchie  v  Adams, 
4,  207. 

Private  street — Interdict  against  carriage  and  foot  traffic. — ■ 
Circumstances  in  which,  the  defender  having  warned  con- 
tractors and  others  carting  for  her  to  desist  from  using  a 
private  street  claimed  by  the  pursuers  as  their  property,  and 
having  herself  desisted,  the  pursuers'  petition  against  her  for 
interdict  of  such  carting  over  the  street  was  dismissed. 
Opinion  that  interdict  could  not  be  granted  against  foot 
traflfic  in  a  private  street  long  in  general  use  and  apparently 
dedicated  to  the  public.     Chalmers,  &c.  v  Boyd,  15,  78. 
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Bight  to  cut  grass  on  road — Property  in  solum. — Held  that  the 
proprietor  of  land  over  which  a  public  road  passes  is  entitled 
to  interdict  a  member  of  the  public  from  cutting  the  grass 
upon  it.  Observations  on  the  rights  of  a  proprietor  of  the 
solum  of  a  road,  and  that  either  such  a  proprietor  or  a 
member  of  the  public  could  be  interdicted  by  the  road 
trustees  from  cutting  the  grass,  if  doing  so  would  interfere 
with  the  traffic.     Dawson  v  Bitchie,  4,  104. 

Servitude — Claim  of  property  in  solum  of  road. — Certain  lands 
belonging  to  A  were,  under  a  decree-arbitral  executed  in  the 
eighteenth  century,  given  to  B  in  exchange  for  lands 
belonging  to  B.  The  arbiters,  as  they  were  authorised  to 
do,  also  set  off  a  road  leading  through  the  lands  of  A  to  that 
portion  which  had  been  awarded  to  B.  Held,  in  an  action 
for  declarator  at  the  instance  of  A's  successor,  that  the 
solum  of  the  road  had  not  become  the  property  of  B,  but 
that  his  right  and  that  of  his  successors  in  it  was  a  servitude 
of  access  only,  and  declarator  given  to  that  effect.  Morri- 
son V   Waugh,  9,   270. 

Turnpike — Keeping  hack  wire  fence. — Held  that  a  proprietor 
was  not  bound  to  keep  back  an  iron  wire  fence  26  feet  from 
the  centre  of  a  public  road.  Argyllshire  County  Council  v 
Urquhart,  9,  56. 

Turnpike — Width  of  turnpike  where  footpaths. — -In  the  prohibi- 
tion in  the  General  Turnpike  Act  of  building  within  25  feet 
from  the  centre  of  the  road,  the  centre  of  the  road  is  the 
middle  line  of  the  whole  roadway  belonging  to  the  trustees, 
including  the  footpaths.  Perthshire  Boad  Trustees  v  Howie, 
G2,  338. 

III.  Road  Authority. 

Entry  on  lands — Stone-breaking  machine. — Held  that  the  80th 
section  of  the  General  Turnpike  Act,  incorporated  with  the 
Roads  and  Bridges  Act,  1878,  which  authorises  road  trustees 
to  enter  on  lands  and  to  search  for,  dig,  and  carry  away 
materials  for  making  or  repairing  roads,  does  not  authorise 
the  employment  on  such  lands  of  a  machine  for  crushing 
the  quarried  materials  into  road  metal.  Whitson  v  Perth 
County  Boad  Trustees,  4,   42. 

Entry  on  land — Bight  to  road-mahing  materials — "  Private  use  '' 
for  granite  chips. — The  proprietor  of  a  granite  quarry,  in 
which  a  large  accumulation  of  chips,  &c.,  formerly  considered 
waste,  had  taken  place,  found  they  had  become  of  value  com- 
mercially and  otherwise,  and  sold  a  quantity  of  them.  Held 
that,  after  intimation  that  payment  would  be  required  in  the 
future,  (1)  the  remaining  chips,  &c.,  could  be  and  were  held 
by  the  proprietor  for  his  "  private  use  "  in  the  sense  of  sec. 
80  of  1  &  2  Will.  cap.  43,  as  amended  by  the  Roads 
Act  of  1878,  sec.  123 ;  (2)  that  he  was  entitled  to  payment 
for  chips  taken  by  the  local  road  authority ;  and  (3)  that  he 
was  entitled  to  interdict  against  removal  by  that  body  of 
other  chips,  &c.  Grant  v  Ga/rioch  District  Committer, 
15,  277. 
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Institution  of  highway — Appeal  hy  "ratepayer." — Appeal 
against  a  resolution  of  road  trustees  declaring  that  a  new 
road  should  be  a  hig'hway,  and  that  an  old  road  should  oease 
to  be  a  highway,  dismissed  as  incompetent,  in  respect  it  was 
not  insisted  in  by  three  "  ratepayers "  in  the  sense  of  the 
Roads  and  Bridges  Act,  1878,  sec.  3.  Maclean  v  Inverness 
Road  Trustees,  7,  246. 

Maintenance — Injury  by  obstruction — Liability  of  road  sur- 
veyor and  tnostees. — Held  that,  while  under  sec.  103  of  the 
General  Turnpike  Act,  incorporated  with  the  Roads  and 
Bridges  Act,  1878,  a  road  surveyor  may  be  personally  liable 
for  an  accident  occurring  through  his  fault  on  a  road  under 
his  charge,  the  liability  of  the  corporation  entrusted  with 
the  management  of  the  road  is  not  thereby  excluded.  Wil- 
son V  Kilmarnock  Corporation,  7,    274. 

Quarry  for  metal — Turnpike  Act — Severance  damage. — Held 
that  road  trustees,  in  taking  land  for  quarries,  are  not  liable 
in  intersectional  or  severance  damages.  Guild's  Trustees  v 
Forfar  District  Road  Trustees,  2,  282. 

Shutting  up  of  old  road — Failure  to  give  statutory  notice. — 
Resolution  by  road  trustees  that  an  old  road  be  shut  up 
recalled  as  invalid  in  respect  of  the  trustees'  failure  to  give 
the  statutory  notice  of  their  intention  to  propose  a  resolu- 
tion to  that  effect.     Maclean  v  Inverness  Road  Trustees, 

7,  246. 

Shutting  up  statute  labour  road — Road  dropped  out  of  statutory 
list,  but  used — Possessory  question. — A  petition  by  the  pro- 
prietor through  whose  lands  a  road  passed,  which  he  alleged 
was  private,  to  prevent  a  tenant  on  a  neighbouring  estate 
from  using  the  road,  refused  on  the  defender  proving  that  a 
road  answering  to  the  description  of  the  road  in  question  was 
on  the  list  of  statute  labour  roads  in  1838  and  1854,  and, 
though  dropped  out  of  the  list  after  the  passing  of  the  Roads 
and  Bridges  Act,  1878,  had  apparently  never  been  shut  up 
by  statutory  procedure,  and  that  the  road  had  been  used 
as  a  public  road  for  more  than  seven  years  preceding  the 
date  of  the  petition.  Marquis  of  Breadalhane  v  M'Nab, 
20,  51. 

Transference  of  roads  to  county  council — Compensation  for 
loss  of  assessments. — Circumstances  in  which  a  sum  of  £110 
per  annum  was  awarded  under  the  Roads  and  Streets  in 
Burghs  Act,  1891,  to  a  county  council  from  whose  control 
the  management  and  maintenance  of  and  assessments  for 
the  roads  within  a  burgh  were  taken  by  the  latter.  Clyde- 
bank   Commissioners    v    Dumbartonshire    County    Council, 

8,  189. 

Transfer  of  roads  from  county  to  burgh. — Held  that  the  terms 
on  which  the  highways  in  the  burgh  of  Tayport  were  to  be 
transferred  from  the  county  to  the  burgh  were  that  no 
payment  was  to  be  made  by  either  party,  and  that  this 
should  be  the  general  rule  in  such  transfers  unless  a  strong 
case  for  an  exception  in  respect  of  special  outlay  could  be 
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shown.     Tayport  Police  Commissioners  v  FifesMre  County 
Council,  9,  211. 

Transfer  from  county  to  burgh. — Held  that,  in  the  case  of  the 
transfer  of  the  roads  in  the  burgh  of  Aberfeldy  from  the 
county  to  the  burgh,  the  burgh  should  make  to  the  county  a 
payment  of  £50  a  year.  Aberfeldy  Police  Commissioners  v 
Perth  County  Council,  9,  287. 

Transfer  from  county  to  burgh — Readjustment  of  terms. — ^A 
police  burgh  which  had  taken  over  in  1892  the  management 
and  maintenance  of  its  roads  in  terms  of  the  Roads  and 
Streets  in  Police  Burghs  Act  of  1891,  on  terms  of  settlement 
arranged  with  the  county  council,  applied  in  1903  to  the 
'  Sherifi  to  readjust  the  terms  of  settlement  and  relieve  it  of 
any  further  annual  payment  of  compensation.  The  county 
council,  on  the  other  hand,  contended  that  the  amount  paid 
by  the  burgh  should  be  increased.  Held  that  as  neither 
party  had  shown  that  any  material  alteration  had  occurred 
in  the  circumstances  of  the  case  since  1892,  the  terms  of 
settlement  then  come  to  ought  not  to  be  disturbed.  Provost, 
&€.,  of  Bridge  of  Allan  v  County  Council  of  Stirling, 
19,  226. 

Transfer  from  county  to  burgJi— Readjustment  of  terms  of 
maintenance. — Circumstances  in  which  held  that  the  town 
council  of  a  burgh  had  shown  no  sufficient  cause  for  varying 
the  terms  of  settlement  on  which  the  management  and 
maintenance  of  the  roads  within  the  burgh  had  been  trans- 
ferred to  them  in  1892  under  the  Roads  in  Burghs  Act,  1891. 
Town  Council  of  Clydebank  v  County  Council  of  Dum- 
bartonshire, 20,  272. 

Turnpike  through  burgh — Whether  Burgh  Police  Act  or  General 
Road  Acts  prevail. — Held  that  it  is  only  in  so  far  as  is  not 
inconsistent  with  the  Police  Act  in  force  in  a  burgh  that  the 
several  sections  of  the  General  Turnpike  Act  to  which  sec. 
123  of  the  Roads  and  Bridges  Act,  1878,  relates  are  extended 
and  applied  to  the  highways  made,  or  to  be  made,  within 
the  burghs  of  a  county.  Johnstone  Commissioners  v  Robert- 
son (Sc  Son,  1 ,  33. 

Turnpike  becom,e  street — Upkeep  of  footway — Private  improve- 
ment assessment. — Where  the  footway  of  a  turnpike  road 
passing  through  a  burgh  was,  prior  to  the  passing  of  the 
Roads  and  Bridges  Act,  1878,  kept  up  by  the  road  trustees, 
held  that  the  burgh  commissioners,  as  thereafter  responsible 
for  its  upkeep,  were  entitled  to  compel  the  adjacent  frontagers 
to  execute  any  needed  repairs,  and  to  enforce  that  demand  by 
levying  a  private  improvement  assessment.  Govan  Police 
Commissioners  v  Provan,  5,  21. 

Roup.     See  Aqbnct,  Sale. 

Runpig"  Lands.     See  Peoperty,  Shore. 
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Sailing  Bill.      See  Carriaqh  I.,  III.,  Smp  II.  (6). 

Sale.     See  also  Agency,  Contkact,  Hiring  II.,  Interest,  Prescrip- 
tion, Right  in  Security,  Ship  I.,  Trade  Mark,  Title  to  Sub. 

I.  Constitution  and  Terms  of  Contract,     -  page  457 
H.  Delivery— 

(a)  Obligation  to  Deliver,  Retention,  „      461 

(b)  Obligation  to  Receive,  Rejection,  -  „      461 

(c)  Passing  of  Property  and  Risk,       -  ,,      467 

III.  Warranty,  -  ,,471 

IV.  Price  and  Measure  of  Damages,  ■       „      478 
V.  Time  Contract,               -                     -  „      482 

I.  Constitution  and  Terms  of  Contract. 

Auction  under  lien — Bidding  hy  exposer. — One  who  exposes 
goods  for  sale  by  auction  under  a  lien  or  right  of  retention, 
in  virtue  of  wihich  he  has  possession  of  them,  is  entitled 
to  bid  at  the  sale,  if  there  be  no  fraudulent  agreement  that 
he  shall  not  be  held  as  the  purchaser.  Hendry  v  Newton, 
Bennie,  &  Co.,  Gl,  529. 

Condition — Porterage  or  "  lot  money." — The  Bazaar,  Glasgow, 
is  a  market  for  fruit  and  other  produce,  in  which  it  is  usual 
for  the  wholesale  dealers  to  sell  to  retail  dealers  and  others 
under  printed  conditions  known  to  both  parties.  A  condi- 
tion of  one  penny  per  package,  to  be  charged  with  the  price 
in  name  of  "  lot  money,"  or  sale  porterage,  held  a  proper 
condition,  and  the  charge  recoverable  from  a  purchaser. 
hmdsay  &  Son  v  Symington,  15,  103. 

Consensus  in  idem  placitum — Correspondence. — Held,  on  a 
construction  of  a  correspondence  consisting  of  letters  and 
telegrams  regarding  the  sale  of  a  ship,  that  the  conditions 
stipulated  by  the  seller  not  having  been  accepted  there  was 
no  completed  contract.    Thompson  v  M'Lean  &  Co.,  6,  363. 

Grazing  agreement  containing  option  to  huy — Belvvery. — ^A 
farmer,  having  at  an  auction  bid  for  a  niunber  of  sheep, 
which  were  knocked  down  to  him,  and  having  failed  to 
pay  the  price,  executed  an  agreement  to  graze  the  sheep 
at  a  certain  rate,  with  power  to  purchase  them  at  the 
price  bid  for  them  on  his  giving  notice  to  that  effect,  and 
thereupon  he  received  possession  of  the  sheep.  He  gave 
no  notice.  Held  that  there  was  no  sale.  Inglis's  Trustees 
V  Macdonald,  Fraser,  <&  Co.,  3,  389. 

Heritage — Pertinents — Moveable  fittings — Local  custom. — A  sold 
to  B  a  house  "  and  pertinents  "  at  a  price  to  be  fixed,  and 
granted  to  B  a  disposition  of  the  heritable  subjects  bearing 
to  be  for  that  price,  which  was  then  paid.  After  entry,  B 
claimed  certain  fittings  which  had  been  removed  as  the 
"  pertinents  "  mentioned  in  the  agreement  of  sale.       Held, 
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in  an  action  for  the  value  of  these  fittings,  that  the  claim 
was  irrelevant,  inasmuch  as  the  fittings  were  moveables,  and 
did  not  fall  under  the  term  "  pertinents,"  and  B  had  paid 
the  price  for  a  disposition  of  the  heritage  only,  and  did  not 
aver  that  a  local  custom,  to  which  he  referred,  making  such 
fittings  pass  with  the  heritage  on  sale,  was  known  to  both 
parties.       M'Dowells  v  Stuart,   13,   253. 

Heritage — Off'er  and  acceptance — Consensus  in  idem  placitum. — 
An  offer  to  purchase  certain  properties,  in  which  nothing 
■was  said  as  to  when  the  price  was  to  be  paid,  but  which 
stipulated  for  immediate  possession,  was,  on  5th  October, 
1897,  accepted  by  the  seller,  who  added  the  following  stipula- 
tion, viz.,  "  thef  purchase  price  to  be  paid  on  Saturday,  9th 
October,  1897."  In  an  action  by  the  seller  for  the  price, 
held  that  there  was  no  sale,  as  the  stipulation  introduced 
into  the  bargain  required  to  be  acceded  to  by  the  purchaser 
in  writing.      Smith's  Trustees  v  M'Govm,  14,  188. 

Heritage — Title — Search  against  person  concurring  in  disposi- 
tion.— A  seller  of  land  had  at  the  date  of  sale  only  a  personal 
title,  which  was  afterwards  recorded,  and  tendered  to  the 
purchaser,  along  with  a  disposition  by  himself  and  his 
author,  a  search  in  the  personal  registers  against  his  author 
only  to  the  date  of  recording  the  disposition  by  his  author 
to  himself,  when  his  author  had  become  notour  bankrupt. 
He  raised  a  declarator  that  the  seller  of  a  property  is  not 
bound  to  give  the  purchaser  a  search  in  the  personal  register 
against  his  author  beyond  the  date  of  the  recording  of  his 
author's  disposition  to  him.  Held  that  the  seller  must, 
where  the  author  has  still  an  interest,  give  a  search  against 
his  author  as  well  as  himself  to  cover  the  date  of  the  regis- 
tration of  the  disposition  to  the  purchaser.  Gray  v 
Higgins,  17,  182. 

Hire  or  sale — Sub-sale  to  bona  fide  purchaser. — The  pursuer  gave 
possession  of  a  cab  belonging  to  him  to  R,  on  an  agreement 
that  R  was  to  pay  in  instalments  a  sum  of  money,  on  which 
being  paid  up  the  cab  was  to  become  R's  property.  R  sold 
the  cab  to  the  defender  before  the  sum  was  paid  up,  and  the 
pursuer  sued  for  delivery  of  the  cab  as  still  his.  Held 
that  the  terms  of  the  agreement  imported  a  sale  to  R,  and 
not  a  hire,  and  that,  in  the  absence  of  averments  of  the 
defender's  bad  faith,  R's  right  to  sell  could  not  be  impugned, 
and  action  dismissed  as  irrelevant.  M'Laren  v  M'Innes, 
12,  308. 

Interpretation  of  mercantile  term, — Usage  of  trade. — Observa- 
tions on  the  effect  of  usage  of  trade  in  determining  in  wihat 
sense  a  mercantile  term  is  used  in  a  contract  between 
parties  residing  at  different  places.  Circumstances  in  which 
it  was  held  that  in  a  contract  by  merchants  in  Aberdeen 
to  deliver  "  heavy  scrap "  iron  to  purchasers  at  Newcastle, 
the  words  "  heavy  scrap  "  were  not  to  be  interpreted  by  an 
alleged  custom  or  understanding  existing  at  Aberdeen. 
Wear  de  C alley  v  Davidsons,   Gl,   513. 
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Liability  of  the  holder  of  a  licence  for  the  price  of  whisky  sup- 
plied to  a  licensed  business  of  which  he  was  not  proprietor. 
— Aj  who  had  purchased  and  carried  on  the  business  o£  a 
spirit  dealer,  ordered  and  obtained  a  quantity  of  whisky 
for  the  purposes  of  the  trade.  He  had  failed  to  obtain  a 
licence  in  his  own  name,  but  the  shop  was  licensed  in  the 
name  of  his  father,  which  was  the  same  as  his  own.  Held 
in  an  action  at  the  instance  of  the  sellers  of  the  whisky, 
that  the  father  was  liable  to  them  for  the  price  of  the  goods 
supplied.     Wright  &  Greig  v  Hunter,  4,   130. 

Middleman — Duty  of  vendor  to  transmit  purchaser's  directions 
to  producer. — Held  that  a  seller  of  coal,  who,  in  the  know- 
ledge of  the  purchaser,  is  himself  purchasing  from  another, 
and  is  to  transmit  to  that  other  the  purchaser's  directions 
as  to  where  the  coal  is  to  be  sent,  is  bound  to  take,  in  the 
transmission  of  these  instructions,  such  care  as  a  reasonable 
man  would  take  in  his  own  interests.  Circumstances  in 
which  it  was  not  proved  that  the  sellers  had  neglected  this 
duty,  or,  at  any  rate,  had  injured  the  purchasers  by  neglect 
of  it.       Dunlop  &  Go.  v  Hendry  &  Go.,  II,  36. 

Offer  and  acceptance — Delay  in  furnishing  specifications. — An 
offer  to  sell  1000  tons  of  iron  on  specifications  to  be  fur- 
nished from  time  to  time  as  required,  the  iron  to  be 
delivered  at  the  rate  of  40  tons  weekly,  was  accepted  on 
2nd  October,  1879,  by  a  merchant  who  was  known  to  be 
acting  for  buyers  in  America.  The  seller  on  3rd  October 
confirmed  the  contract  ''  as  for  iron  to  be  delivered  at  the 
rate  of  40  ton's  per  week  beginning  at  once,"  and  asked  for 
specifications  in  course.  The  seller  was  informed  that  the 
specifications  would  probably  be  furnished  (and  be  retro- 
spective as  he  desired)  on  the  arrival  of  a  certiiin  mail  from 
Montreal,  viz.,  on  the  14th  October.  They  did  not  arrive 
till  about  a  week  after,  and  were  sent  to  the  seller  on  21st 
October.  The  seller,  however,  had  on  the  16th  cancelled 
the  contract.  Held  (1)  that  in  the  circumstances  the  delay 
was  not  such  as  to  justify  the  seller  in  rescinding  the 
contract ;  (2)  that  the  words  "  beginning  at  once "  in  a 
letter  purporting  to  confirm  a  contract  already  made  did 
not  propose  a  new  term  in  the  contract,  but  were  merely 
a  notification  of  the  legal  effect  which  the  writer  under- 
stood the  contract  to  have;  and  (3)  that,  in  any  view,  these 
words  did  not  alter  the  meaning  of  the  contract,  viz.,  that 
the  deliveries  were  to  begin  as  soon  a^  the  buyer  could 
reasonably  be  expected  to  furnish  specifications.  Eidston 
&  Go.  V  Golville,  G2,  95. 

Offer  and  acceptance — Order — Tacit  acceptance. — After  corre- 
spondence as  to  quantities  and  prices,  L  &  Co.  wrote  R  an 
order  enclosing  a  specification  of  certain  goods  to  be 
supplied,  without  mentioning  prices.  R  replied  that  he 
would  supply  at  certain  prices  indicated.  L  &  Co.  did  not 
reply  to  this  letter.  R  afterwards  objected  to  supply  the 
goods.  Held  that  there  was  tacit  acceptance  by  L  &  Co., 
which  bound  both  parties,  and  further,  on  appeal,  that 
L   &  Co.'s   letter   was   an   order,    and   that   a    Ijurgain  was 
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completed  by  R  agreeing  to  execute  it  at  a  reasonable 
price,  having  regard  to  the  current  market  rate.  Obser- 
vations on  completion  of  contracts  by  tacit  acceptance. 
Leslie  <Ss  Co.  v  Reid  Bros.,  7,  121. 

Order  of  spirits  by  one  man  and  delivery  at  premises  of  and 
under  permits  to  another. — A  firm  having  supplied  -whisky 
to  the  refreshment  bar  of  a  theatre,  sued  the  lessee  of  the 
bar  for  the  price.  Held  that,  as  the  goods  had  been  ordered 
by,  invoiced  to,  and  supplied  on  the  credit  of  the  lessee, 
and  entered  in  the  pursuers'  books  and  charged  against  him, 
he  was  liable  for  the  price,  although  the  permits  had  been 
made  out  in  the  name  of  the  proprietor  of  the  theatre 
and  the  goods  delivered  there.  Watson  <&  Middleton  v 
Cochran,  8,  77. 

Partners  buying — Omission  to  intimate  withdrawal  of  implied 
mandate. — Goods  were  supplied  from  time  to  time  to  two 
brothers  on  the  footing  that  they  were  joint  adventurers. 
One  of  them  was  held  liable  for  the  price  in  respect  that  he 
had  not  intimated  to  the  seller  a  change  of  circumstances 
whereby  he  might  have  become  no  longer  responsible  for  the 
goods  to  be  supplied.      Aitken  v  Shanks,  18,  286. 

Sale  of  farm — Whether  seller  or  buyer  is  entitled  to  value  of 
grass  seeds  sub  silentio. — The  liability  of  the  buyer  of  a 
farm  for  the  value  of  grass  seeds  sown  with  the  last  crop 
before  his  Martinmas  entry  depends  on  the  intention  of  the 
parties  to  the  sale,  as  shown  in  their  contract.  Circum- 
stances in  which  it  was  held  that  the  buyer  was  not  bound 
to  pay  for  the  seeds  so  sown.    Fleming  v  Johnstone,  1,  137. 

Shipbuilding  contract — Offer  and  acceptance — Written  contract 
undelivered — Locus  poenitentise. — ^A  shipbuilder,  in  the 
course  of  communings  with  a  merchant  about  the  building 
of  a  ship,  handed  to  the  latter  a  written  offer  stating  a 
price,  upon  which  the  merchant  wrote  an  acceptance.  The 
paper  was  not  handed  to  the  shipbuilder,  but  was  taken 
away  by  the  merchant,  and  it  was  understood  and  said 
that  the  parties  should  meet  next  day,  when  the  ship- 
builder should  get  his  "  copy "  of  the  agreement.  The 
merchant  having  subsequently  refused  to  go  on  with  the 
transaction,  held  that  there  had  been  no  concluded  agree- 
ment, on  the  grounds  (1)  that  the  acceptance  had  not  been 
delivered,  and  (2)  that  the  parties  had  intended  the  written 
contract  to  be  in  duplicate.    Russell  <k  Go.  v  Loav,  G2,  101. 

Subject  undetermined — Locus  poenitentiae. — In  a  contract  for 
the  purchase  of  three  billiard  tables,  the  design  was  "  to  be 
decided  afterwards."  It  was  never  decided  on.  Held  that 
there  was  a  power  of  resiling  from  the  contract.  Norval 
&  Son  V  John,  12,  113. 

Trust — Title  to  challenge  sale  of  trust  property  to  trustee. — 
Held  that,  where  subjects  belonging  to  a  burgh  were  exposed 
for  sale  by  public  roup  and  purchased  by  a  member  of  the 
corporation,  a  competing  bidder  had  no  title  to  challenge 
the  transaction.       Williamson  v  Magistrates  of  Butherglen, 

vCCty      ''J       v  J.  , 
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II.  Delivery— (a)  Obligation  to  Delivep,  Retention. 

Delivery  of  all  lots  to  he  taken  within  reasonable  time — Delay. — 
Where  a  manufacturing  company  purchased  a  quantity  of 
sugar,  to  be  delivered  in  10-cwt.  or  1-ton  lots  as  they  might 
require,  and  the  sellers  stipulated  that  delivery  of  all  lots 
was  to  be  taken  within  a  reasonable  time,  held  that  the 
reasonable  requirements  of  the  purchasers'  business  were  the 
main  element  in  determining  what  was  a  reasonaHle  time,  and 
that  the  presorited  limit  of  reasonable  time  applied  to  the 
quantity  of  sugar  as  a  whole,  and  not  to  the  individual  lots. 
Glasgow  Syrup  Go.  v  M'Callum  d;  Co.,  14,  128. 

Failure  in  delivery — Strike  clause. — Held  that  under  a  contract 
for  the  supply  of  a  given  quantity  of  coals  within  a  specified 
period,  and  containing  a  clause  "'  subject  to  strikes,  acci- 
dents, &c.,"  and  a  strike  having  occurred,  whereby  the 
stipulated  deliveries  could  not  be  made  by  the  pursuer 
within  the  specified  time,  the  pursuer  was  not  entitled 
either  to  insist  upon  performance  or  to  sue  for  damages. 
Eccles  V  Ellis  &  M' Hardy,  4,  98. 

Sub-sale — Eetention — Factor. — Circumstances  in  which  it  was 
held  that  a  sub-vendee  had  notice  of  a  right  of  the  original 
vendor  against  the  vendee.  Opinion  that  sec.  5  of  40  &  41 
Vict.  cap.  39  (which  is  repeated  in  sec.  10  of  the  Factors 
Act,  1889),  does  not  affect  a  vendor's  retention  for  a  general 
balance  due  by  his  vendee  according  to  the  law  of  Scotland. 
Stewart  v  Fraser  &  Co.  and  Others,  G2,  512. 

Sub-sale — Retention. — The  2nd  section  of  the  Mercantile  Law 
Amendment  Act,  1856,  as  well  as  the  1st,  applies  only  to 
the  sale  and  delivery  of  a  specific  corpus  or  quaoitity  of 
goods;  and,  therefore,  the  seller  of  50  bags  of  wheat,  part 
of  a  larger  quantity  in  a  store,  may,  in  virtue  of  his 
general  right  of  retention  against  his  buyer,  countermand 
delivery,  if  he  does  so  before  a  sub-vendee  has  presented  a 
delivery  order.     Stewart  v  Fraser  <&  Co.,  G2,  512. 

Timeous  delivery — Usage  of  trade. — In  a  sale  of  artificial 
manure  (dissolved  bones)  ordered  in  the  montih  of 
December,  held  that,  no  time  having  been  specified  for 
delivery,  no  special  purpose  mentioned  for  which  the 
manure  was  to  be  applied,  and  no  request  made  for  earlier 
delivery,  delivery  was  duly  tendered  in  May  following  (in 
time  for  the  turnip  crop)  according  to  the  usage  of  trade. 
Keegan  v  Morris,   10,   28. 

II.  Delivery— (b)  Obligation  to  Receive,  Rejection. 

Disconformity  to  sample — Timeous  rejection. — A  farmer  sold  by 
sample  to  grain  merchants  about  100  quarters  of  wheat. 
He  delivered  56  quarters  on  28th  April.  Next  day  it  was 
seen  that  the  wheat  was  disconform  to  sample.  No  intima- 
tion was  sent  to  the  seller,  but  one  of  the  merchants  met 
him  at  market  on  1st  May,  when  a  compromise  was 
attempted,   but   declined,  and  the  purchasers  on  that  day 
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intimated  that  they  rejected  the  wheat.  When  the 
remaining  44  quarters  were  tendered,  the  purchasers 
refused  to  take  delivery.  Held  in  an  action  for  the  price 
that  the  wheat  was  not  conform  to  sample,  that  the  56 
quarters  had  been  timeously  rejected,  and  that  the 
purchasers  were  justified  in  refusing  to  take  delivery  of  the 
remainder.     Lamb  v  M'Kenzie  &  Sons,  8,  28. 

Disconformity  to  sample — Partial  rejection — Sub-sale — Woollen 
cloth  "  shaded  "  and  mixed  with  cotton. — -Wholesale  woollen 
warehousemen  purchased  woollen  cloth  on  sample,  and  after 
they  had  taken  it  into  stock  and  resold  portions  of  it,  found 
that  it  was  composed  to  the  extent  of  30  per  cent,  of  cotton. 
They  instantly  returned  the  rest  of  it.  Held  that  they 
were  entitled  to  do  so,  and  not  bound  to  pay  the  price 
beyond  that  of  what  they  had  resold.  Cumming  v 
Thomson  <&  Sons,  9,   124. 

Insolvency  of  purchaser — Buty  to  reject — Effect  of  his  dis- 
charge in  bankruptcy. — An  action  for  redelivery  of  or  full 
payment  for  goods  received  by  the  purchaser  after  his 
insolvency  was  declared,  founded  on  his  alleged  duty  to 
reject  them,  held  irrelevant  after  his  discharge  from  bank- 
ruptcy under  a  composition  arrangement.  Kjcer  v 
Strachan,  5,  326. 

Insolvency  of  purchaser — Trustee's  duty  to  redeliver. — Held  that 
the  trustee  was  bound  to  redeliver  to  the  seller  a  mare  which 
had  been  delivered  to  the  bankrupt  four  days  after  a  petition 
for  sequestration  had  been  presented  at  the  instance  of  a 
creditor.       Allam  v  Murray,   10,  103. 

N on-im,plement  by  buyer — Resale  without  judicial  authority. — 
In  an  action  for  the  loss  incurred  by  the  seller  on  the  resale 
consequent  on  the  purchaser's  failure  to  implement  his 
bargain,  held  {rev.  Sheriff-Substitute)  that  the  action  was 
not  barred  by  the  seller's  failure  to  obtain  judicial 
authority  for  the  resale,  he  having  given  the  purchaser 
intimation  of  his  intention  to  resell,  and  the  resale  having 
been  conducted  in  fair  and  proper  manner.  Storrie  v 
IHadie,  6,  39. 

Reasonable  time — Reasonable  amount  of  impurities. — In  an 
action  for  the  price  of  a  part  delivery  of  a  lot  of  Norwegian 
oil,  held  (1)  that,  no  time  for  delivery  being  mentioned  in 
the  contract,  from  six  weeks  to  two  months  was  a  reason- 
able time  for  it^  fulfilment ;  and  (2)  that,  as  under  the 
contract  the  oil  was  "  to  be  clear,  and  any  footy  oil  was  to 
be  taken  at  a  reduction,"  but  the  oil  tendered  contained 
more  than  a  small  proportion  of  footy  oil,  the  defenders 
were  entitled  to  reject  it.  Roberts  &  Berntsen  v  Mae- 
Lellan,  6,  53. 

Refusal  to  take  delivery — Damages. — Question,  whether,  when 
the  buyer  wrongfully  refuses  to  take  delivery  of  goods  sold, 
the  seller  is  entitled  to  damages  while  retaining  and  using 
the  article  sold,     Guthill  v  M'Lachlan,  Gl,  520, 
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Refusal  to  take  delivery — Seller's  expense  of  warehousing,  &c., 
during  buyer's  delay — Retention. — When  a  buyer  of  goods 
refuses  or  delays  to  take  away  the  goods,  the  seller  is  not 
in  general  bound  to  sell  the  goods,  and  if  he  elects  to  sue 
for  fulfilment  of  the  contract — i.e.,  for  tlie  price  agreed 
upon — ^he  is  entitled  to  payment  of  the  expenses  of  ware- 
housing and  preserving  the  goods.  Question,  whether  he 
is  entitled  to  enforce  his  claim  for  these  expenses  by  reten- 
tion. Wilson,  Ronald,  &  Go.  v  Curie,  Robertson,  &  Co., 
G2,  506. 

Refusal  to  take  goods — Remedy. — Goods  ordered  by  the 
defenders  were  manufactured  for  them  by  the  pursuers  and 
packed  ready  for  delivery  at  the  ship,  when  tlie  defenders 
refused  to  accept  them.  Held  that  the  sellers  were  not 
bound  to  sue  for  damages  for  breach  of  contract,  but  that 
they  could  sue  for  the  price,  proffering  delivery,  or  in  their 
option  resell  the  goods  and  sue  for  damages.  Fleming  & 
Co.  V  Seville  Sulphur  and  Copper  Co.,  4,  91. 

Refusal  to  talce  delivery — Resale  by  auction  without  judiciail 
warrant — Damages. — -E,  an  English  firm,  sold  M  a 
quantity  of  oilcake.  M  took  delivery  of  a  small  portion, 
but  refused  to  take  the  remainder.  On  the  expiry  of  the 
period  in  which  they  were  allowed  to  take  delivery,  E 
invoiced  the  remainder  to  M,  and  intimated  that  unless  the 
price  was  paid  the  cake  would  be  sold  by  auction,  and  M 
would  be  held  liable  for  any  deficiency  in  price.  After  sale 
by  auction  in  England,  without  judicial  warrant,  E  sued  M 
as  intimated.  Held  that  it  was  no  bar  to  the  action  that 
the  cake  had  been  sold  without  judicial  warrant,  provided 
the  sale  was  fair  and  bona  fide.  Ellershaw  &  Sons  v 
Martin  &  Co.,  6,  281. 

Rejection — Acceptance  of  redelivery. — A  brewery  company 
having  accepted  redelivery  of  beer  which  had  not  been 
timeously  rejected  and  returned  by  the  purchaser,  held  that 
they  were  barred  from  recovering  the  price.  MeiMejohn 
Brewing  Co.  v  Robbie,  8,  95. 

Rejection — Article  not  according  to  contract — Latent  defect 
appearing  after  a  time. — A  sealskin  jacket,  which  was  to 
have  been  of  the  finest  picked  skins,  showed  signs  of  decay 
after  three  and  a  half  months'  wear,  and  the  purchaser 
returned  it.  Held,  on  the  evidence,  that  the  jacket  should 
not  have  so  given  away,  and  that  the  rejection  was  timeous. 
Debenham  &  Freebody  v  Cowie,  9,  68. 

Rejection — Custom  of  trade. — Circumstances  in  which  held  (1) 
that  an  alleged  custom  of  trade  upon  rejection  in  sale  was 
not  established ;  and  (2)  that  in  any  event  the  buyers  had 
barred  themselves  by  their  own  actings  from  pleading  it. 
Moore  v  Polloch,  4,  284. 

Rejection — Custom  of  trade — Sale  of  bad  eggs. — In  the  trade  in 
eggs  between  Ireland  and  Glasgow  the  buyer  or  consignee 
in  Glasgow  is,  by  the  custom  of  the  trade,  entitled,  when 
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he  receives  a  lot  of  defective  eggs,  to  take  delivery  and 
make  the  best  of  them  for  the  seller,  provided  that  he 
timeously  intimates  to  the  seller  his  rejection  of  them,  that 
the  seller  does  not  direct  them  to  be  differently  disposed  of, 
and  that  he  (the  consignee)  preserves  satisfactory  indepen- 
dent evidence  as  to  the  quality  of  the  eggs.  Gibson  v 
Macguire,  G2,  517. 

Rejection — Delivery  of  goods  on  the  eve  of  bankruptcy. — A 
merchant  bought  a  quantity  of  tea  and  a  quantity  of  coffee 
from  the  defenders  in  London.  The  tea  was  delivered  at  a 
warehouse  in  Glasgow,  and  entered  in  the  buyer's  name  at 
10.30  a.m.  on  6th  November;  the  coffee  was  delivered  at 
his  own  store  at  1.40  p.m.  on  the  same  day.  About  one 
o'clock  the  buyer  had  resolved  to  apply  for  sequestration, 
and  signed  a  mandate  authorising  an  agent  to  present  a 
petition  for  it.  Next  day  he  returned  the  coffee,  and  gave 
a  delivery  order  for  the  tea  to  the  defenders'  agent.  Held 
that  the  tea,  but  not  the  coffee,  had  been  effectually 
delivered,  and  was  part  of  the  bankrupt's  estate,  which  the 
trustee  in  the  sequestration  was  entitled  to  recover  from  the 
defenders.     Birrell's  Trustee  v  Clarke  &  Itowe,  GI,  86. 

Rejection — Executory  contract— Waiver  of  right  to  reject. — The 
pursuers,  who  were  engineers,  made  and  furnished  in 
December,  1893,  to  the  defenders  a  boiler  for  evaporating 
the  moisture  in  the  oil  and  manures  prepared  by  them. 
Shortly  after  the  boiler  was  put  to  work  leaks  were  dis- 
covered, and  the  pursuers  in  February,  1894,  had  them  at 
once  repaired.  No  further  complaint  was  made  by  the 
defenders,  and  on  I7th  November,  1894,  they  sent  their 
promissory  note  for  the  price,  which,  however,  the  pursuers 
refused  to  take.  On  action  being  raised  for  the  price,  it 
appeared  that  further  leaks  had  occurred,  and  that  the 
defenders  had  employed  local  tradesmen  to  repair  them. 
Held  (1)  that  the  Sale  of  Goods  Act,  1893,  did  not  apply, 
the  contract  having  been  entered  into  before  the  date  when 
that  Act  came  into  operation ;  and  (2)  that  the  defenders 
were  barred  from  rejecting  the  machine,  in  respect  they  had 
treated  it  as  their  own  by  employing  tradesmen  to  remedy 
alleged  defects  therein.  Abernethy  ds  Co.  v  Highland  Fish, 
Oil,  and  Guano  Co.,  II,  165. 

Rejection — Foreign  law. — Circumstances  in  which  it  was  held 
that  a  contract  of  sale  of  goods  shipped  from  Hamburg  to 
Bombay  fell  to  be  determined  by  the  law  of  Scotland,  and 
that  the  purchaser  was  bound  to  reject  the  goods,  if  dis- 
oonform  to  contract,  upon  their  arrival  at  Bombay.  Gow  v 
Caledonian  Scrap  Iron  Co.,  8,  65. 

Rejection — Insolvency  of  buyer — Remedy  on  fraudulent  accept- 
ance and  sub-sale. — Held  that  after  a  buyer  had  become 
insolvent  and  resolved  to  stop  payment,  the  taking  delivery 
of  goods  was  a  fraud  on  the  seller,  and  the  seller  was 
entitled  to  decree  for  their  price — the  goods  themselves 
having  been  sold,  so  that  redelivery  was  impossible. 
PlatnMuer  Bros,  v  Tosh.  8,  110, 
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Rejection — -Refusal  to  return  goods  after  rejection. — A  purchaser 
rejected  goods  as  disconforni  to  order,  and  afterwards 
refused  to  send  on  part  of  them  to  the  sellers'  order  until 
he  was  paid  the  sums  disbursed  by  him  for  carriage  of  the 
goods.  Had  he  complied  there  would  have  remained  more 
than  enough  to  meet  any  expenses.  Held  that  he  had 
thereby  lost  his  right  to  insist  on  rejection,  and  was  liable 
in  the  price  of  the  whole  order.  Marshall  &  Co.  v 
Camphell,  6,  180. 

Rejection — Seller's  invitation  to  trial — Subsequent  use  of  rejected 
goods — Diverse  goods  in  one  order. — Held  that,  where  a 
purchaser  rejected  goods  on  their  arrival  as  disconform  to 
order,  and  afterwards,  without  the  knowledge  of  the  seller, 
used  a  third  part  of  them,  this  amounted,  both  at  common 
law  and  under  the  Sale  of  Goods  Act,  to  an  acceptance  of  the 
goods,  and  barred  the  purchaser  from  any  right,  of  rejection 
he  might  otherwise  have  had  ;  also  that  the  seller's  invitation 
to  test  the  goods  by  manufacture  did  not  authorise  the 
working  up  of  one-third  of  the  bulk.  Opinion  that,  where 
goods  of  different  kinds  were  ordered  at  the  same  time,  each 
lot  formed  a  separate  transaction,  and  that  defects  in  one 
kind  did  not  justify  rejection  of  the  other.  Relph  <&  Go.  v 
Smith  de  M'Laurin,  14,  168. 

Rejection — Whether  custody  afterwards  can  found  retention. — 
A  horse  was  delivered  to  a  party  in  implement  of  an  order. 
He  rejected  and  returned  it,  but  the  seller  refused  to  receive 
it.  Held  that  after  his  rejection  he  had  no  legitimate 
possession  of  the  horse,  and  thus  could  acquire  no  right  of 
retention  over  it  for  its  keep.  Opinion  that  he  was  not 
entitled  to  charge  for  its  keep.     Barclay  v  Guthrie,  3,  103. 

Rejection — Timeous  rejection — Spinning  frame — Remedy. — 
The  pursuers,  having  invented  a  spinning  frame,  sold  one 
to  the  defender,  who  wrote  stipulating  that  if  the  machine 
was  not  found  satisfactory  it  was  to  be  removed  at  the 
sellers'  expense.  They  replied,  enclosing  a  specification,  and 
saying,  "  nett  cash  when  set  to  work,"  and  added,  "  we  will 
guarantee  it  will  do  all  our  traveller  has  promised,  and  give 
you  every  satisfaction."  The  machine  was  started  in  June, 
1889,  and  was  used  till  the  beginning  of  1891.  Various 
defects  were  from  time  to  time  noted  and  partially 
remedied,  but  at  length  on  20th  January,  1890,  the  sellers 
refused  to  do  any  further  repairs,  and  the  purchaser  refused 
to  pay  the  price.  HeM  that  the  machine  could  not,  in  the 
circimistances,  be  rejected,  but  that  the  purchaser  was 
entitled  to  have  the  defects  remedied  either  by  the  sellers  or 
at  their  expense,  and  an  order  issued  accordingly.  Holden 
&  Go.  V  Todd,  8,  81. 

Rejection — -Tim.eous  rejection — Duty  of  middlemen  and  pur- 
chasers to  examine. — Circumstances  in  which  the  right  of 
rejection  was  lost  through  taking  delivery  without  making 
adequate  examination  of  the  goods  at  the  place  of  delivery. 
Opinions  (1)  as  to  the  duty  equally  of  middlemen  and  pur- 
chasers to  examine  goods  at  the  place  of  delivery,  and  reject 
31 
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or  accept ;  and  (2)  tliat  the  Sale  of  Goods  Act  of  1893,  even 
if  it  did  apply  to  this  case,  which  was  raised  before  the 
royal  assent  was  given  to  the  Bill,  would  not  afiEect  the  result. 
Flensburger,  dec,  Gesellschaft  v  Rosenberg,  11,  123. 

Rejection — Timeous  rejection — Dress  made  to  order — Sale  of 
Goods  Act,  1893,  sec.  35. — Where  articles  of  dress,  finished 
on  9th  and  30th  August,  were  not  rejected  till  28th  October, 
and  frequently  altered  and  added  to  in  the  interval,  held  they 
were  not  timeously  rejected  on  28th  October.  Keates  & 
Co.  V  Watson,  12,  278. 

Rejection  —  Timeous  rejection  —  Examination  —  Abatement  of 
price — Sale  of  Goods  Act,  1893. — Held  (1)  that  when  carrots 
were  sold  as  good  Dunbar  carrots,  and  for  the  special  pur- 
pose of  being  resold  by  the  purchaser,  the  seller  was  bound 
to  supply  him  with  sound  and  saleable  carrots ;  (2)  that 
although  the  carrots  were,  under  the  contract,  to  be  delivered 
free  on  rail  at  Dunbar,  the  purchaser  was  not  bound  to 
examine  them  at  that  station,  but  was  entitled  to  a  reasonable 
opportunity  after  they  reached  their  destination  of  examin- 
ing them  and  making  up  his  mind  as  to  their  rejection ;  (3) 
that  a  delay  from  Friday  till  the  following  Tuesday  in  the 
rejection  of  carrots  during  warm  weather  was  excessive  ;  and 
(4)  that  when  the  buyer  had  taken  delivery  of  a  portion  of 
the  carrots  he  was  only  liable  for  their  value,  having  regard 
to  their  condition  at  the  time  of  delivery.  Newton,  dsc.  v 
Russell,  13,  109. 

Rejection — Timeous  rejection — Whether  corporations  and  private 
traders  have  different  periods  for  rejecting. — Held  that 
goods  supplied  on  26th  June,  1902,  were  not  timeously 
rejected  on  16th  September  following,  and  that  corporations 
such  as  the  city  of  Glasgow  must  receive  the  same  treatment 
as  private  traders  in  regard  to  the  time  allowed  for  rejection. 
Tovng  &  Co.  v  Corporation  of  Glasgow,  20,  10. 

Rejection  and  damages — Executory  sale — Plant  purchased 
through  agent — Agent's  fraud  on  buyer  known  to  seller — 
Remedies  against  seller. — A  company  requiring  machinery 
employed  on  commission  an  engineer,  who  bought  it  from  a 
manufacturer  and  stipulated  for  another  commission  from 
him.  In  specifying,  the  engineer  so  planned  that  there  was 
practically  no  competition  for  the  work,  and  the  only  test 
prescribed  was  at  the  manufacturer's  works,  where  he 
accepted  the  goods.  These,  when  re-erected  at  the  buyers' 
works  under  the  engineer's  supervision,  worked  well  in  part 
from  the  first,  and  never  worked  well  at  all  in  part.  While 
trying  to  get  the  defects  rectified,  the  buyers  discovered  the 
stipulation  for  a  second  commission,  dismissed  the  engineer, 
and  claimed  that  commission  ;  and,  later,  they  called  on  the 
manufacturer  to  rectify  the  machinery,  and  retained  part  of 
the  price  of  the  whole  goods.  In  a  cross  action  for  the 
l^alance  of  the  price  and  for  damages,  held  that  the  buyers 
were  entitled  to  credit  for  the  engineer's  second  commission, 
and  were  not  bound  by  the  test  stipulated  by  him ;  and  that, 
iTi  respect  of  their  acceptance  and  use  of  part  of  the  goods 
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they  were  obliged  to  pay  for  that  part,  but  in  respect  of  the 
failure  of  the  other  part  they  were  entitled  to  return  it,  to 
obtain  repayment  of  a  proportionate  part  of  the  price,  and  to 
have  decree  for  damages.  Leeds  Engineering  and 
Hydraulic  Co.  v  Scottish  Comb  Co.,  19,  54. 

II.  Delivery— (e)  Passing  of  Property  and  Risk. 

Executory  sale  —  Ship  to  be  constructed  and  to  belong  to 
purchaser  as  she  proceeded — Payment  of  price  by  instal- 
ments— Competition  between  buyer  and  seller's  creditors. — 
Held  that  a  purchaser  of  a  ship — to  be  built  under  a 
contract  by  which  she  was  to  become  his  property  "  as 
she  is  constructed,"  and  the  builders  were  to  have  a  lien  for 
the  price,  which  was  payable  by  instalments  at  fixed  times 
— on  payment  of  the  instalment  acquired  a  jus  ad  rem  to 
the  part  completed  whidh  was  valid  under  the  Mercantile 
Law  Amendment  Act,  1856,  sec.  1,  against  the  seller's 
creditors,  if  the  purchaser,  by  regular  inspection,  had 
accepted  the  .completed  portion  as  part  implement  of  the 
contract.     Constant  v  Jach,   10,  298. 

Executory  sale  —  Delivery  —  Unpaid  seller's  lien.  —  Circum- 
stances in  which  held  that  the  property  in  the  material  of  a 
railway  siding  constructed  by  a  railway  company  under  con- 
tract with  colliery  owners  had  passed  to  the  latter  by 
delivery,  and  that  the  railway  company  had  no  lien  for  the 
price.     Brown  v  North  British  Railway  Co.,  <fec.,  15,  81. 

Goi/ng  business — Liability  for  prior  debts  of  business. — Held  (1) 
that  the  purchaser  of  a  going  business,  who  continued  it 
under  the  name  of  the  seller's  firm,  was  not  liable  for  the 
debts  of  the  business  prior  to  the  sale ;  and  (2)  that,  although 
the  price  was  paid  by  bills,  and  there  were  suspicious 
circumstances  connected  with  the  granting  and  discounting 
of  the  bills,  as  they  were  ultimately  paid  by  the  purchaser 
there  was  no  ground  for  holding  him  liable  to  a  creditor 
of  the  seller.  Turnbull  &  Kay  v  Chisholm  &  Co.  and 
Blair,  3,  379. 

Goods  in  bond — Jus  in  re. — Held  that  purchasers  from  distillers 
of  spirits  in  a  bonded  warehouse,  having  never  taken 
delivery,  had  not  acquired  any  right  of  property  in  the 
goods  purchased.     Morris  v  Whyte  ds  Maclcay,  5,   163. 

Goods  sold  hut  not  delivered — Buyer  competing  with  seller's 
creditor. — The  trustee  of  an  insolvent  sold  the  stock-in- 
trade  to  a  brother-in-law  of  the  insolvent's  wife  at  a  sum 
fixed  for  him  by  an  appraiser.  The  brother-in-law  left  the 
goods  on  the  premises  occupied  by  the  bankrupt  and  his 
wife,  on  the  footing  that  tliey  should  belong  to  her  as  a 
separate  estate.  Thereafter  the  goods  were  poinded  by  a 
creditor.  In  an  action  at  the  wife's  instance  for  interdict 
against  a  sale,  held  that,  there  being  no  suggestion  of 
inadequate  consideration,  the  goods  were  goods  sold  but 
not  delivered  in  the  sense  of  the  Mercantile  Law  Amendment 
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Act,    1856,    and    were    not    attadiable    by    the    bankrupt's 
creditors.     Grieve  v  Herald,  5,  250. 

Goods  sold  but  not  delivered — Sale  of  or  security  over  moveables 
— Sale  of  Goods  Act,  1893,  sees.  17  and  61  (4). — ^The  pur- 
suer had  paid  to  the  defender's  author,  B,  £2000,  and 
received  in  exchange  (1)  a  discharged  account  as  for  the 
price  on  sale  of  B'g  horses,  carriages,  and  other  plant  used 
by  B  as  a  carriage  hirer,  and  (2)  a  written  contract  by  B  to 
pay  hire  for  the  plant ;  and  he  had  granted  (3)  a  back  letter 
containing  stipulations  appropriate  to  an  agreement  for 
security  and  inappropriate  to  an  agreement  for  sale.  The 
pursuer  received  no  hire  and  never  took  possession  of  the 
plant,  and  it  appeared  from  the  actings  and  depositions  of 
the  parties  and  others  that  the  transaction  was  intended  for 
the  pursuer's  security  only.  Held  that  the  transaction  was 
saved  under  sec.  61  (4)  of  the  Sale  of  Goods  Act,  1893,  and 
that  Act  therefore  did  not  apply  to  the  effect  of  transferring 
the  property  at  the  date  of  the  agreements,  and  that  a  claim 
for  delivery  of  the  plant,  now  put  forward  by  the  pursuer, 
fell  to  be  dismissed.      Williams  v  Barclay,  die,  15,  129. 

Heritable  property — Liability  for  repairs  between  date  of  sale 
and  date  of  entry. — Held  that,  where  work  was  done  on  a 
property  compulsorily  under  the  orders  of  the  sanitary 
authorities  between  the  date  of  sale  and  the  date  of  entry, 
following  on  a  notice  by  them  given  prior  to  the  sale,  the 
cost  thereof  fell  on  the  seller.  Cameron  v  Maryhill 
Co-operative   Society,   9,   63. 

Heritable  subjects — Hepairs  between  sale  and  entry — Order  by 
sanitary  authority — Incidence  of  cost. — A  purchaser  of 
heritable  property  has  no  right  of  relief  against  his  seller 
for  repayment,  of  any  part  of  the  cost  of  sanitary  repairs  made 
by  him  after  his  entry,  on  the  order  of  the  sanitary  authority 
issued  after  the  date  of  sale  but  before  the  date  of  entry. 
Ojlchrist  V  Gilclirist's  Trustees,   14,   321. 

Heritage — Liabilily  for  repairs  between  date  of  entry  and  date 
of  subsequent  contract  of  sale. — Where  a  heritable  property 
was  sold  on  1st  July,  with  entry  as  at  15th  May  preceding, 
and  the  seller  received  interest  and  the  buyer  the  rents  from 
the  date  of  entry,  held,  that  the  buyer  must  repay  the  seller 
the  expense  of  repairs  between  the  two  dates.  Glasgow 
District  Subway  Co.  v  Horn,  15,  174. 

Ri.sl. —  Dtity  of  .seller  to  attend  to  animal  sold  but  not  delivered — 
Res  perit  domino. — ^A  cow,  sold  but  not  delivered,  calved 
while  still  in  the  seller's  custody,  and  choked  herself  while 
attempting  to  eat  her  placenta.  Held  (rev.  Sheriff- 
Substitute)  that  the  seller  was  not  in  fault  for  not  watching 
the  cow  until  she  had  cleansed,  and  was  entitled  to  decree 
for  the  price.     Bobb  v  Alexander,  6,   215. 

liisk  during  transit — Seller's  defective  cask. — In  an  action  for 
payment  of  the  price  of  a  cask  of  olive  oil  sold  free  on  board 
at  Leghorn,  which  had  leaked  empty  during  its  passage  from 
Leghorn  to  Arbroath,  held  that  the  risk  of  leakage  did  not 
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lie  with  the  purchasers,  and  that  they  were  not  liable  for 
the  price,  in  respect  of  the  oil  having  been  put  by  the 
sellers  into  an  insu£Bcient  cask.  Lloyd  &  Go.  v  Reid  <&: 
Sons,  7,  17. 

Sale  or  return — Destruction  of  goods. — Goods  held  by  a  jeweller 
on  a  contract  of  sale  or  return  are  at  the  risk  of  the 
manufacturer,  who  remains  the  owner;  and  being  destroyed 
by  fire  in  the  possession  of  the  jeweller,  they  perish  to  the 
manufacturer,  who  is  not  entitled  on  the  jeweller's  bank- 
ruptcy to  a  decree  of  constitution  for  the  price  against  him 
and  his  trustee  so  as  to  claim  against  the  insurers.  Finder 
ch  Co.  V  Fullerton  and  Others,  G2,  528. 

Seller's  custody  for  purchaser. — Held  that  where  a  cow  was  sold 
absolutely  by  a  father  to  a  daughter  residing  with  him, 
the  mere  fact  that  the  father  retained  by  arrangement  with 
tlie  daughter  the  beneficial  use  of  the  cow  in  exchange  for 
its  keep  did  not  interfere  with  the  operation  of  the  first 
section  of  the  Mercantile  Law  Amendment  Act,  1856,  pro- 
tecting her  right  from  her  father's  creditors.  Sim  v  Grant, 
24  D.  1033,  distinguished.     Moir  v  Moodie,  6,  150. 

Suspensive  condition  —  Buyer's  bankruptcy.  —  In  a  sale  of 
machinery,  it  was  declared  that  payment  of  the  price  was 
a  suspensive  condition,  and  that  the  machinery  should  not  be 
held  as  delivered,  and  the  right  of  property  should  not  pass 
till  the  price  and  interest  should  be  fully  satisfied.  The 
purchasers,  who  had  entered  into  possession  of  the  seller's 
mill  as  tenants,  and  of  the  machinery  under  the  agreement, 
became  bankrupt  before  the  price  was  fully  paid.  Held 
that  the  sellers  were  entitled  to  be  ranked  preferably  for 
the  balance  of  the  price  of  the  machinery.  Sandeman  and 
M'Lennan  v  Thomson,   Gl,   75. 

Suspensive  condition — Buyer's  bankruptcy. — Circumstances  in 
which  held,  in  a  question  with  a  purchaser's  creditors,  that 
goods  which  were  to  be  paid  for  by  bill  had  not  by  delivery 
become  the  property  of  the  purchaser,  and  so  passed  to  his 
creditors,  no  bill  having  been  granted,  and  there  being 
nothing  to  show  that  the  seller  had  waived  the  suspensive 
condition  as  to  payment.  Clarke  <Sc  Go.  v  Miller  &  Son 
and  Trustee,   1,  81. 

Suspensive  condition  —  Buyer's  bankruptcy  —  Payment  by 
instalments. — An  engine  and  threshing-mill  having  been 
sold  at  a  price  to  be  paid  by  instalments,  and  having 
been  allowed  to  remain  in  the  purchaser's  possession,  where 
they  had  been  before  the  sale,  held  that  the  right  of 
property  had  passed  to  him,  and  that,  he  having  become 
bankrupt,  his  trustee  was  entitled  to  claim  them  as  part 
of  his  estate.     Jack  &  Sons  v  Moir,  2,  404. 

Suspensive  condition — Buyer's  bankruptcy— Purchase  by  store- 
keeper having  possession. — Sugar  refiners,  who  were  also  in 
the  practice  of  receiving  goods  as  storekeepers,  bought 
molasses,  and  agreed  to  receive  it  in  their  warehouse  as 
custodiers  or  depositaries  only,  under  an  agreement  that  the 
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property  should  not  pass  until  the  price  was  paid.  They 
issued  to  the  sellers  certificates  for  the  molasses  in  the  form 
they  used  in  dealing  with  others  who  stored  goods  with 
them ;  and  the  molasses  was  removed  for  the  use  of  the 
buyers  themselves  and  for  delivery  to  persons  to  whom  they 
sold  it,  only  on  delivery  orders  granted  by  the  sellers.  Held, 
in  a  question  with  a  trustee  for  the  creditors  of  the  sugar 
refiners,  that  the  property  remained  in  the  sellers.  Barclay 
<&  Brand  v  Guild,  G2,  519. 

Suspensive  condition — Hire-pu/rchase — Constitution  atid  proof 
of  contract. — Held  (1)  that  a  written  agreement  is  not 
necessary  to  the  constitution  of  a  contract  of  sale  under  the 
hire-purchase  system^  and'  that  such  a  contract  may  be  com- 
petently proved  by  parole ;  and  (2)  that  when  a  person 
applied  for  a  piano  on  hire,  and  the  price  and  monthly 
instalments  were  adjusted,  the  transaction  was  a  contract 
under  the  hire-purchase  system  and  not  an  immediate  sale. 
Ewing  v  Harley,  13,  238. 

Suspensive  condition^— Hire-purchase — Decree  for  redelivery.- — 
By  agreement  of  hire-purchase  between  the  parties,  the 
pursuers  let  to  the  defender  certain  furniture  at  a  certain 
hire,  payable  in  advance.  It  was  agreed  that,  should  any 
instalment  remain  unpaid  for  one  month  after  it  became  due, 
the  pursuers  should  be  entitled  to  retake  possession  of  the 
goods.  Held  that  the  contract  was  a  sale  under  a  sus- 
pensive condition,  and  that  the  pursuers  were  entitled  to 
decree  for  delivery.  Glasgow  Furniture  Go.  v  Owen, 
14,  356. 

Suspensive  corulition — Horse — Price  payable  by  bill,  and 
property  not  to  pass  till  bill  met. — A  sold  B  a  stallion,  and 
took  a  bill  for  the  price.  It  was  agreed  that  till  the  bill 
was  met  the  horse  should  remain  A's  property.  B  travelled 
with  the  horse  for  years,  getting  the  bill  renewed.  Held, 
in  a  question  with  a  creditor  of  B,  that  the  property  had  not 
passed,  and  that  a  sum  paid  by  B  to  A  on  account  of  the 
bill  no  more  than  met  what  was  due  to  A  for  the  use  of 
the  horse  in  the  meantime.  British  Linen  Co.  v  Paterson, 
10,  353. 

Suspensive  condition — Instalments  of  price — Subsequent  sale — 
No  delivery  of  goods  or  documents  of  title — Loss  to  two 
innocent  third  parties. — Certain  goods  were  sold  and 
delivered  in  terms  of  an  agreement  by  which  the  price  was 
to  be  payable  in  three  instalments,  the  right  of  property  not 
to  pass  till  they  were  paid.  One  instalment  was  paid,  and 
bills  were  accepted  by  the  purchaser  for  the  balance  of  the 
price,  the  sellers  giving  a  receipt  therefor  as  if  for  cash. 
Thereafter  the  purchaser  sold  the  articles.  No  delivery  was 
made,  but  the  original  receipts  were  handed  over  as  if  they 
were  documents  of  title.  The  goods  remained  in  the 
possession  of  the  original  purchaser  in  terms  of  an  agreement 
of  hire  between  him  and  the  subsequent  purchaser.  The 
original  purchaser  was  unable  to  meet  the  bills  when  they 
fell  due,  and  became  bankrupt.     In  an  action  of  multiple- 
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poinding  among  all  the  parties,  held  that,  there  having  been 
no  delivery  of  the  goods  under  the  second  sale  and  no 
transfer  of  documents  of  title,  the  second  sale  was  not 
effectual  to  defeat  the  original  sellers'  claim  under  their 
agreement.     M'Culloch  v  Haslam  Foundry  Co.,  12,  161. 

Swpensive  condition- — Trial  of  article. — Circumstances  in  which 
held  that  where  the  sellers  of  an  article  advertise  largely 
that  they  will  deliver  the  article  to  bona  fide  inquirers  on 
trial,  such  offer  does  not  import  into  every  contract  of  sale 
of  the  article  in  question  a  right  on  the  part  of  the  purchaser 
to  a  trial  of  the  article.  Tost  Typewriter  Go.  v  Finlay  & 
Clapperton,  14,  295. 

Suspensive  condition — Eish — Horse. — Held  that  where  an  article 
is  sold  under  a  suspensive  condition  the  risk  of  accident  in 
the  hands  of  the  seller  remains  with  the  seller  till  the  con- 
dition is  purified.  Opinion  that  if  it  perished  hj  accident 
in  the  purchaser's  hands  the  risk  would  still  be  with  the 
seller.     Duncan  v  Watson,  8,  238. 

III.  Warranty. 

Advertisement — Auction — Mare  in  foal. — Held  that  an  error  in 
describing  a  mare  in  an  advertisement  of  a  sale  by  auction 
as  in  foal  to  a  certain  horse,  whereas  she  was  in  foal  to 
another  horse,  could  be  corrected  verbally  by  the  auctioneer, 
and  that  the  advertisement  did  not  constitute  a  warranty  or 
a  contract  between  seller  and  buyer,  so  that  the  error,  if 
uncorrected,  could  nullify  the  contract  between  the  buyer 
and  the  seller.     Craig  v  Brown,  6,  49. 

Advertisement — Auction — Fraud — Qualification  of  advertise- 
ment by  oral  announcement. — Where  an  auctioneer  adver- 
tised a  sale  by  auction  of  the  effects  of  Mrs.  M,  and  sold 
thereat,  among  lots  of  her  effects,  other  effects  not  hers, 
held  that  a  purchaser  of  a  lot,  assumed  by  him  from  the 
advertisement  to  be  Mrs.  M's,  but  not  in  fact  hers,  was 
entitled,  on  the  ground  of  fraud,  to  have  the  sale  rescinded, 
and  to  an  award  of  damages.  Opinion  by  the  Sheriff- 
Substitute  that  the  auctioneer  might  have  effectually  quali- 
fied his'  advertisement  by  oral  announcement  immediately 
before  the  exposure  of  the  lot  in  question.  Colville  v 
Maclean,  17,  339. 

Advertisement — Horse. — Held  that  a  public  advertisement 
describing  a  horse,  whether  contained  in  a  newspaper,  an 
auctioneer's  catalogue,  or  a  handbill,  is  a  warranty,  if  it  be 
a  representation  of  fact  and  not  of  opinion,  and  if  it  be 
shown  by  the  purchaser  to  have  been  an  essential  element 
in  inducing  him  to  purchase.    Hendriks  v  Gxvyer,  18,  164. 

Cow — No  express  warranty. — An  aged  cow  was  sold  to  a  butcher 
and  immediately  slaughtered.  It  was  found  unfit  for  human 
food.  In  an  action  for  the  price,  held  that,  as  the  purpose 
to  kill  it  for  human  food  was  not  express,  the  sale  was  not 
within  the  exception  of  the  5th  section  of  the  Mercantile 
Law  Amendment  Act,  1856,  and  there  was  no  warranty  that 
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the  cow  was  fit  for  human  food ;  and  decree  granted.    Mol- 
lison  T  Hamilton,  2,  303. 

Gow — No  express  warranty — Price  unascertained. — A  cow  was 
sold  at  7s.  a  stone  to  a  butcher,  and  immediately 
slaughtered,  unweighed.  On  being  cut  up  it  was  found  to 
be  affected  with  tuberculosis,  and  unfit  for  human  food.  The 
buyer  refused  to  pay  the  price.  Held  that  the  contract  was 
for  a  specific  ascertained  corpus,  and  there  was  no  question 
of  periculum,  and  as  the  cow  had  not  been  sold  'for  a  speci- 
fied and  particular  purpose  within  the  meaning  of  the  5th 
section  of  the  Mercantile  Law  Amendment  Act,  1856,  and 
was  not  warranted,  the  buyer  was  liable  for  the  price. 
Young  V  Gray,  10,  79. 

Gov) — Express  warranty— N on-timeous  rejection. — }l  purchaser 
of  two  cows  which  turned  out  disconform  to  warranty  held, 
notwithstanding,  bound  to  pay  the  price,  as  he  failed  for 
six  weeks  to  inform  the  sellers  of  the  state  of  the  cows. 
Bodds  &  Bathie  v  Eyd,   11,   19. 

Cow — Express  warranty — Resale — No  privity  of  contract 
between  seller  and  second  purcliaser. — Held  that,  where  A 
sold  a  cow  with  a  warranty  to  B,  which  B  afterwards  sold  to 
C,  C  could  not  sue  A  for  a  breach  of  the  warranty  given  to 
B.       Laurie  v  Vivers,  15,  107. 

Cow — Express  warranty — Defect  latent  at  sale — Gow  dying 
from  anotlier  disease  contracted  after  sale, — Where  a  cow, 
sold  under  warranty  of  soundness,  afterwards  contracted  and 
died  of  one  disease,  and,  post-mortem,  was  found  to  be 
affected  with  another  disease,  which  must  have  existed  at 
the  time  of  sale,  and  constituted  unsoundness,  but  had  not 
contributed  to  the  cow's  death,  held  that  the  buyer  was 
entitled  as  damages  to  the  difference  of  valua  between  a 
sound  cow  and  the  cow  he  had  got,  being  deprived  of  his 
remedy  of  rejection  in  the  circumstances.  Donald  <& 
Morton  v  Gilmour,  dsc,  16,  263. 

Gow — Express  warranty  hy  owrver — Auctioneers'  title  to  sue  for 
price. — A  milch  cow,  consigned  by  the  owner  to  a  firm  of 
auctioneers  for  sale,  with  a  warranty  "  correct  in  vessel " 
received  by  them  aud  entered  in  their  book  of  sale,  was 
purchased  by  a  third  party  by  private  bargain  with  the 
owner  before  the  commencement  of  the  sale  by  auction,  the 
sale  being  intimated  to  the  auctioneers,  and  in  the  pur- 
chaser's knowledge  entered  in  their  book.  They  paid  the 
price,  less  their  commission,  to  the  seller.  The  cow  was 
removed  by  the  purchaser  the  same  day,  without  payment 
of  the  price  by  him.  The  cow  died  four  days 
afterwards  of  inflammation  from  incomplete  parturi- 
tion. The  auctioneers'  conditions  of  sale  declared 
that  no  defence  against  an  action  at  their  instance 
for  the  price  could  be  maintained  against  them,  but  only 
against  the  consigner  on  the  ground  of  disconformity  to 
warranty.  In  an  action  for  the  price  by  the  auctioneers 
against  the  purchaser,  held  that  the  sale  took  place  by  the 
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agency  of  the  pursuers,  that  they  had  a  title  to  sue,  and 
that  the  defender's  remedy  under  the  warranty  was  against 
the  consigner  only,  and  decree  given  for  the  price.  Binnie, 
Ltd.  V  Hind,  20,  257. 

Crane — Express  condition  as  to  quality — Implied  ivarranty — 
Defects  concealed  for  two  years — Damages. — The  defenders 
built  for  the  pursuers  at  the  pursuers'  quarry  a  crane  of 
certain  capacity,  under  a  contract  stipulating  for  the  very 
best  workmanship  and  material  and  the  defenders'  guarantee 
of  maintenance  for  three  months.  After  two  years'  use  the 
crane  broke  down  under  a  load  below  maximum  and  without 
proof  of  misuse,  and  the  pursuers  then  discovered  (1)  a  large 
blowhole  in  an  important  casting,  (2)  a  wedge  inserted  in 
the  blowhole  so  as  quite  to  conceal  it,  and  (3)  that  the  cast- 
ing was  of  poor  metal.  The  blowhole  was  found  to  be  the 
cause  of  the  breakdown.  In  an  action  for  damages  on  the 
contract  of  sale,  held  that  implement  of  the  guarantee  did 
not  affect  the  statutory  implied  obligation  (Sale  of  Goods 
Act,  sec.  14  (1)  )  to  supply  a  fit  crane,  or  the  bargain  for  best 
material  and  workmanship,  that>  the  pursuers  need  not 
prove  fraud  in  the  concealment  of  the  defect,  which  was 
truly  latent,  and  that  the  long  delay  might  increase  the 
difficulty  of  proof,  but  did  not  affect  the  law  in  a  question, 
not  of  rejection,  but  of  damages.  Stewart  &  Taylor  v 
Chambers,  Scott,  ds  Co.,  19,  317. 

Disconformity  to  order — Damage  to  retailer  by  sale  to  him  of 
adulterated  milk. — The  defender,  a  dairyman,  arranged 
with  the  pursuer,  a  shopkeeper,  to  supply  him  with  a  certain 
quantity  of  sweet  milk  every  morning  for  the  purpose  of 
being  retailed.  One  morning's  supply  was  found  by  the 
public  analyst  to  be  skim  milk,  or  a  mixture  of  sweet  milk 
and  skim  milk,  and  for  the  retailing  of  it  as  sweet  milk 
the  pursuer  was  fined  £2,  under  sec.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  although  he  had  retailed  the  milk 
in  the  same  state  as  that  in  which  he  had  bought  it  from 
the  defender,  and  without  knowledge  of  its  being  other 
than  sweet  milk.  The  pursuer  then  raised  this  action 
against  the  defender,  claiming  £2  10s.  in  name  of  damages. 
Held  that  the  defender  had  been  guilty  of  a,  breach  of  the 
contract  of  sale,  and  that  sec.  5  of  the  Mercantile  Law 
Amendment  Act  (as  to  warranty)  was  not  applicable,  and 
damages  assessed  at  £2.     M'Auslan  v  Bewglass,  8,  210. 

Engine — Express  warranty — Beceipt  for  price  of  goods  as  "  in 
good  working  order." — The  defender  having  supplied  the 
pursuer  with  an  engine  to  be  fitted  up  in  the  yacht  of  the 
latter,  when  giving  a  receipt  for  the  price  of  the  engine 
stated  in  writing  that  it  was  in  "  good  working  order." 
Held  (1)  that  ttis  expression  was  a  warranty,  and  (2)  that, 
the  warranty  not  being  fulfilled,  the  pursuer  was  entitled 
not  only  to  repetition  of  the  price  paid  by  him  for  the 
engine,  but  also  to  damages  sustained  through  non-fulfil- 
ment of  the  contract  by  the  defender.  Mairs  v  Christie, 
11,  93. 
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Fat  stock — No  express  warranty. — Held,  where  a  stot  had  beeti 
sold  at  a  sale  of  fat  stock,  and  was  found  when  killed  to 
be  unfit  for  human  food  from  tuberculoeis,  that  such  disease 
did  not  imply  that  at  the  time  of  the  sale  tihe  seller  must 
have  known  of  the  animal''s  diseased  condition,  and  that 
it  was  not  expressly  sold  for  a  specified  and  particular 
purpose  in  tha  sense  of  sec.  5  of  the  Mercantile  Law  Amend- 
ment Act,   1856.     Christie  v  Muchersie,   1,   226. 

Fat  stock — No  express  warranty — Particular  purpose — Sale  of 
Goods  Act,  1893,  sees.  1  (3)  (4),  7,  14,  17,  18  (2)  (3),  60,  and 
62. — A  bull  sold  by  a  farmer  to  a  flesher  at  45s.  per  cwt. 
dead  weight  was,  when  slaughtered  three  days  afterwards, 
found  to  be  affected  with  tuberculosis,  and  the  carcase  was 
seized  and  destroyed  unweighed  by  the  sanitary  inspector. 
No  warranty  of  soundness  was  given.  Held,  in  an  action 
by  the  seller  for  the  price,  that  there  was  a  completed  sale 
of  specified  goods  when  the  bargain  was  made ;  that  the 
property  then  passed  to  the  buyer ;  that  no  warranty  of 
soundness  was  implied ;  and  that  the  buyer  was  liable  to 
the  seller  in  the  price  at  the  lowest  dead  weight  calculated 
on  the  known  live  weight.  Question,  whether  consumption 
as  human  food  is  in  such  circumstances  a  "  particular  pur- 
pose "  within  the  meaning  of  sec.  14  of  the  Act.  M'Latchie 
V  Douglas,  13,  117. 

Gas  installation — Express  warranty — Rejection — Reasonable 
tiine — Sale  of  Goods  Act,  1893,  sec.  11,  sub-sec.  (2). — In  an 
action  for  payment  of  the  price  of  an  acetylene  gas  installa- 
tion, held,  the  plant  having  failed  to  realise  a  guarantee  as 
to  the  cost  of  production  of  gas,  that  the  purchaser  was 
entitled  to  treat  the  failure  as  a  breach  of  contract  and  to 
reject  the  installation,  and  that  he  was  not  debarred  from 
doing  so  because  he  did  not  reject  immediately  on  the  plant 
being  put  in  working  order  and  tested,  or  even  on  the 
difference  of  cost  becoming  known  to  him,  he"  being  in  the 
belief  that  the  plant  could  be  made  to  realise  the  guarantee, 
and  the  pursuers  not  having  enlightened  him  as  to  the 
actual  cost  of  production.  Son-Accord  Acetylene  Gas  Co.  v 
UacDuf,   19,  332. 

Heritable  property — Concealment  of  burden  affecting  subject. — 
Held  that,  where  liability  of  the  owner  to  form  footways 
was  concealed  from  the  purchaser  of  a  property  by  the 
sellers,  he  was  entitled  to  relief  from  them  upon  his  being 
found  liable  to  the  police  commissioners  for  the  cost  of 
forming  the  footways.     MacLeish  v  Christie,  1,  180. 

Heritable  property — Liability  for  succession  duty — Relief. — 
Where  a  heritable  property  was  sold  by  the  liferentrix  and 
fiar,  and  the  purdhaser  was  obliged  to  pay  succession  duty 
exigible  upon  the  termination  of  the  liferent,  held  that 
he  was  entitled  to  relief  against  the  representatives  of  the 
liferentrix  for  the  duty  and  cost  of  settling  it.  Rollo  v 
Maxwell's  Trustees,  4,  366. 
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Heritable  property — Lease  by  bondholders. — Held  that  a  pur- 
chaser at  a  sale  under  a  bond  of  heritable  property,  in  the 
articles  of  roup  and  disposition  of  which  "  the  current  tacks 
and  rights  of  possession  of  Peter  Yule,  Troon,  and  the  other 
tenants  and  possessors  of  said  subjects  and  others "  were 
excepted  from  the  seller's  warrandice,  was  not  barred  by  the 
Act  of  1449  from  challenging  the  validity  of  a  five  years' 
lease  to  Yule,  which  had  been  granted  without  the  authority 
of  the  proprietor  and  had  been  confirmed  by  the  bondholder 
when  in  possession — the  purchaser  being  a  singular  successor 
of  the  proprietor  and  not  of  the  bondholder.  M'Farland 
V  Yule,  7,  166. 

Heritable  property — Relief  of  burdens,. — Circumstances  in  which 
held,  in  conformity  with  the  missives  of  sale  of  a  heritable 
property,  that  the  seller  was  liable  to  relieve  the  purchaser 
of  a  proportion  of  the  feu-duty  accrued  before  the  term  of 
entry.       M'Cook  v  M'Eissek,  12,  296. 

Heritable  property — Description' — Boundary  wall. — The  pur- 
suer sold  to  the  defender  a  plot  of  ground  with  the  buildings 
thereon.  The  ground  was  bounded  on  one  side  by  the 
centre  of  a  wall  between  it  and  other  ground  of  the 
pursuer.  In  an  action  for  half  the  cost  of  the  wall,  held 
that,  there  being  no  reservation  in  the  conveyance  to  the 
defender,  the  price  paid  for  the  subjects  included  the  half  of 
the  cost  of  the  wall,  and  the  defender  was  assoilzied.  Reid 
v   Warton,   17,   332. 

Heritable  property — Joint  disponers  warranting  for  their 
respective  interests. — Where  two  persons,  in  right  of  con- 
tiguous portions  of  land  of  equal  value,  joined  with  each 
other  in  disponing  to  a  third  person  on  sale,  and  granted 
warrandice  for  their  respective  rights  and  interests,  held 
that  the  buyer,  in  an  action  on  the  warrandice,  was  not 
entitled  to  recover  from  one  of  the  granters  the  whole  loss 
he  had  suffered  from  a  breach  of  warrandice,  but  only  the 
half.       Bin/nie  v  Provan,  20,  356. 

Horse — Implied  warranty. — Held  that  the  implied  warranty 
that  goods  are  fit  for  a  particular  and  specified  purpose 
exists  only  when  the  purpose  is  specified  in  or  is  part  of  the 
contract.  Circumstances  in  which  a  horse  was  held  to  be 
sold  for  the  purpose  of  being  driven  in  a  brougham,  and 
warranted  fit  for  that  purpose.  Observations  on  the  Mercan- 
tile Law  Amendment  Act,  sec.  5.  Adams  v  Pattison  & 
Co.,  G2,  526. 

Horse — Sound  as  far  as  known. — ^A  sold  a  horse  which  he 
guaranteed  to  be  sound  "  so  far  as  he  knew."  Immediately 
after  the  sale  it  was  found  to  be  unsound  and  a  "roarer." 
Held  that  in  the  circumstances  the  seller  must  have  known 
of  the  unsoundness,  and  that  the  purchaser  was  entitled 
to  have  the  transaction  annulled  and  obtain  repayment  of 
the  price.     M'Michael  v  M'George,  2,  446. 

Horse,  ''  property  of  A  "  non-existent — Misdescription — Auction. 
— Held  that  an  auctioneer  who,  without  fraud,  sold  a  horse 
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described  in  his  catalogue  as  being  the  property  of  a 
gentleman  named  (it  being  afterwards  ascertained  that  no 
such  person  ever  existed),  was  not  liable  in  repetition  of  the 
price,  the  error  in  the  name  of  the  person  not  being  of 
importance,  or  causing  prejudice  to  the  buyer.     Pendreigh 

Y  Groall  &  Smis,  14,  218. 

Horse  sold  subject  to  a  trial  of  fitness. — A  horse  was  sold  for 
the  express  purpose  of  drawing  waggons,  under  a  warranty 
of  soundness  and  subject  to  trial  whether  it  should  be 
fit  for  the  purchaser's  work.  The  price  was  to  be  paid 
when  such  fitness  was  ascertained.  At  the  time  of  sale  the 
horse  appeared  perfectly  sound,  but  immediately  after 
coming  into  the  possession  of  the  purchasers  it  showed 
increasing  symptoms  of  lameness.  The  seller's  attention 
having  been  called  to  its  condition  he  recommended  a 
further  trial.  The  horse  became  quite  unfit  for  work,  and 
was  returned  to  the  seller.  In  an  action  at  his  instance 
for  the  price,  held  that,  as  the  horse  was  sold  subject  to 
a  trial  of  fitness,  it  lay  with  him  to  prove  not  only  that 
its  unfitness  was  caused  by  something  occurring  subsequent 
to  the  sale,  but  also  by  something  for  which  the  pur- 
cliasers  were  responsible,  and  that  he  had  failed  to  prove 
this.      Crawford  v  Hay  &  Son,  4,  270. 

Horse — Wind-sucking. — In  selling  a  horse  no  express  warranty 
of  soundness  was  given,  but  the  representative  of  the  seller 
assured  the  buyer  that  the  animal  was  not  a  wind-sucker, 
and,  relying  on  that  assurance,  no  test  for  wind-sucking 
was  made.  It  having  turned  out  to  be  a  wind-sucker,  held 
that  the  buyer  was  entitled  to  return  it,  and  in  the  circum- 
stances did  so  timeously.  Vaucamps  v  Campbell's  Trustees, 
5,  363. 

Horse — .Express  warranty — Latent  disease. — A  mare  sold  one 
forenoon  under  a  warranty  as  sound  in  every  way,  on  the 
evening  of  the  same  day  began  to  cough  and  refused  to 
feed,  and  next  morning  was  unfit  through  weakness  to  be 
worked.  A  veterinary  surgeon  who  was  called  in  on  the 
third  day  pronounced  her  to  be  suffering  from  influenza, 
and,  though  well  cared  for,  she  ultimately  died  from  that 
disease.  There  was  no  evidence  of  any  symptoms  of  illness 
before  the  sale,  but  medical  witnesses  said  that  the  mare 
must  have  had  influenza,  though  in  a  latent  form,  at  the 
time  of  the  sale.  Held  that  the  animal  was  suffering  from 
influenza  when   sold,   and  was   therefore   unsound.      Wilkie 

V  Scott,  9,  97. 

Horse — Express  warranty — -Timeous  rejectio-n. — A  horse  having 
been  sold  with  an  express  warranty  of  quietness,  which  it 
did  not  come  up  to,  held  in  an  action  for  repayment  of  the 
price  (1)  that  the  horse,  sold  on  20th  June,  might  be 
timeously  rejected  on  1st  July,  but  (2)  that,  the  rejection 
having  been  then  refused  and  the  horse  having  been  worked 
by  the  buyer  till  17th  July,  his  right  of  rejection  had  been 
lost,  in  the  absence  of  any  sufficient  explanation  as  to  why 
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the  horse  was  not  put  to  livery  on  1st  July.       Strange  v 
Jardine,   11,  49,  206. 

Horse — Express  warranty — Auction.- — A  mare  was  purchased  at 
an  auction  sale,  and  was  "warranted  in  saddle,  single  and 
double  harness,  free  from  vice."  Being  on  the  same  day 
yoked  to  a  dogcart,  she  jibed,  kicked,  and  broke  the  fore- 
board  of  the  dogcart.  The  purchaser,  who  had  only  three 
days  to  try  her,  at  once  returned  her  as  disconform  to  war- 
ranty. In  an  action  by  the  seller  against  the  purchaser  for 
the  price,  it  was  shown  that  the  mare  had  been  quiet  and 
steady  while  in  the  seller's  possession  and  also  after  the 
sale,  and,  except  on  this  occasion,  had  shown  no  signs  of  vice. 
Held  that  the  defender  had  given  a  sufficient  trial,  and  was 
entitled  to  reject  the  mare  and  refuse  payment  of  the  price. 
Thomson  v  Richmond,  11,  227. 

Horse — Express  warranty — Rejection — Insufficiency  of  trial. — 
Circumstances  in  which  held  that,  assuming  an  express  war- 
ranty of  fitness,  the  purchaser  of  a  horse  had  rejected  it 
without  sufficient  trial,  and  had  thus  failed  to  instruct 
breach  of  warranty.       Meikle  v  Wright,  19,  188. 

Horse — No  express  warramty — Sale  of  Goods  Act,  1893,  sec.  14. 
— Held  that  the  words  "  a  good  worlter  on  the  farm,  and  an 
extra  good  worker  in  chains,"  or  closely  similar  words, 
uttered  by  the  seller  to  the  purchaser  of  a  cart  horse  at  the 
time  of  sale,  did  not  constitute  an  express  warranty  of  the 
horse,  and  that  the  horse  was  not  in  the  circumstances  sold 
for  a  particular  purpose.      Meikle  v  Wright,-\9,  188. 

Implied  warranty — Special  preparation. — ^A  manufacturer, 
having  sold  to  a  coachbuilder  "  filling  up  "  for  producing  a 
smooth  surface  on  carriages  properly  receptive  of  paint 
or  varnish,  which  produced,  after  a  time,  an  eruption  or 
roughness  on  the  panels  to  which  it  was  applied,  held 
liable  in  damages.  Purchasers  of  such  preparations,  sold 
as  suitable  for  certain  purposes,  are  not  bound  to  subject 
them  to  tests  before  using  them.  Pontifex  dh  Wood  v 
Robertson,  GZ,  508. 

Mare  in  foal. — Circumstances  in  which  it  was  held  that  in  the 
sale  of  a  mare  no  warranty  was  given  that  she  was  in  foal. 
Roiitledge  Bros,  v  M'Clev'.';  Trustees,  5,  212. 

Milk  cow — Teats  correct. — A  cow,  sold  under  warranty  that  its 
teats  were  correct,  was  found  after  calving  to  have  a  blind 
teat.  Held  that  the  animal  was  not  conform  to  warranty, 
and  that  the  seller  was  bound  to  refund  the  price.  Nicoll  v 
Monteith,   2,   401. 

Sale  hy  sample — Examination — Latent  defect — Damages. — Cir- 
cumstances in  which  held  that  a  latent  defect  in  cloth,  dis- 
coverable on  a  minute  inspection,  but  in  fact  only  discovered 
when  it  came  to  be  worked  up,  was  a  defect  which  founded 
the  setting  off  of  a  claim  of  damages  against  a  claim  for  the 
price  of  the  goods,  especially  as  previous  deliveries  under 
the  same  sample  were  without  the  defect.  Keffel  v  Hill  ds 
Co.,  18,  219, 
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Sample — Stoneware  clay. — Circumstances  in  which  it  was  held 
that  a  cargo  of  clay  which  was  proved  to  be  taken  from  the 
same  seam  and  pit  as  a  previous  sajnple  was  conform  to 
sample.      Boden  <&  Go.  v  Kenmedy,  5,  372. 

Seed  oats — Remedy. — Held  (rev.  Sheriff-Substitute)  that  the 
sellers  of  oat  seeds,  which  they  did  not  guarantee  as  pure, 
but  which  their  agent,  in  response  to  a  stipulation  that  it 
was  to  be  clear  of  black  oats  and  barley,  told  the  purchaser 
he  had  ordered  to  be  pure  and  good,  and  the  produce  of 
which  contained  about  four  per  cent,  of  barley,  were  not 
entitled  to  the  contract  price  of  the  seed.  Carter  ds  Go. 
V  Campbell,  1,  195. 

Seed  barley — Remedy.- — Held  that  where  a  parcel  of  barley 
bought  for  the  purpose  of  being  used  for  seed,  but  not 
guaranteed  by  the  s>eller  to  be  fit  for  that  purpose,  turned 
out  to  be  barren,  the  buyer  was  not  entitled  to  claim 
damages,  but  only  to  repetition  of  the  price  which  he  paid 
for  the  barley.      Alexander  <&  Son^  v  Alison,  2,  415. 

Steam  boiler — No  express  warranty. — In  an  action  for  the  price 
of  a  tubular  boiler,  held  (1)  that  no  express  warranty  of 
fitness  had  been  given,  and  (2)  that  the  sale  of  a  boiler  for 
the  purpose  of  raising  steam  did  not  infer  the  implied 
warranty  provided  by  the  Mercantile  Law  Amendment  Act, 
1856,  where  goods  have  been  "  expressly  sold  for  a 
specified  and  particular  purpose."  Russell  v  Hutton,  7, 
282. 

IV.  Price  and  Measure  of  Damages. 

Breach  of  contract  for  sale  of  land — Measure  of  damages.- — ■ 
Held  that,  where  the  vendor  sold  a  piece  of  land  which 
it  subsequently  turned  out  did  not  belong  to  him,  and 
damages  were  found  due,  the  measure  of  such  damages 
was  the  difference  between  the  contract  price  and  the 
market  price  of  the  subjects  plus  the  expenses  bona  fide 
and  reasonably  incurred  by  the  vendee  in  connection  with 
the  transaction.  Kelly  v  Glasgow  Improvement  Trustees, 
2,    10. 

Fraud — Reparation. — When  horses  were  purchased  on  a  fraudu- 
lent misrepresentation  by  the  seller  that  he  sold  at  "cost 
price  "  whereas  he  made  a  profit,  held  that  the  purchasers 
were  entitled  to  recover  in  name  of  damages  the  profit 
gained  by  the  deception.     Fraser  &  Co.  v  Reid,  5,  216. 

Goods  delivered  but  not  paid  for — Counter  claim  for  damages — 
Consignation  of  price. — Circumstances  in  whieh  consigna- 
tion of  part  of  the  price  of  goods  sold  and  delivered  but  not 
paid  for  was  ordered,  when  the  defender  set  up  a  counter 
claim  for  breach  of  contract  against  the  pursuers  in  extinc- 
tion or  diminution  of  the  price.  Observations  on  consigna- 
tion under  sec.  59  of  the  Sale  of  Goods  Act,  1893,  Lee  dt 
Brown  V  Menzies,  12,  273, 
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Increase  of  crave. — Observations  as  to  the  measure  of  a  claim  of 
damages  for  non-performance  of  a  contract  of  sale,  where 
the  pursuers,  after  suing  for  an  estimated  sum,  sought  to 
increase  their  crave.  Campbeltown  SMpbtiilding  Co.  v 
Alley  &  M'Lellan,  5,   391. 

Measv/re  of  damages — Damages  for  non-delivery — Timeous 
delivery — Strike  clause. — The  defender,  after  mentioning  an 
impending  strike,  sold  steel  cuttings  to  the  pursuer  by  a 
written  agreement  which  contained  no  strike  clause,  and 
undertook  delivery  within  three  months  in  lots.  Soon 
afterwards  the  strike  began  and  it  endured  more  than 
three  months.  Delivery  was  not  demanded  till  after  the 
three  months,  and  when  asked  for  was  not  given.  The 
pursuer,  later,  bought  in  against  the  contract,  after  giving 
the  defender  notice,  and  sued  for  the  difference  of  price  and 
his  expenses  as  damages  for  breach  of  the  contract.  The 
defenders  pled  (1)  that  in  view  of  the  expected  strike  the 
pursuer  should  have  made  his  demand  at  once  when  stocks 
were  full,  and  (2)  that  by  local  custom  of  trade  strikes  sus- 
pended such  contracts.  Held  (1)  that,  although  the  custom 
of  trade  in  Glasgow  had  been  proved,  the  contract  was  not 
subject  to  it,  as  the  pursuer,  who  resided  in  England,  was 
not  bound  to  have  known  it ;  (2)  that  the  defenders,  having 
failed  to  deliver  the  goods  when  duly  called  on,  under  the 
Sale  of  Goods  Act,  1893,  had  committed  a  breach  of  con- 
tract ;  (3)  that  the  measure  of  the  pursuer's  loss  was  the 
difference  between  the  contract  price  and  the  market  price 
at  the  date  of  the  breach,  and  not  the  difference  between  the 
contract  price  and  the  prices  at  which  he  actually  bought. 
Ward  ir  Chisholm  &  Co.,   12,   3. 

Notice  of  rejection  of  goods — Middleman's  payment  to  account 
— Personal  bar. — A  middleman  who  had  sent  on  a  quantity 
of  potatoes  to  a  buyer,  received  notice  from  him  that  the 
goods  were  rejected  as  of  inferior  quality.  After  receiving 
that  notice  he  made  a  payment  of  £40  to  the  grower  on 
account  of  the  price.  In  an  action  for  repayment  of  that 
money,  held  that  in  the  circumstances  he  was  not  entitled 
to  it.      Gorrie  v  Battray,  2,  204. 

Price — Actio  quanti  minoris — Lex  loci  contractus. — ^Hay  was 
supplied  by  a  hay  dealer  in  England  to  a  dealer  in  Scotland 
under  a  contract  made  by  correspondence,  the  acceptance 
being  given  in  England.  A  portion  of  the  hay  proved  unfit 
for  horses'*  food,  which  was  the  purpose  for  which  it  was 
supplied,  and  a  claim  for  abatement  of  the  price  was 
intimated  to  the  seller,  but  the  hay  was  not  returned.  On 
an  action  brought  by  the  English  seller  against  the  Scotch 
purchaser  in  the  Court  of  the  latter's  domicile  for  payment 
of  the  contract  price,  held  that  the  law  of  England,  as  the 
lex  loci  contractus  ruled  the  contract,  and  that  accordingly 
(the  inferiority  of  the  goods  to  those  ordered  being  held 
proved)  the  purchaser  waa  entitled  to  abatement  of  the 
price.     Starlcey  v  Patterson,    10,   27, 
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Price — ^Actio  quanti  minoris — Partial  rejection. — A  purchaser 
ordering  butter  by  description,  part  of  which  turned  out  to 
be  inferior,  held  entitled,  either  under  the  Sale  of  Goods 
Act,  1893,  or  under  an  arrangement  between  the  parties,  to 
deduct  from  the  total  purchase  price  the  proportionate 
price  of  one  part  of  the  inferior  quantity  which  he  had  re- 
tained and  endeavoured  to  dispose  of  under  the  arrange- 
ment, and  also  the  price  of  the  other  part  of  the  same  which 
he  had  absolutely  rejected.      Pringle  v  Glarhe,  11,  101. 

Price — Auction — White-honnet — Retention  of  price  for  fraud. — 
Circumstances  in  which  a  purchaser  of  cattle  at  a  public 
auction,  who  alleged  that  certain  bids  given  by  one,  pursuer 
of  an  action  against  him,  were  not  given  in  hona  fide, 
because  that  pursuer  was  interested  as  owner  or  similarly  in 
the  cattle,  was  held  not  entitled  to  withhold  as  damages 
part  of  the  price  of  the  cattle  purchased  by  him,  claimed  by 
the  said  pursuer  as  an  original  purchaser  and  sub-vendor  at 
the  roup,  and  by  the  other  pursuer  as  ostensible  seller  at 
the  roup.       Hamilton,  dhc.  v  Hyslop,  16,  240. 

Price — "  Gash  on  completion  of  order." — Held  that  the  meaning 
of  "  cash  on  completion  of  order "  in  a  purchase  from  a 
manufacturer  was  payment  in  cash  on  delivery  of  the  goods 
at  the  buyer's  port  or  place  of  business,  and  not  payment 
wihen  the  goods  were  made  and  ready  for  transmission  to 
the  buyers.    Siemens  v  Dunlop,  Mitchell,  &  Co.,  2,  9. 

Price — Cost  of  building — Interest  on  instalment  payments  to 
tradesmen — Rate  of  interest. — In  the  contract  of  sale  of  a 
half- villa  the  price  stipulated  and  "  to  be  ascertained  on  the 
completion  of  the  whole  property,  and  the  adjust- 
ment of  accounts "  was  to  be  "  half  of  the  sum 
that  the  said  whole  property  (the  double  villa)  has  and 
will  cost "  the  seller  "  in  the  erection  thereof."  The  seller 
made  instalment  payments  to  tradesmen  prior  to  the  pur- 
chaser's entry.  Held  that  interest  on  such  outlays  was 
part  of  the  "  cost "  of  the  erection  for  which  the  purchaser 
was  liable,  and  that  5  per  cent,  was  in  the  circumstances  a 
fair  rate  of  interest.     Fernie  v  Cameron,  17,  250. 

Price — Delivery  of  substituted  goods — Acceptance  by  use — 
Whether  invoice  or  market  price. — In  an  action  for  the 
price  of  goods  sold  and  delivered,  it  was  shown  by  the  pleas 
of  the  parties  and  from  the  proof  that  they  were  not  agreed 
as  to  the  ordering  of  goods  of  that  description,  or  the  price 
to  be  paid  therefor.  The  defender  had,  however,  subse- 
quently used  the  goods,  and  redelivery  was  impossible.  Held 
that  the  defender  was  liable  for  the  market  price  of  the 
goods  at  the  time  he  used  them,  not  for  the  invoice  price. 
Steven  Bros,  v  Smith,  18,  27. 

Price — Discount. — Held  that  the  custom  of  a  particular  store- 
keeper to  give  discount  to  a  ovtstomer  does  not  imply  a 
legal  right  in  purchasers  from  him  to  demand  it.  Morris 
V  Whyte  &  Mackay,  5,  163, 
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Price — Executory  contract — Trial — Extras. — Engineers  con- 
tracted to  supply  the  owner  of  a  vessel  with  a  steam  engine 
of  a  specified  power  and  speed  for  a  sum  payable  in  instal- 
ments, the  last  of  which  should  be  payable  when  a 
satisfactory  trial  should  have  been  made.  On  a  trial  trip 
of  the  vessel  the  engine  did  not  work  up  to  contract,  and, 
on  returning,  the  vessel,  which  was  under  the  control  of 
the  owner,  ran  against  a  rock  and  sank.  She  was  raised 
and  the  engine  repaired  by  the  engineers,  when  various 
alterations  were  made  on  the  engine  by  the  orders  of  the 
owner.  The  engineers  having  raised  an  action  for  payment 
of  the  balance  of  the  price  and  for  the  extras,  held  that 
they  were  not  entitled  to  payment  of  the  balance  until  a 
satisfactory  trial  of  the  engine  had  been  made,  but  that 
they  were  entitled  to  immediate  payment  of  the  extras. 
Sproul  <(s  Turnhull  v  Brand,  6,  327. 

Price — "  Half-share  of  fishing  bnat^s  earnings." — Where  a 
written  agreement  for  the  sale  of  an  engine  to  a  fishing 
boat's  crew  stipulated  for  payment  partly  by  making  over 
to  them  the  "  half -share  of  the  boat's  earnings  at  the  end  of 
each  voyage,''  held  in  an  action  for  recovery  of  a  balance 
of  the  price,  (1)  that  the  voyage  meant  a  fishing  season  on 
either  coast  of  the  kingdom,  and  (2)  that  the  half-share  of 
earnings  meant  half  of  a  thirteenth  share  of  the  gross  earn- 
ings, calculated  and  divided  according  to  custom.  Brooke  v 
Machay,  17,  24. 

Price — Pactum  illicitum — Market  value  payable  where  contract 
null  by  statute — Illegal  measure. — The  purchaser  of  milk 
delivered  and  consumed  refused  payment  of  t&e  price,  on 
the  ground  that  the  contract  was  null  and  void  under  the 
Weights  and  Measures  Act,  the  milk  having  been  measured 
and  delivered  in  a  measure  which  was  unstamped  and  un- 
verified. Held  {following  Cuthbertson  v  Lowes,  8  M.  107.3) 
that,  although  the  Court  could  not  enforce  the  contract,  the 
seller  was  entitled  to  recover  the  market  value  of  the  milk 
delivered  as  at  the  dates  of  delivery.  Smith  v  Hamilton, 
20,  328. 

Price — Payment  accepted  only  as  to  account. — Circumstances 
in  which,  buyers  and  sellers  having  differed  as  to  the  price 
payable,  held  that  the  sellers  were  entitled  to  retain  a 
cheque  for  the  smaller  price  sent  to  them  and  to  sue 
for  the  difference.     Stephenson  &  Co.  v  Harris,  10,  278. 

Price — Rejection — Eesumption  of  contract. — Circumstances  in 
which  held  that  the  purchasers  of  goods  sold  and  delivered 
had,  although  at  one  time  intimating  rejection,  reassumed 
liability  for  the  price.  Larbert  Silica  and  Fireclay  Co.  v 
Adams,  4,  141. 

Price — Stoppage  in  transitu — Carrie/r  becbme  warehouseman. — 
Where  goods  were  sold  and  were  delivered  to  a  carrier  for  the 
purchasers,  and  by  him  were  stored  to  await  orders  for  some 
future  and  uncertain  destination,  and  not  simply  as  a  stage 
of  the  transit  between  the  premises  of  the  seller  and  thos§ 
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of  the  buyer,  held  that  the  transit  was  at  an  end,  and  that 
the  goods  could  no  longer  be  stopped  as  in  transitu  for  non- 
payment of  the  price.  Stevenson  &  Pae  v  North,  British 
Railway  Co.,  &c.,  11,  247. 

Price — "  Usual  terms  " — Payment  in  cash. — Circumstances  in 
which  it  was  held  that  a,  buyer  of  iron  on  the  "  usual  terms  " 
was  not  entitled  to  cancel  the  contract  because  the  seller 
insisted  on  payment  in  cash.  Spencer  v  Robertson, 
Ferguson,  <&  Co.,  Gl,  510. 

Price  fixed  by  weight  of  goods — Difference  of  weight  when 
shipped  and  when  delivered. — Held  that  the  purchaser 
of  a  stated  quantity  of  hay  and  straw  shipped  from 
Rochefort  wa.s  not  bound  by  the  invoice  weights,  trusting 
to  which  he  had  paid  the  price,  but  was  entitled  to  have  the 
goods  weighed  at  the  port  of  discharge,  with  a  viewi  to  his 
recovering  part  of  the  price  alleged  to  have  been  overpaid. 
Gunter  &  Co.  v  H alley,  3,  61. 

Public-house  licence — Condition — Price  payable  on  transfer. — A. 
party  having  purchased  a  public-house  business,  for  which 
he  was  to  pay  when  he  obtained  a  transfer  of  the  licence, 
and  the  money  having  been  meantime  deposited  in  bank 
in  the  joint  names  of  purchaser  and  seller,  held  that  he 
could  not  get  up  the  money  so  long  as  he  could  obtain  the 
licence.     Sproull  v  Stevenson  &  Fyfe,  2,   162. 

V.  Time  Contract. 

Continuing  contract  —  Quantity  sold  —  Warranty.  —  Manufac- 
turers of  paraffin  oil  sold  "  about  five  tons  paraffin  scale 
per  month,  being  all  their  make  from  now  till  the  end  of 
March,"  at  a  price.  Held  that  the  words  "  about  five  tons  " 
were  merely  demonstrative,  and  did  not  import  a  warranty 
of  the  quantity  sold,  so  that  the  purchaser  could  not  recover 
damages  for  short  delivery,  the  deficiency  arising  from  no 
fraud  or  fault  on  the  part  of  the  sellers.  Walls  d;  Co.  v 
Greenshields  &  Co.,   Gl,  527. 

Delivery  by  monthly  instalments,  each  delivery  constituting  a 
separate  contract — Measure  of  damages. — Where  a  contract 
had  been  entered  into  for  the  sale  and  delivery  of  a  com- 
modity during  the  year  by  monthly  quantities,  each  delivery 
to  stand  as  a  separate  contract,  held  (1)  that  the  purchasers 
did  not  waive  or  abandon  their  claim  for  delivery  or 
damages  by  taking  delivery  of  or  making  payment  to 
account  of  the  quantity  of  any  particular  month  without 
reserving  their  claim  for  previous  undelivered  quantities  ; 
(2)  that  where  there  was  any  short  delivery  during  the 
month  the  amount  of  damage  therefor  was  to  be  calculated 
on  the  basis  of  the  market  price  ruling  at  the  end  of  each 
month;  (3)  that  the  purchasers  were  entitled  to  damages 
on  that  footing,  without  actually  going  into  the  market  and 
purchasing  against  the  short  delivery;  and  (4)  that  mere 
delay  in  enforcing  the  deliveries,  or  not  buying  in  against 
the  failure  to  deliver,  did  not  postpone  the  deliveries,  and 
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entitle  the  purchasers  to  claim  the  price  ruling  at  the  end 
of  the  contract  for  the  whole  undelivered  quantities. 
Handasyde  dc  Go.  v  Harris  d;  Co.,  17,  201. 

Delivery  weekly — "  Subject  to  the  usual  strike  and  stoppage 
clause  " — Scarcity  of  miners — Want  of  wagons — Measure 
of  damages. — In  an  action  of  damages  for  breach  of  a  con- 
tract to  supply  a  certain  quantity  of  coals  weekly  which  was 
made  "  subject  to  the  usual  strike  and  stoppage  clause," 
held  (1)  that  the  defenders  had  undertaken  an  absolute 
obligation  to  deliver  the  coals  (except  in  the  case  of  a  strike 
or  stoppage),  and  that  the  contract  was  not  subject  to  a 
general  exception   quoad  detentions  beyond  their  control; 

(2)  that  scarcity  of  miners  at  the  colliery  and  want  of 
wagons  were  not  exceptions  within  the  meaning  of  the  con- 
tract ;  and  (3)  that  the  pursuers  were  not  bound  to  buy  in 
against  the  contract,  but  were  entitled  to  damages  on  the 
basis  of  the  difference  between  the  contract  price  and  the 
market  price  at  the  date  of  the  breach.  Ztim,  Bach  &  Go.  v 
Grichton  &  Stevenson,  15,  172. 

Failure  to  take  delivery  —  Measure  of  damages.  —  Where  a 
middleman  sold  coals  which  he  was  to  deliver  in  monthly 
instalments,  the  purchaser  took  only  partial  delivery,  and 
the  seller  claimed  damages.  Held  (1)  that  in  assessing  the 
damages  each  monthly  delivery  was  to  be  viewed  as  a 
separate  contract;  (2)  that  the  seller  was  not  bound  to  sell 
the  coaJs  in  the  market  against  the  purchaser,  but  that  he 
might  sue  for  loss  of  probable  profit  and  sums  paid  for  the 
canoelment  of  the  orders  he  had  given  for  the  coals ;  and 

(3)  that  in  the  case  of  such  a  commodity  as  coal  he  might 
retain  and  sue  for  the  difference  between  the  contract  and 
the  market  prices.     Gueret  v  Grahowsky,  7,  104. 

Instalment  contract — -Non-delivery  of  instalments — Rescission  or 
damages. — ^Where  there  is  a  breach  of  the  contract  of  sale 
as  regards  delivery  of  an  instalment,  it  depends  on  the 
contract  and  the  circumstances  whether  the  breach  justifies 
rescission  of  the  entire  contract.  Held,  in  this  action  of 
damages  for  breach  of  contract,  that  the  seller  had  failed 
to  deliver  some  instalments,  and  that  the  purchasers  had 
afterwards  repudiated  the  contract  prematurely;  that  the 
pecuniary  results  in  damages  to  each  party,  measured  by 
the  differences  either  way  between  the  contract  price  and 
the  market  prices  from  month  to  month,  balanced  each 
other;  and  therefore  that  there  was  no  sum  payable  by 
either  party;  and  absolvitor  granted  without  expenses  to 
either  side.  Glasgow  Tramway  and  Omnibus  Go.  v  King, 
10,  334. 

Time  contract — "  All  the  char  made  at  your  works  " — Dimiruution 
of  output — Implied  condition. — The  pursuer  agreed  to  buy 
at  £450  a  year  all  the  gas-producer  char  made  by  the 
defenders'  iron  furnaces  for  two  years — the  char  being  a  bye- 
product.  By  bona  fide  improving  their  furnaces  for  the 
manufacture  of  their  main  product  the  defenders  lessened 
the  output  of  char  to  very  little,  and  the  pursuer  got  a  rebate 
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on  the  contract  price,  but  he  sued  in  addition  for  damages 
for  breach  of  contract.  Held  that  among  the  terms  of  the 
contract  of  sale  there  was  none  binding  the  defenders  to  keep 
up  the  production  of  char,  and  the  action  was  dismissed  as 
irrelevant.     M'Gulloch  v  Colville  <Ss  Sons,   11,  31. 

Time  contract  for  out-put — Promise  to  negdtiate  for  renewal — 
Injurious  increase  of  output — Damages. — The  defenders 
wrote  to  the  pursuers  a  letter,  with  reference  to  their  time 
contract  to  purchase  the  output  of  a  certain  kind  of  the 
defenders'  coal,  that  at  a  future  date  the  pursuers  were  to 
acquaint  them  if  they  proposed  renewing  the  contract,  and  if 
so,  the  terms  were  then  to  be  arranged.  The  pursuers  duly 
acquainted  the  defenders  that  they  wished  a  renewal,  but  the 
defenders  contracted  with  another.  The  pursuers  sued  for 
damages  for  breach  of  the  contract  contained  in  the  letter, 
and  also  in  respect  that  the  defenders,  during  the  working  of 
the  contract  and  while  the  market  price  was  below  the 
contract  price,  had  increased  their  output  and  so  burdened 
the  pursuers  with  a  greater  loss  than  was  contemplated. 
Held  that  both  grounds  of  action  were  irrelevant — that  the 
letter  did  not  import  a  definite  engagement,  and  that  there 
had  been  no  stipulation  in  the  contract  not  to  alter  the 
output.  Stevenson  &  Co.  v  Merry  <&  G uninghame,  12, 
170. 

Year's  contract  for  rivets — "Requirements  of  the  year." — Under 
a  contract  between  a  rivetmaker  and  shipbuilders  whereby 
the  former  was  to  supply  the  latter  with  their  "  require- 
ments of  rivets  ''  during  the  year  1888,  held  that  the  pur- 
suer was  only  bound  to  supply  the  defenders  with  the  rivets 
which  they  could  work  up  during  the  year,  and  not  what 
the  defenders  chose  to  order.     Pillans  v  Reid  &  Co.,  6,  3. 

Salmon.      See  FismwG,  Game,  Peopebtt,  River. 

Salvagfe.      See  Sheriff  II.,  Ship  III.,  Small  Debt  Acts. 

Savings  Bank.      See  also  Arrestment  II. 

Statutory  arbitration  in  dis(putes — Dispute  between  joint 
depositors — Savings  Bank  Acts  Amendment  Act,  26  &  27 
Vict.  cap.  87,  sec.  48. — Held  that  a  dispute  as  to  the  payment 
of  money  lodged  in  a  savings  bank  in  joint  names,  being  one 
between  two  depositors  and  not  between  the  trustees  of  the 
savings  bank  and  a  depositor,  did  not  fall  within  the  clause 
of  the  Savings  Bank  Act  referring  disputes  to  the  arbitration 
of  the  Assistant  Registrar  of  Friendly  Societies.  Sinclair 
V  Sinclair,  18,  240. 

School.      See  also  Assessment,  Bankruptcy  III.,  Election,  Shbripp  I. 

Blind  child — Board  and  Pransit  of  child — Case  of  necessity. — 
Where  a  woman  sued  a  school  board  to  provide  education, 
industrial  training,  board,  and  transit  for  her  blind  child 
in  terms  of  the  Education  of  Blind  and  Deaf-Mute  Children 
Act,  1890,  sec.  3,  proof  allowed  of  her  circumstances  to 
instruct  a  case  of  necessity  with  regard  to  the  boa,rd  and 
transit.     Roe  v  Aberdeen  School  Board,  8,  144, 
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Blind  girl — Relief  against  parish  of  settlement. — The  pursuing 
school  board  paid  for  the  elementary  education  of  a  blind 
girl  in  respect  of  the  poverty  and  death  of  both  parents, 
and  sought  relief  from  the  defenders  in  respect  that  she 
had  her  settlement  in  the  defenders'  parish,  through  the 
residence  of  her  parents  in  that  part  of  the  parish  which 
was  under  the  jurisdiction  of  the  defenders.  This  juris- 
diction did  not  cover  the  whole  parish.  Held  that  the  case 
of  a  parish  including  territories  belonging  to  the  different 
school  boards  had  not  been  provided  for  by  the  Education 
of  Blind  and  Deaf-Mutes  Act  of  1890,  and  that  the  proviso 
for  relief  against  the  school  board  of  the  parish  of  the 
parents'  settlement,  enacted  therein,  did  not  apply.  Govan 
School  Board  v  Glasgow  School  Board,  9,  200. 

Blind  child — Pauper  parent. — Held  that  sec.  3  of  the  Blind  and 
Deaf -Mute  Children  Act,  1890,  under  which  school  boards 
are  bound  to  provide  for  the  education,  and  where  necessary, 
the  boarding  of  blind  and  deaf-nmte  children  of  parents  who 
are  unable  from  poverty  to  pay  for  the  education  of  such 
children,  does  not  apply  when  the  parent  is  a  pauper.  Nicol 
V  School  Board  of  Edinburgh,  13,  356. 

Deaf-mute  child — Liability  of  school  hoard — Belief — Parent's 
loss  of  residential  settlement. — In  construing  the  3rd  section 
of  the  Education  of  Blind  and  Deaf -Mute  Children  Act,  1890, 
held  that  the  school  board  of  the  parish  in  which  the  parent 
of  a  deaf-mute  child  resides  ceases  to  be  entitled  to  relief 
of  advances  made  by  it  for  the  education  of  the  child  against 
the  parish  of  the  parent's  residential  settlement  upon  his 
losing  such  settlement  by  non-residence  under  the  Poor  Law 
Act,  1845.  Stirling  School  Board  v  Kincardine  School 
Board,  11,  276. 

Dismissal  of  teacher — Ejection  from  school  house. — Held  that  a 
teacher  who  is  dismissed  is  not  entitled  to  retain  possession 
of  the  school  house  which  he  occupies  as  part  of  his 
remuneration.     Gilmour  and  Others  v  Milne,   1,   16. 

Fees — Recovery  by  civil  action. — Opinion  that  an  action  by  a 
school  board  for  the  recovery  of  arrears  of  school  fees  is 
competent.     Peterhead  School  Board,   1,   28. 

School  board — Procedure  at  meetings — Election  of  teacher. — 
Circumstances  under  which  it  was  held  that  a  teacher  was 
duly  appointed  by  a  school  board,  notwithstanding  that  the 
vote  in  his  favour  was  challenged  as  invalid  by  a  majority 
of  the  board,  and  the  minute  of  meeting  appointing  him 
was  subsequently  disapproved  by  a  majority  of  the  board. 
Reid  v  Glamis  School  Board,  5,  266. 

School  board — Nomination  of  member  by  board — Resignation 
of  nominee — Dismissal  of  certificated  teacher. — S,  a  duly 
elected  member  of  a  school  board,  intimated  his  resignation 
by  letter  to  the  clerk  dated  30th  April,  which  was  reported 
by  the  clerk  at  the  meeting  of  the  board  held  on  9th  June. 
On  19th  July  the  board  appointed  M  as  a  member  to  fill  the 
vacancy.     On  6th  August  M  wrote  declining  to  accept  office. 
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and  on  16th  August  the  board  appointed  B  to  fill  the 
vacancy  caused  by  the  resignation  of  S.  On  31st  August 
notice  of  motion  to  dismiss  X,  a  certificated  teacher  under 
the  board,  was  sent  to  the  remaining  original  members  of  the 
board  and  B,  and  to  X,  and  on  this  intimation  X  was  dis- 
missed. In  an  action  at  the  instance  of  the  board  against 
X  to  have  him  interdicted  from  entering  the  school,  held  (1) 
that  M  had  been  duly  made  a  member  of  the  board  and 
could  only  sever  his  connection  with  it  by  resignation  and 
the  statutory  lapse  of  a  month  thereafter,  and  (2)  that  inti- 
mation of  the  motion  to  dismiss  X  not  having  been  sent  to 
M,  the  resolution  to  dismiss  the  defender  was  invalid. 
Gdbrach  School  Board  v  Macdonald,  II,  172. 

Teacher's  emoluments — Government  grant  provided  after  teacher 
appointed. — Held  that,  where  Government  grants  came  to 
be  provided  by  Parliament  after  the  date  of  the  contract 
between  a  teacher  and  a  school  board,  which  grants  were 
not  then  in  contemplation  of  the  parties,  the  teacher  was 
not  entitled  to  them.  Observed  that  the  teacher,  who  was 
appointed  prior  to  the  Education  Act  of  1872,  drew  no  less 
emoluments  than  in  1872,  and  was  thus  not  prejudiced  by 
the  withholding  of  the  grants.  Taylor  v  Watten  School 
Board,    3,    72. 

Teacher's  emoluments — Compensation  in  lieu  of  fees. — Held  that, 
while  a  parodiial  schoolmaster  is  not  entitled  to  com- 
pensation for  the  loss  of  fees,  where  these  are  abolished, 
calculated  on  the  full  amount  of  fees  exigible,  he  is,  under 
the  Local  Government  Act,  1889,  sec.  86,  entitled  to  be 
compensated  on  a  higher  scale  than  the  average  of  fees 
actually  paid  in  a  series  of  years.  M'Gilp  v  Kilehonian 
School  Board,  7,  287. 

Teacher's  salary  —  Pupil  teacher  —  Fair  remuneration.  —  The 
services  of  a  female  pupil  teacher  were  retained  in  a  school 
for  some  time  after  the  expiry  of  her  apprenticeship. 
Opinion  as  to  the  amount  to  be  paid  to  her  as  fair 
remuneration.     Bell  v  Dalmellington  School  Board,  8,  90. 

Teacher's  emoluments — Government  grants. — Held  that  it  is  not 
illegal  nor  ultra  vires  of  a  school  board  to  contract  with  a 
parochial  schoolmaster  that  he  shall,  during  his  tenure  of 
office,  receive  the  whole  of  the  Government  grants  earned  by 
his  school,  so  that  he  receives  more  than  his  emoluments 
were  when  the  Education  Act  of  1872  came  into  force. 
MacGilp  V  Kilchoman  School  Board,  13,  194. 

Teacher's  emoluments — Voluntary  or  church  schools-^Managers' 
power  to  grant  "  bonus " — Stipulated  "  bonus "  of  free 
income. — The  trustees  or  managers  of  a  voluntary  school,  in 
engaging  a  teacher,  promised  that  she  should  be  paid, 
besides  a  fixed  salary,  the  whole  free  school  income,  after 
paying  working  expenses,  which  they  called  a  bonus.  In  an 
action  by  the  teacher  for  payment  under  this  contract,  held 
that  she  was  entitled  to  an  account  oi-the  school  income  and 
expenditure  during  her  incumbency ;  that,  although  part  of 
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the  Government  grants  applicable  to  a  particular  year  were 
not  paid  during  that  year,  but  appeared  in  the  accounts  of 
the  subsequent  year,  the  fair  way  to  compute  each  year's 
income  was  to  take  the  items  of  the  grants  which  were 
earned  during  the  teacher's  incumbency;  and  that  a  large 
expenditure  for  renewing  desks  should  be  spread  over  seven 
years  instead  of  affecting  only  the  year  in  which  it  was  made. 
Opinion  that  the  terms  of  the  Scotch  Education  Code,  whilst 
discouraging  the  payment  of  bonuses  in  board  schools,  do 
not  absolutely  forbid  it.     Spence  v  Milne,  18,  212. 

School  Rate.      See  Assessment,  Bankruptcy  III. 

Sea.     See  Fishing,  Shore. 

Sea  Perils.     See  Ship. 

Seaman.     See  Arrestment  III.,  Reparation,   Ship  V.,  Small  Debt 
Acts. 

Search  Warrant.     See  Bankruptcy  IV.  (d). 

Seaworthiness.     See  Ship  II.,  V. 

Security.      See  Bankruptcy  II.,  III.,  Cautioner,  Discharge,  Lease 
v.,  Pledge,  Retention,  Right  in  Security. 

Seduction.     See  Reparation  I. 

Seed.     See  Sale  I.,  III. 

Sequestration.      See  Bankruptcy,  Debts  Recovery  Act,  Lease  V., 

MULTIPLEPOINDING. 

Service.      See  also  Hiring  III.,  Jurisdiction,  Master  and  Servant, 
Police  L,  Process  I.,  Ship  V. 

Petition  to  complete  title — Jurisdiction  when  ancestor  died 
abroad — Inducise. — Held  that  a  petition  for  completion  of 
title  under  sec.  10  of  the  Conveyancing  Act  of  1874,  where 
the  ancestor  died  abroad,  was  competent  before  the  Sheriff 
of  a  county,  and  that  the  inducice  need  not  be  more  than  the 
usual  fifteen  days.     A  B,  Petitioner,  12,  253. 

Proof — Competency  of  petitioner's  agent  to  tahe  evidence. — In  a 
petition  for  service,  held  that  it  was  incompetent  for  a 
member  of  the  firm  of  law  agents  who  acted  for  the  petitioner 
to  take  the  evidence  in  his  capacity  of  notary  public,  as 
commissioner  under  sec.  33  of  the  Titles  to  Land  Act  of 
1868,  though  that  section  makes  it  lawful  to  the  Sheriff,  "  by 
any  notary  public "  as  his  commissioner  without  special 
appointment,  to  receive  all  competent  evidence  according  to 
practice.     A  B,  Petitioner,  12,  254. 

Servitude.      See  also  Property,  Road. 

Aqueehaustus — Acquisition  of  right  of  servitude  by  public — Title 
of  inhabitant  to  acquire. — Held  that  an  averment  that  a 
spring  and  water  trough  had  been  openly  and  continuously 
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used  by  the  inhabitants  of  the  district  and  the  general  public 
for  domestic  purposes  from  time  immemorial,  and  that  the 
inhabitants  of  the  district  and  the  general  public  had 
accordingly  acquired  a  prescriptive  right  to  the  use  of  the 
water,  was  not  relevant.     Wallace  v  Jebb,  20,  98. 

Footroad — Road  for  wheelbarrows. — Circumstances  in  which  a 
servitude  right  of  footway  through  certain  gardens  in  a 
village  held  to  be  constituted  by  prescriptive  use  and  posses- 
sion; and  an  alleged  servitude  for  the  passage  of  wheel- 
barrows along  the  same  road  held  not  to  be  establisiied 
by  such  use.     Morrison  v  Bain,  2,   391. 

Passage  —  Res  merse  facultatis  —  Prescription.  —  Held  that  a 
declaration  in  titles  that  a  lane  (which  had  never  been 
formed)  should  be  opened  and  formed  at  an  indeterminate 
future  time  was  a  res  rtieroe  facultatis,  and  that  the  right 
to  enforce  it  was  not  lost  by  the  negative  prescription. 
Mitchell  V  Brown,  5,   9. 

Passage — Change  of  dominant  tenement — Increase  of  burden. — 
Circumstances  where  the  proprietor  of  a  building  used  as 
a  barn  from  1793  till  twenty  years  ago,  and  since  then  as 
a  stable,  was  lield  to  have  acquired  a  prescriptive  right 
of  access  thereto  for  carts,  and  not  to  have  increased  the 
burden  on  the  servient  tenement.     Brown  v  Bell,  5,  34. 

Passage — Res  merss  facultatis — Access  not  in  titles  of  servient 
tenement — Negative  prescription. — -The  proprietor  of  a  pro- 
perty in  1771  divided  it  into  halves,  and  in  the  disposition 
of  the  east  half  reserved  a  right  of  access  over  it  to  the 
west  half  by  a  road  through  the  back  yard,  and  he  granted 
a  corresponding  right  in  the  disposition  of  the  west  half. 
The  road  was  not  made,  and  the  right  of  access  was  not 
exercised  till  1892.  The  owner  of  the  west  half  then  made 
a  claim  to  his  right  of  access,  which  was  met  with  the  plea 
by  the  owner  of  the  east  half  that  the  right  had  been  lost 
non  utendo  or  by  the  negative  prescription,  and  because 
the  reservation  did  not  for  more  than  the  prescriptive 
period  appear  in  the  defender's  titles,  having  been  allowed 
to  drop  out  of  them.  Held  that  such  a  right  could  not  be 
lost  by  the  n^ative  prescription,  as  it  was  a  res  merce 
facultatis.     Crumley  v  Lawson,  8,   307. 

Pasturage — Transfer  of  servitude  unthout  transfer  of  dominant 
tenement — Title  to  sue  interdict. — A  dominant  owner  A 
having  pastured  on  a  servient  tenement  animals  not 
previously  foddered  on  his  farms,  and  having  purchased 
liberty  from  two  other  dominant  owners  B  and  C  to  pasture 
animals  to  the  number  allocated  to  their  properties,  held  (1) 
that  a  predial  servitude  goes  with  the  land  and  not  with  the 
person  ;  (2)  that  a  dominant  owner  cannot  communicate  a 
servitude  to  others  not  possessing  and  occupying  the 
dominant  tenement;  (3)  that  another  dominant  owner  D 
had  an  interest  and  title  to  enforce  the  fulfilment  of  legal 
obligations  on  owners  exercising  rights  of  pasturage;  and 
(4)  interdict  granted  accordingly  at  the  instance  of  D  against 
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A  pasturing  animals,  except  those  foddered  on  his  own 
dominant  tenement,  and  not  exceeding  the  number  allowed 
to  him  under  a  previous  action  of  souming  and  rouming. 
Teaman  v  Mathewson,  12,  354. 

Severance  of  property — Implied  reservation. — On  a  sale  by  a 
proprietor  of  land  of  a  part  of  his  tenement,  there  is  no 
implied  reservation  of  a  servitude,  as  of  aquceductus,  for 
the  benefit,  of  the  other  part  of  the  tenement  not  disponed, 
unless  without  the  servitude  that  part  would  be  inaccessible 
or  absolutely  useless.     Anderson  v  Handleys,  G2,  532. 

Severance  of  tenements — Implied  grant  of  water  necessary  to 
comfortable  enjoyment. — The  properties  now  held  by  the 
pursuer  and  defender  formerly  both  belonged  to  one  pro- 
prietor. The  defender's  title  produced  showed  that  on  the 
lands  disponed  to  his  authors  in  1874  fthe  date  of  the 
severance)  there  was  a  dam  on  the  river  Cart  which  flowed 
through  his  property,  and  that  the  pursuer's  author,  the 
common  proprietor,  reserved  a  right  in  all  time  thereafter 
to  take  water  for  domestic  purposes  from  the  river  Cart 
within  the  boundary  of  the  lands  disponed.  Held  that  the 
defender's  own  title  thus  showed  that  in  1874  the  right  of 
aqucehaustus  claimed  was  not  necessary  for  the  enjoyment  of 
the  severed  and  disponed  lands.  Question,  whether  a  right 
of  watering  is  so  apparent  as  to  pass  by  implied  grant  as  a 
necessity  for  the  comfortable  enjoyment  of  a  severed  tene- 
ment.    Wallace  v  J  ebb,  20,  98. 

Signboard — Accessory  to  servitude. — Held  that,  where  the  owner 
of  an  inn  situated  at  the  head"  of  a  close  (through  which 
he  had  admittedly  a  servitude  of  passage)  was  proved  to 
have  had  for  upwards  of  forty  years,  as  an  incident  or 
accessory  of  this  servitude  essential  to  the  profitable  occupjir 
tion  of  the  inn,  a  signboard  and  lamp  aifixed  to  the 
wall  of  the  servient  tenement  over  the  entrance  to  the  close, 
the  owner  of  the  servient  tenement  was  not  entitled  to 
remove  them.     Cunningham  v  Stewart,  4,  255. 

Signboard — ^Res  merae  facultatis. — Circumstances  in  which  it  was 
held  that  puisuers  had  not  a  right,  through  the  operation 
of  the  positive  prescription,  to  insist  on  a  signboard  adver- 
tising their  inn  being  maintained  on  a  wall  belonging 
to  an  adjoining  proprietor.  Fitzmaurice's  Trustees  v 
Sobertson,  8,   31. 

Set-Off.     See  Bankbuptct,   Compensation,   Debts  Recoveet  Act  I., 
Insukancb  IV.,  Lease  III.,  IV.,  VII.,  Retention. 

Sett  and  Sale.    See  Ship  I. 

Settlement.      See  Poob  I.,  Sucobssign. 

Sewer.     See  Assessment  I.,  Police  VI.,  Public  Hbal'jh,  Reparation 
II.,  Wobkmbn's  Compensation  Act. 

Sewing'-Maehine.      See  Hiring  II.,  Lease  V.  (a). 

Sexennial  Ppeseription.     See  Bill  of  Exchange  IV. 
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Sheep  WoFFying.     See  Reparation  II.  (6). 

Sheriff.  See  also  Aliment  IV.,  Administration  of  Justice,  Arbitra- 
tion, Bdbgh,  Church,  Coptriqht,  Debts  Recovery  Act  I., 
Election,  Executor,  Expenses,  Husband  and  Wife,  Jurisdic- 
tion, Lunatic,  Multiplhpoinding,  Parent  and  Child,  Poinding 
op  the  Ground,  Process,  Public  Health  II.,  Sbrviob,  Slander, 
Small  Debt  Acts. 

I.  Declarator,  Reduction,  Suspension,  ■   page  480 

II.  Other  Forms  of  Procedure,               ■  ■       ,,      493 

III.  Heritable  Right,  „      494 

IV.  Status,  .,      495 

I.  Declaratop,  Reduction,  Suspension. 

Declarator  or  reduction/ — Election  of  school  hoard — Review  of 
returning  officer's  decision. — Held  that,  wlien  a  returning 
officer  has  exercised  his  judgement  on  the  validity  of  a 
nomination  paper  in  a  school  board  election,  his  decision 
is  final.  Duncan  v  Adam  and  Chree,  1,  188;  Machay  v 
Farr  School   Board,    1,    252. 

Declarator  of  right  of  way—Yalue  of  cause. — Keld  that  the 
value  of  a  right  of  way  fell  to  be  estimated,  in  terms  of  the 
Sheriff  Courts  Act,  1877,  40  &  41  Vict.  cap.  60,  sec.  10,  at 
the  price  which  the  area  in  dispute  would  probably  fetch 
if  offered  for  sale.     M'Kenna  v  Stevens,  2,  249. 

Declarator — Membership  of  society — Interdict  against  expulsion. 
— Held  (1)  that  an  action  for  declarator  that  a  certain 
person  was  a  member  of  a  certain  society  was  incompetent 
in  the  Sheriff  Court ;  and  (2)  that  interdict  against  a 
threatened  expulsion  of  a  member  of  a  society  by  the  said 
society  was  competent  in  the  Sheriff  Court.  Abbott  v 
United  Spindlemakers'  Friendly  Society,  13,  228. 

Declarator — Interim  aliment  to  wife. — Held  that  a  conclusion 
for  interim  aliment  in  a  petition  for  declarator  was  incom- 
petent in  the  Sheriff  Court.      Smith  v  Smith,  17,  312. 

Interdict  equivalent  to  review  of  final  decree. — A  decree  of 
poinding  the  ground  was  granted  against  a  tenant  and 
became  final,  after  he  had  appeared  and  defended.  There- 
after, when  the  decree  was  being  put  in  force,  he  raised 
an  interdict  on  the  ground  that  the  rent  had  been  paid 
under  a  preferable  decree.  Interdict  refused  as  an  attempt 
to  obtain  review  by  a  Sheriff  of  a  decree  by  himself.  Craw- 
ford &  Go.  V  Scottish  Savings  Investment  Society,   1,  164. 

Interdict  by  way  of  suspension — Bill  of  exchange  for  over  £25. 
— Opinion  that  it  is  competent  to  a  Sheriff  to  interdict  the 
holder  of  a  bill  of  exchange  for  more  than  £25  from  pre- 
senting it  fc<r  protest  and  from  pursuing  diligence  on  it, 
and  interim  interdict  granted.  Firie  v  Union  Bank  of 
Scotland,  Ltd.,  3,  418. 

Interdict  of  diligence. — Held  that  circumstances  may  exist  where 
interdict  can  competently  be  granted  in  the  Sheriff  Court 
against  diligence  proceeding  on  a  decree  obtained  in  the 
Sheriff  Court.       Gomm  v  M'Eellar,   11,  97. 
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Sheriff:  Declarator,  Reduction,  SusTpension— continued. 

Reduction — Small  Debt  procedure — Bankruptcy — Preference. — 
A  preference  in  bankruptcy  cannot  be  set  aside  in  the  Small 
Debt  Court,  but  the  action  in  which  a  question  of  that 
kind  is  raised  may  be  remitted  to  the  ordinary  roll.  Silicate 
Paint  Co.  V  Fergusson  &  Co.,  G2,  414. 

Reduction  or  declarator. — In  an  action  raised  to  have  it  declared 
(1)  that  certain  resolutions  of  a  parochial  board  were  null 
and  void;  (2)  that  certain  of  the  inspector's  acts  were 
wrongful,  unwarrantable,  and  illegal;  and  (3)  that  the  vote 
tendered  by  a  mandatary  for  a  limited  company  was  null 
and  void,  held  that  such  an  action,  being  either  a  reduction 
or  a  declarator  in  substance,  was  incompetent  in  the 
Sherifi  Court  at  common  law,  and  that  it  was  not  of  a  kind 
competent  under  the  Sheriff  Courts  Act  of  1877,  nor  under 
the  88th  section  of  the  Poor  Law  Act  of  1845.  Reid  and 
Others  v  Peterculter  Parochial  Board,  1,  61. 

Reduction — Reductive  effect  of  preference  in  multiplepoinding . 
— A  multiplepoinding,  being  a  competition,  involves  all 
actions  necessary  for  extricating  the  competition,  including 
reduction ;  and  a  sist  to  allow  separate  reduction  of  a 
claimant's  title  is  unnecessary.  National  Security  Savings 
Bank  of  Glasgow  v  Buchanan  and  Others,  1,  238. 

Reduction  of  Small  Debt  decree. — Opinion  (by  Sheriff-Substitute) 
that  a  Sherifi  cannot,  by  common  law  or  the  Sheriff  Courts 
Act,  1877,  review  his  own  decree  granted  in  the  Small  Debt 
Court ;  opinion  contra  by  Sheriff-Principal.  John  Ross's 
Gessio,    1,   311. 

Reduction  of  will — Competency.- — Held  in  a  petition  to  the 
Sheriff  as  commissary,  in  which  objection  was  taken  to  a 
will  on  the  ground  that  it  had  not  been  properly  attested, 
that  the  question  of  validity  of  the  will  could  be  com- 
petently tried  by  the  Sheriff,  as  it  would  arise  by  way  of 
exception.       Petition — Gardiner,    3,    100. 

Reduction — Constitution  of  burgh  challenged  by  way  of  defence. 
— Held  that  it  was  an  incompetent  defence  for  one  sued  for 
private  improvement  assessment  in  burgh  to  challenge  the 
validity  of  the  proceedings  in  constituting  the  burgh,  and 
that  such  a  challenge  must  be  made  in  a  substantive  action 
of  reduction.  Govan  Police  Commissioners  v  M'Leod,  4, 
11. 

Reduction  —  Joint-stock  company  liquidation  —  Calls  —  Non- 
membership — Fraud. — In  an  action  at  the  instance  of  a 
joint-stock  company  against  a  person  who  was  admittedly 
a  member  of  the  company  for  payment  of  a  balance  remain- 
ing due  of  his  shares,  held  that  it  was  not  a  relevant  defence 
pleadable  by  way  of  exception  under  sec.  11  of  the  Sheriff 
Courts  Act,  1877,  that  he  had  been  induced  to  enter  •  the 
company  by  the  fraud  of  the  pursuers — it  being  necessary 
for  success  that  he  should  show  himself  no  shareholder  by 
petition,  competent  in  the  Court  of  Session  only,  under 
sec.  35  of  the  Companies  Act,  ]862.  Santa  Maria  Silver 
Mines  Co.,  Ltd.  v  Muir,  4,  258. 
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Sheriff:  Declarator,  Reduction,  Snsipenslon— continued. 

RedMcUon — Confirmation. — Held  that  the  Sheriff  qua  com- 
missary can  recall  a  confirmation  which  he  has  granted, 
and  that  an  action  of  reduction  in  the  Court  of  Session  is 
unnecessary.    Martin's  Executors,  6,  361. 

Reduction — Review  of  heritors'  resolution. — Held  that,  when 
heritors  imposed  an  assessment  for  manse  repairs  which 
wa.s  beyond  their  powers,  heritors  objecting  to  the  assess- 
ment could  defend  themselves  in  an  action  for  payment 
without  having  to  get  the  resolution  to  assess  reduced  or 
suspended.      Macfarlane  v  Watson,  7,  19. 

Reduction — Small  Debt  Court. — Held  that  the  power  of  challeng- 
ing a  deed  ope  exceptioms  conferred  by  the  Sheriff  Courts 
Act  of  1877,  sec.  11,  can  be  resorted  to  in  the  Small  Debt 
Court.      Gray  <fc  Sons  v  Steel,  7,  137. 

Reduction — Confirmation. — Held  that  the  11th  section  of  the 
Sheriff  Courts  Act,  1877,  does  not  give  the  Sheriff  power 
to  adjudicate  upon  issues  involving  reduction  of  a  decree  of 
confirmation.      Watson  v   Watson,   7,   342. 

Reduction — -Fraud  or  force  and  fear. — Question  whether  issues 
of  fraud  or  force  and  fear  can  competently  be  tried  in  the 
Sheriff  Court  by  way  of  exception  under  sec.  11  of  the 
Sheriff  Courts  Act,  1877.      Watson  v  Watson,  7,  342. 

Reduction — Setting  aside  decree  by  way  of  exception.- — Held 
that  a  Small  Debt  decree  and  a  decree  of  cessio  following 
on  it  could  be  set  aside  by  way  of  exception  under  sec.  11 
of  the  Sheriff  Courts  Act  of  1877,  the  word  "  writing "  in 
the  Act  being  wide  enough  to  include  decrees.  Dunbar  v 
Dempster,  8,  332. 

Reduction — Conviction  by  police  magistrate. — The  pursuer  was 
convicted  in  a  police  court  of  theft,  and  ordained  to  find 
caution  for  £10  for  his  good  behaviour.  He  was  liberated 
on  depositing  £10  in  court,  along  with  the  usual  bond  of 
caution.  Contending  that  the  magistrate's  sentence  was 
ultra  vires  and  inept,  he  raised  an  action  against  the  clerk 
of  court  and  tbe  procurator-fiscal,  concluding  (1)  for  repay- 
ment of  the  £10,  and  (2)  for  £12  12s.  in  name  of  damages. 
This  action  was  raised  in  the  Sheriff  Court,  the  Sheriff' 
Courts  Act,  1877,  sec.  11,  being  founded  on  as  making  it 
competent  to  reduce  the  conviction  by  way  of  exception. 
Held  that  that  provision  did  not  apply  to  a  judgement  of 
a  Court  of  criminal  jurisdiction,  that  the  Sheriff  had  no 
jurisdiction  to  review  the  magistrate's  decision,  and  that 
the  petition  was  irrelevant.     Kirl-wood  v  Neilson,  9,  241. 

Reduction — Formal  discharge — Circumstances  in  which  the  com- 
petency of  reducing  ope  exceptionis  a  formal  discharge  was 
sustained,  but  the  reduction  was  not  granted  as  not  justified 
by  sufficient  grounds.       Porter  v  Porter's  Trustees,  11,  88. 

Reduction — Decree  arbitral. — Held  that  a  decreet  arbitral  could 
be  set  aside  by  way  of  exception  in  an  action  in  the  Sheriff 
Court  under  sec.  11  of  the  Sheriff  Courts  Act,  1877. 
M'Lauchlan,  Brown,  &  Co.  v  Morrison,  18,  206. 
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Sheriff:  Declarator,  Reduction,  Suspension— con^imMed. 

Seduction — English  probate  certified  in  Scotland.— Held  that 
the  probate  of  an  English  will,  founded  on  in  a  Sherifi  Court 
action,  can  be  set  aside  ope  exceptionis  under  sec.  11  of  the 
Sherifi  Courts  Act  of  1877.  Boberts  v  Fettes,  1%,  290. 
Eight  of  way — Incompetent  action — Sisting — Transmission  to 
Court  of  Session. — Held  that  an  action  which  from  want  of 
jurisdiction  is  incompetent  in  the  Sheriff  Court  must  be 
dismissed,  and  can  neither  be  sisted  to  enable  an  action 
to  be  raised  in  the  Court  of  Session  nor  transmitted  to 
that  Court  under  the  Sherifi  Courts  Act  of  1877.  Duncan 
V  Lord  Donnington,  8,   130. 

II.  Other  Forms  of  Procedure. 

Action  for  sum  conta/i>ned  in  lost  Debts  Recovery  decree. — Held 
that  it  was  competent  to  raise  an  action  in  the  Ordinary- 
Court  for  a  sum  contained  in  a  Debts  Recovery  decree, 
which  the  pursuer  alleged  had  been  lost  by  a  sherifi-officer 
employed  by  him  to  do  diligence  on  the  decree.  Clarh  v 
Maclatichlans,   G2,   235. 

Admiralty  jurisdiction. — Held  that  the  jurisdiction  of  the 
Sheriff  Court  includes  that  formerly  exercised  by  the  Scottish 
High  Court  of  Admiralty.       Macleod  v  Dobson,  16,  33,  104. 

Curator  chosen  by  minor — Removal. — Held  that  it  is  in  the  power 
of  the  Sheriff  Court  to  remove  a  curator  chosen  by  a  minor 
under  the  Act  1555,  cap.  35.  Houston  v  Mackie,  &c.,  13, 
241. 

Judicial  factor — Curator  bonis  to  minor.- — Held  competent  to 
appoint  a  curator  bonis  to  a  minor  (who  is  not  a  lunatic)  in 
the  Sheriff  Court  under  the  Judicial  Factors  Act,  1880. 
Petition — Harper,   6,    341. 

Maritime  cause — Charter  party — Commission. — Held  that  the 
fact  that  the  subject  of  an  action  for  repayment  was  commis- 
sion stipulated  in  a  charter  party  on  the  chartering  and 
freighting  of  a  ship  did  not  make  the  cause  a  maritime  one, 
and  thus  bring  it  under  the  jurisdiction  of  the  Sheriff. 
Hogarth  v  Bewar  dc  Webb,   13,  314. 

Police — Sanitary  order — Appeal. — Held  that  the  right  of 
appeal  given  by  the  Burgh  Police  Act,  1892,  sees.  251  and 
339,  is  not  for  the  purpose  of  substituting  the  judgement  of 
the  Sheriff  for  that  of  the  commissioners,  but  only  for  the 
purpose  of  preventing  abuse  of  power  or  excess  of  jurisdic- 
tion on  their  part.  Small  d:  Co.  y  Dundee  Police  Com- 
missioners, 12  R.  123,  and  Mitchell  v  Dean  of  Guild  of 
Edinburgh,  ib.  844,  follcnved.  Campbeltown  Building 
Co.  V  Ca/mpbeltown  Police  Commissioners,  10,  16. 

Railway  construction  claims. — Held  that  a  claim  for  damages 
against  a  railway  company  for  injury  through  the  con- 
struction of  their  line  is  incompetent  in  the  Ordinary  Court 
or  Small  Debt  Court,  and  must  be  tried  as  directed  by  the 
railway  statutes.  M'Gill  v  North  British  Railway  Co., 
7,  35, 
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Sheriflf:  Other  Forms  of  Procedure— contimied. 

Review  of  local  authority's  decision  as  to  compensation. — ^An 
owner  of  cattle  affected  with  pleuro-pneumonia,  which  were 
slaughtered  by  order  of  a  local  authority,  brought  an  action 
for  compensation  under  the  Contagious  Diseases  (Animals) 
Act,  1878,  against  the  local  authority,  which,  in  the  exercise 
of  its  discretion,  had  refused  compensation.  Held  that  the 
jurisdiction  of  the  Court  was  excluded  by  the  terms  of 
sec.  30  (7)  of  the  Act.  Porter  v  Forfarshire  Local 
Authority,  5,  430. 

Salvage  claim — Apportimvment  of  sum  received.— Held  that  a 
petition  by  a  seaman  under  sec.  498  of  the  Merchant 
Shipping  Act,  1856,  for  apportionment  of  £1000  alleged 
by  him  to  have  been  paid  to  his  employers  as  salvage  was 
incompetent,  as  it  had  not  been  ascertained  in  terms  of 
that  section  that  the  £1000  was  paid  for  salvage  services, 
and  that,  as  the  salvage  claimed  exceeded  £200,  the  Court 
had  no  jurisdiction.  Shaw  v  "Falls  of  Inversnaid"  Co., 
Ud.,  8,  18. 

Ill,  Heritable  Right. 

Action  for  price  of  house. — An  action  for  the  price  of  a  house 
sold  by  the  pursuer  to  the  defender  is  incompetent  in  the 
Sheriff  Court  unless  the  sum  be  under  £1000.  Brerrmer 
V  Pollock,  GI,  256. 

Ad  factum  prsestandum — Order  on  trustees  of  heritage  to  assume 
co-trustee.- — Held  that  an  action  to  compel  trustees  under  a 
settlement  to  sign,  as  directed  by  the  settlement,  a  deed 
of  assumption  containing  a  conveyance  of  heritage  is 
competent  in  the  Sheriff  Court.  Hay  v  Smith  and 
Others,  1,  79. 

Casualty  of  composition. — Held  (rev.  Sheriff-Substitute)  that  an 
action  for  payment  of  a  casualty  on  the  death  of  a  singular 
successor  is  competent  in  the  Sheriff  Court  within  the  limit  of 
value  provided  in  the  Sheriff  Courts  Act  of  1877.  Clark  v 
Law,  3,  360. 

Lair. — Plea  that  an  action  about  the  title  to  a  lair  in  a  cemetery 
was  incompetent  in  the  Sheriff  Court  repelled,  in  respect 
that  a  lair  is  personal,  not  heritable.  Service  v  Blues, 
7,  303. 

Private  road — Interdict — Possessory  question. — In  a  process  of 
interdict  against  the  use  of  a  road  which  the  pursuer 
alleged  to  be  a  private  road,  but  which  the  defender  alleged 
to  be  public  (the  value  of  the  road  not  being  averred  to  be 
under  the  limit  fixed  by  the  Sheriff  Courts  Act,  1877,  sec. 
8  (1) ),  held  that  proof  could  be  granted  only  so  far  as 
necessary  to  a  possessory  judgement.  Marquis  of  Bread- 
albane  v  M'Nab,  20,  51. 

Removing  involving  question  of  heritable  title. — Circumstances 
in  which  an  action  of  removing  was  held  competent  in  the 
Sheriff  Court,  although  it  raised  the  question  of  the  right  of 
an  heir  uninfeft,  possessing  on  a  decree  under  the  Presump- 
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Sheriff:  Heritable  B.ight~conHnued. 

tion  of  Life  Limitation  Act,  to  grant  a  lease.       Dickson  v 
Rutherford,  13,  349. 

Small  Debt  Court. — Held  that  the  jurisdiction  conferred  on 
Sheriffs  in  certain  questions  of  heritable  right  by  sec.  8  of 
the  Sheriff  Courts  Act,  1877,  may  be  exercised  in  a  summary 
way  under  the  Sheriff  Small  Debt  Act,  1837,  provided  the 
sum  at  issue  be  within  the  limits  of  the  Act  of  1837.    Massie 

V  Aberdeen  Town  Council,  14,  154. 

Small  Debt  Court. — Opinion  ex  parte  that  sec.  8  of  the  Sheriff 
Courts  Act,  1877,  by  which  the  jurisdiction  of  the  Sheriff 
Court  was  extended  to  certain  questions  of  heritable  right 
or  title  does  not  apply  to  the  Small  Debt  Court.  Ca/rlin, 
19,  258. 

IV.  Status. 

Custody  of  bastard. — The  Sheriff  has  no  jurisdiction  to  regulate 
the  permanent  custody  of  a  bastard  child.  Sharp  y  Jacks, 
Gl,  260. 

Custody  of  bastard — Custody  of  Children  Act,  1891. — Held 
that  it  was  not  the  duty  of  the  Sheriff  Court  to  determine  a 
question  as  to  the  permanent  custody  of  a  bastard  child 
arising  under  the  Custody  of  Children  Act,  1891.     Campbell 

V  Barony  Parish  Council,   13,   242. 

Custody  of  legitimated  child. — Procedure  in  an  action  by  the 
father  of  a  child  legitimated  by  subsequent  marriage  for  its 
custody,  where  his  fitness  to  have  custody  of  it  was 
challenged,  and  the  Sheriff  held  he  had  no  power  to  find 
that  he  was  unfit.      Bunch  v  Beaton,  G2,  231. 

Custody  of  minor  child. — Held  that  an  action  by  a  father  for 
custody  of  his  daughter  aged  over  twelve  years  was  com- 
petent in  the  Sheriff  Court.      Savage  v  Jardine,  9,  139. 

Custody — Guardianship  of  Infants  Act,  1886 — Custody  of 
Children  Act,  1891.- — An  action  by  a  husband  against  his 
wife  for  the  permanent  custody  of  his  three  lawful  pupil 
children  dismissed  as  incompetent  in  the  Sheriff  Court. 
Robertson  v  Robertson,  19,  79. 

Judicial  factor's  custody  of  child — Emergency. — Held  that  the 
Sheriff  Court  could  not  competently  entertain  an  application 
by  a  factor  loco  tutoris  for  delivery  to  him  of  his  pupil 
ward's  person  where  there  was  no  emergency.  Hunter  v 
M'Gregor,  13,  215. 

Objection  to  intended  marriage. — ^When  an  objection  to  an 
intended  marriage  has  been  lodged  with  the  registrar  of 
births,  &c.,  in  terms  of  the  Marriage  Notice  Act,  1878,  on 
the  ground  that  the  parties  are  disqualified  from  marrying 
each  other,  the  Sheriff  is  not  competent  to  judge,  in  terms  of 
sec.  10  (b),  whether  parties  are  disqualified  by  legal  impedi- 
ment, even  when  the  objection  has  been  withdrawn.  Dyce 
and  Another  v  Milne  and  Another,  G2,  238. 

Permanent  custody  of  child. — Application  by  a  father  for  the 
permanent  custody  of  his  child  dismissed  as  incompetent  in 
the  Sheriff  Court.      Hogg  v  Scarth,  <&c.,  13,  29, 
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Sheriff :   StatMS—eontinued. 

Possessory  action- — Child — Interim  custody.- — Held  that  it  is 
competent  in  the  Sheriff  Court  to  issue  an  order  regulating 
the  interim  custody  of  a  child — the  Court,  in  making  such 
an  order,  having  regard  chiefly  to  the  interest  and  benefit 
of  the  child.      Stewart  v  Brodie,  3,  405. 

Sheriff-Clerk. 

Duty  with  regard  to  non-resident  litigants. — Observed  that  it  is 
no  part  of  the  duty  of  a  sheriff-clerk  to  keep  non-resident 
parties  or  agents  advised  by  letter  of  each  step  taken  in  a 
cause.      Miller  v  Chapelside  Chemical  Co.,  3,  83. 

Warrant  of  service — Small  debt  summons. — ^A  sherifl-clerk-depute 
of  Inverness-shire  signed  the  warrant  to  cite  appended  to  a 
small  debt  summons  against  a  resident  in  Nairnshire,  united 
in  a  sheriffdom  with  Inverness-shire.  Held  that  the  union 
of  the  sheriffdom  did  not  extend  the  jurisdiction  of  the 
sheriff-clerks  and  that  there  was  no  process.  Mactavish  & 
Co.  V  Cameron,   15,  292. 

Sheriff-OfiBcer.     See  Expenses  II.,  Law  Agency,  Lease  VIII. 

Ship.  See  also  Agency  II.,  Arrestment  III.,  Carriage,  Contract  L, 
Harbour,  Insurance,  Jurisdiction,  Master  and  Servant  III., 
Sheriff  II.,  Small  Debt  Acts,  Kbparation. 
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I.  Sale,  Mortgage,  Title. 

Common  property — Power  of  co-owners  to  insist  on  sale. — By 
the  law  of  Scotland  the  owner  of  one-half  of  a  ship  has  power 
to  insist  on  its  being  brought  to  sale,  apart  from  the  right 
of  any  owner  to  sue  an  action  of  sett  and  sale,  unless  other 
co-owners  can  instruct  some  equity  to  the  contrary.    Button 

V  Hay  and  Others,  G2,  537. 

Mortgage — Sea  fishing  boat. — Opinion  as  to  articles  included 
under  a  mortgage  of  a  fishing  boat,  granted  under  the 
provisions  of  the  Sea  Fishing  Boats  Act,  1886,  and  the 
Crofters'  Holdings  Act,  1886.     Graham  v  Macleod,  7,  169. 

Register — Liability  of  unregistered  mortgagee  for  furnishings. 
— Held  that  a  person  who  holds  over  a  vessel  a  bill  of  sale, 
ex  facie  absolute,  but  qualified  by  a  written  agreement, 
neither  of  them  registered,  is  in  the  position  of  a  mortgagee, 
and  is  not  liable  for  stores  supplied  before  he  registers 
the  bill  of  sale  and  enters  on  possession.      Elliot  dp  Sons 

V  Burrows,   1,  77, 
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Ship:  Sale,  Mortgage,  Title— continued. 

Sale  of  fishing  hoat — Form  of  tramsfer. — A  contract  of  sale  of  a 
registered  sea  fishing  boat  having  been  established  in  a  form 
competent  as  regards  moveables  generally,  although  not  by 
bill  of  sale  in  the  form  scheduled  to  the  Sea  Fishing  Boats 
Act,  1886,  held  that  the  purchaser  was  entitled  to  decree  for 
delivery  against  the  registered  owner  as  seller,  having  an 
equitable  right  under  sec.  3.  Observed  that  he  might 
compel  the  owner  to  grant  him  a  bill  of  sale.  Robertson  v 
Thomson,  9,  323. 

Sett  and  sale — Competency — Discretion  of  Court. — Held  that 
an  action  of  sett  and  sale  by  the  owner  of  two  64th-share8 
of  a  vessel  is  relevantly  laid  on  an  averment  that  he  has 
offered  to  buy  the  shares  of  his  co-owners  at  a  certain  price 
per  share,  or  to  sell  his  shares  to  them  at  the  same  price, 
without  the  additional  averment  that  there  has  been  a 
dispute  as  to  the  management  of  the  vessel ;  and  that  where 
the  conditions  required  by  law  exist,  the  Court  must  grant 
the  remedy  of  sale,  without  having,  as  in  England,  a  dis- 
cretionary power  of  refusing  it.  Cowie  v  Pyper,  dsc,  17, 
306. 

Sett  OThd  sale — Due  acceptance  of  pursuer's  offer  to  buy  or  sell. — 
Where,  in  an  action  of  sett  and  sale  of  a  ship,  the  pursuer's 
offer,  in  his  petition,  to  buy  his  co-owners'  shares  was  not 
accepted  by  them  until  five  months  had  been  spent  in  litiga- 
tion, and  the  defenders'  pleas  in  defence  had  been  repelled, 
and  the  ship  had  deteriorated,  held  that  the  defenders' 
acceptance  was  no  longer  timeous  or  reasonable,  and 
order  granted  for  the  sale  of  the  vessel.  Co^oie  v  Pyper, 
&c.,   17,   306. 

II.  Affreightment— (a)  Demurrage,  Detention. 

Bill  of  lading — Indorsee — Detention — Bate  of  discharge  of 
nitrate  at  Glasgow. — The  indorsee  of  a  bill  of  lading 
obtained  delivery  of  a  cargo  of  nitrate  of  soda  though  the 
bill  of  lading  was  retained  by  the  merchant,  the  contract  of 
sale  with  whom  provided  that  the  property  in  the  goods 
was  to  pass  only  after  they  had  been  weighed  on  the  quay. 
In  an  action  by  the  shipowners  for  damages  for  detention— 
the  bill  of  lading  being  silent  as  to  demurrage  and  discharge 
— held  that  the  indorsee  was  liable  to  the  ship  as  in  the 
ordinary  case.  Seld  also  that  the  fact  that  vessels 
commonly  got  poor  despatch  in  the  discharge  of  nitrate  cargo 
was  not  sufficient  to  establish  a  custom  limiting  the  output 
of  such  cargo,  and  that  the  usual  despatch,  having  regard  to 
the  nature  of  the  cargo,  not  having  been  given,  the  indorsee 
was  liable  for  demurrage  or  damages  for  detention.  Killey 
V  Gross  &  Sons,  6,  93. 

Bill  of  lading — Duty  of  ship  in  giving  delivery  of  general  cargo 
to  consignees — Preventable  loss. — Held  that  when  the  holders 
of  a  bill  of  lading  for  part  of  a  cargo  of  timber  had  in  their 
possession  information  which  would  have  facilitated  delivery 
and  obviated  any  extra  expense  incurred  by  them  in  receiv- 
ing the  cargo  at  the  port  of  discharge,  they  were  not  entitled 
33 


498  DIGEST  OF  CASES. 

Ship :  Affreightment— Demurrage,  Detention— conifoMed. 

^not   having   availed   themselves   of   such  information — ^to 

retain  as  much  of  the  freight  as  would  reimburse  them  for 
the  extra  expense,  though  it  was  proved  that  the  cargo  was 
put  out  indiscriminately  on  the  quay  or  into  the  water  by 
the  master  or  officers  of  the  ship,  who  gave  no  assistance  to 
the  consignees  to  enable  them  to  distinguish  between  the 
portions  of  the  cargo  consigned  to  each.  Observed  that  it 
is  the  duty  of  the  master  and  officers  of  a  ship  in  dealing 
with  general  cargoes  to  indicate  approximately  where  the  lot 
belonging  to  each  consignee  is  stowed,  and  discharge  it  in 
such  a  way  that  each  may  receive  and  recognise  with  reason- 
able convenience  what  is  his,  and  that  the  ship  would  be 
liable  in  damages  for  neglect  of  that  duty  unless  the  con- 
signees could  and  failed  to  counteract  the  consequences  of 
such  neglect.  Fredriksen  v  Singleton,,  Dunn,  ds  Co.,  17, 
119. 

Charter  'party — Demurrage — Custom  of  port. — Held  that  the 
words  in  a  charter  party  "  to  be  loaded  in  regular  turn  as 
customary  at  Ayr,  steamers  excepted,"  were  ambiguous,  and 
did  not  bind  a  shipmaster  who  was  a  stranger  to  the  port 
of  Ayr  to  wait  the  turn  of  a  colliery  not  named  in  the 
charter  party;  and  demurrage  allowed.  Meinertz  v 
Hamilton  and  Others,  2,  176. 

Charter  party — Demurrage — Strike  clause. — Circumstances  in 
which  held  that  the  delay  in  loading  a  vessel  with  coal  was 
file  result  of  strikes  which,  under  an  exception  clause  in 
the  charter  party,  freed  the  merchants  from  liability  for 
demurrage.      Eowe  <Ss  Sons  v  Stevenson  &  Co.,  4,  163. 

Charter  party — Demurrage — Running  days. — Terms  of  charter 
party  under  which  demurrage  held  to  be  due.  Machan  v 
Ireland  cb  Son,  4,  361. 

Charter  party — Dermirrage — "  Regular  colliery  turn." — Where 
merchants  chartered  a  vessel  to  carry  coal  to  be  loaded  "  in 
regular  colliery  turn,"  held  that  this  expression  meant  that 
the  vessel  was  to  be  booted  in  its  turn  with  other  ships  for 
a  cargo  from  a  certain  colliery,  and  that,  as  several  kinds 
of  coal  were  put  out  there,  it  was  for  the  charterers  to 
select  the  kind  that  the  vessel  was  to  carry,  and  they  were 
not  bound  to  load  the  readiest  kind  or  various  kinds  in  order 
to  despatch  the  vessel.  Through  the  selected  kind  of  coal 
being  scarce,  and  other  ships  having  priority,  delay  occurred 
in  loading,  but  demurrage  held  not  due.  Ashhurner  v 
Stevenson  &  Co.,  5,  285. 

Charter  party  —  Demurrage.  —  Circumstances  in  which  neither 
demurrage  nor  damages  for  detention  were  held  to  be  due. 
Watson  Bros,  v  Macfarlane,  Strang,  <fc  Co.,  6,  308. 

Charter  party — Denmrrage — Part  of  a  day — Strike  of  stevedores 
mutually  employed. — Held  in  a  question  of  demurrage 
that,  in  the  absence  of  contrary  stipulation,  part  of  a  day 
must,  in  construing  a  charter  party,  be  held  to  count  ag  a 


DIGEST    OF   CASES.  499 

Ship :  Affpeightment— Demurrage,  Detention— comtmaed. 

day.  Opinion  {per  Sheriff-Substitute),  that  where  steve- 
dores were  jointly  employed  by  the  shipowners  and  char- 
terers, and  a  strike  among  the  stevedores'  men  prevented 
a^  well  the  shipowners  from  giving,  as  the  charterers  from 
taking,  delivery  of  the  cargo,  no  demurrage  would  run,  as 
the  shipowners'  obliga,tion  to  give  delivery  must  be  ful- 
filled contemporaneously  with,  if  not  precedent  to,  that  of 
the  charterers  to  take  delivery.  Allan  v  Johnston,  19  E. 
364,  and  Budgett  v  Binnington  (1891),  Q.B.  35,  examined. 
Gentles  v  Crookston  Bros.,  8,  291. 

Charter  party- — Demurrage — Time  lost  in  getting  berth. — In  an 
action  on  a  charter  party  for  demurrage  or  damages  for 
detention,  where  the  vessel  was  to  be  discharged  "  as  fast 
as  she  can  deliver  "  and  on  her  "  being  ready  to  discharge," 
held  that  the  merchant  was  not  presumed  to  be  responsible 
for  delay  in  getting  a  berth,  and  was  entitled  to  a  reasonable 
time  to  discharge  in  the  circumstances  existing  when  the 
vessel  came  to  the  port  of  delivery ;  and  the  action  was 
dismissed  because  it  was  not  averred  that  the  merchant  com- 
mitted a  fault  by  which  the  delay  was  caused.  Fisher, 
Renwich,  &  Co.  y  Logan  <&  Son,  12,  68. 

Charter  party — Demurrage — Days. — Held,  in  a  question  of 
demurrage,  that  in  the  absence  of  a  contrary  stipulation, 
part  of  a  day  must  be  held  to  count  as  a  day,  and  that  when 
there  was  an  obligation  on  the  charterer  to  load  and  dis- 
charge within  a  certain  stipulated  lay  time  the  charterers 
were  liable  for  demurrage  owing  to  a  ship  being  detained 
by  neap  tides  after  the  loading  had  commenced,  but  before 
the  loading  had  been  completed.  Jamieson  v  Dunn  ds 
Stephen,  12,  133. 

Charter  party  ■ — •  Demurrage  —  Running  hours  —  Holidays. — 
Held  (rev.  Sheriff-Substitute)  that  the  exception  of  holidays 
contained  in  the  part  of  a  charter  party  which  prescribed 
the  time  for  loading  and  discharging  the  vessel  referred 
only  to  the  loading  and  not  to  the  discharging,  and  de- 
murrage awarded  to  pursuers  accordingly.  Hay  &  Sons  v 
Murphy  Bros.,  12,  292. 

Charter  party — Demurrage — Exception  of  delay  from  floods 
and  'breakdowns  at  pits. — Circumstances  in  which  effect 
given  to  a  clause  in  a  charter  party,  relieving  the  charterer 
from  demurrage  when  the  delay  in  loading  arose  from  floods 
and  breakdowns  at  coal  pits  engaged  to  furnish  the  cargo. 
Bornholdt,  (kc.  v  Russell,  15,  3. 

Charter  party — Demurrage — Eaxeption  clause. — Held  that  de- 
tention from  "want  of  wagons"  did  not  fall  within  the 
exception  "detention  by  railways."  Meyer  v  Thorman, 
15,  14. 

Charter  party — Demurrage — Half-holiday — Custom  of  port — 
"  Same  to  he  reversible." — Held  in  a  question  of  demurrage 
that  a  Saturday  counted  as  a  whole  day,  although  according 
to  the  custom  of  the  port  it  was  a  half-holiday,  and  that 
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"  same  to  be  reversible  "  did  not  have  the  effect  of  lumping 
the  days  of  loading  and  discharging  so  as  to  save  demurrage. 
Cairns  <&  Co.  v  Jacobsen  &  Co.,  19,  306. 

Charter  party — Demurrage — Delay  by  shipowners  exceeding 
customai'y  steamer's  despatch  in  unloading. — A  ship  laden 
with  timber  was  unloaded  for  her  owners  in  dock  under  a 
charter  party  stipulating  customary  steamer  despatch,  but 
also  a  minimum  daily  amount  of  discharge  which  the  con- 
signees must  receive.  By  rapid  discharge  of  the  after-holds 
these  holds  could  and  did  receive  outward  cargo  before  the 
timber  was  wholly  discharged,  but  the  dock  became  blocked 
and  the  harbour-master  stopped  all  discharge  for  a  time, 
because  it  exceeded  the  reasonable  means  of  the  consignees 
to  handle  it,  and  so  the  stipulated  lay  days  for  discharge 
were  exceeded,  though  the  ship  lost  no  time  in  being  des- 
patched on  her  next  voyage.  Held  that  the  owners,  having 
in  unloading  exceeded  the  customary  steamer  despatch  so  as 
to  impede  the  taking  of  delivery,  could  not  claim  demurrage 
for  the  extra  time  thereby  required  to  complete  the  unload- 
ing.    Smith  &  Co.  V  Brovm  d:  Co.,  Ltd.,  20,  228. 

Charter  party — Lay  days — Loading  "  in  turn  " — Bight  to 
demurrage  when  discharge  stopped  under  master's  lien. — 
Circumstances  in  which  held  that,  under  a  charter  party  and 
engagement  of  parties,  loading  "  in  turn "  meant  loading 
without  any  delay;  and  that  a  vessel  delayed  in  getting  her 
turn  of  a  berth  through  the  fault  of  the  charterers  in  not 
naming  a  berth  when  one  was  vacant  was  entitled  to  demur- 
rage. Held  that  a  master,  exercising  a  right  of  lien  over  a 
cargo  and  stopping  delivery,  is  not  entitled  to  demurrage 
for  the  vessel  while  he  has  stopped  delivery,  as  the  exercise 
of  the  right  of  lien  was  for  his  benefit  only.  Blachater  v 
Burrows  &  Co.,   10,  55. 

Charter  party — Lay  days — Waiver  of  exception  from  loading 
time. — Where  a  charter  party  stipulated  that  the  time 
between  2  p.m.  on  Saturdays  and  6  a.m.  on  Mondays  was  not 
to  be  included  in  the  loading  time,  yet  the  loading  began 
at  12.5  a.m.  on  a  Monday,  held  that  the  waiver  of  the  excep- 
tion in  the  charter  party  must  take  effect  in  accordance  with 
the  actings  of  parties.       Bornholdt,  &e.  v  Russell,  15,  3. 

Demurrage — Notice  of  arrival — Obligation  to  deliver  in  time. — 
In  an  action  at  the  instance  of  a  ship's  master  for  demurrage, 
held  (1)  that  the  master  is  not  bound  to  give  notice  of  the 
ship's  arrival  to  the  merchant;  (2)  that  a  master,  being 
bound  to  give  delivery  within  the  stipulated  "■  time,  even 
although  his  crew,  working  with  reasonable  diligence,  are 
unable  to  do  so,  cannot  claim  demurrage  for  any  delay  which 
is  not  due  to  the  fault  of  the  merchant.  Ghristensen  v 
Brownlie  dk  Co.,  5,  135. 

Lay  days — Sundays  in  Glasgow  harbour. — By  practice  and 
custom  of  the  port  of  Glasgow  "loading  days"  do  not 
include  Sundays.  Watson  Bros,  v  Macfarlane,  Strang,  & 
Co.,  6,  308. 
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II.  Affreightment— (b)  Cargo. 

Bill  of  lading  —  Delivery  —  "  Not  liable  for  breakages  ''  — 
"  Transit  shed." — Goods  landed  from  a  ship  and  placed  in  a 
"  transit  shed  "  (which  is  a  shed  provided  with  the  authority 
of  the  Custom  House  for  deposit  of  goods,  in  order  to 
their  being  examined  by  the  Customs  ofBoers,  and  to  save 
detention  of  the  ship)  are  not  delivered,  and  are  stiU  at  the 
risk  of  the  carrier.  But  where  the  bill  of  lading  provided 
that  the  ship  should  not  be  liable  for  breakages,  the  owner 
of  goods  by  a  general  ship  claiming  for  loss  by  breakage  of 
casks  in  the  transit  shed  was  held  bound  to  prove  fault  on 
the  part  of  the  shipowner.  Anderson  <&  Shaw  v  Hutchisons, 
Gl,  539. 

Bill  of  lading — Incorrect  bill  of  lading  proceeding  on  forged 
receipt — Liability  of  owners. — Held  that  the  owners  of  a 
vessel  were  not  liable  for  short  delivery  in  consequence  of 
their  master,  proceeding  upon  a  forged  receipt  bearing  to 
be  signed  by  the  mate,  having  granted  an  incorrect  bill  of 
lading.     British  Shipowners  Co.  v  Grimond,  2,  388. 

Bill  of  lading — Exception  of  servants'  negligence. — Opinion  as 
to  how  far  a  shipowner  is  liable  for  damage  notwithstanding 
an  exception  in  the  bill  of  lading  of  his  liability  for 
"  accidents  of  navigation,  even  when  occasioned  by  negli- 
gence, default,  or  error  in  judgement  of  the  pilot,  master, 
mariners,  or  other  servants  of  the  shipowners."  "Primrose 
Hill  "  Sailing  Ship  Co.  v  Couper,  6,  315. 

Bill  of  lading — Stowage  of  jute — Liability  for  sweat  damage. — 
Circumstances  in  which  a  merchant  was  found  entitled  to 
deduct  from  the  freight  of  jute  the  amount  of  damage 
caused  to  part  of  the  jute  by  sweat  during  the  voyage. 
"Primrose  Hill  "  Sailing  Ship  Co.  v  Couper,  6,  315. 

Bill  of  lading — Sight  of  shipowner  to  delivery  of  bill  on  delivery 
of  cargo. — Held  that  (in  law  and  apart  from  custom)  the 
shipowner  has  no  right  to  demand  delivery  of  the  endorsed 
part  of  a  bill  of  lading  made  out  in  parts,  but  is  entitled  only 
to  mark  the  same  to  indicate  that  the  goods  have  been 
delivered,  and  to  require  a  receipt  for  the  goods.  Allen  d; 
Co.  Y  Johnstone,  8,  278 ;  G2,  573. 

Bill  of  lading — Exceptions  of  breakage  and  fault  of  stevedores. — 
A  cargo  of  marble  was  shipped  under  a  biU  of  lading  which 
excepted  in  general  terms  the  liability  of  the  shipowners  for 
breakage  and  for  default  of  stevedores  and  others  in  the 
ship's  service.  The  merchants  sued  the  shipowners  for 
dainagee,  alleging  breakage  through  faulty  stowage  and  dis- 
charge, but  their  action  was  dismissed,  on  the  interpretation 
of  the  exceptions,  without  proof.  Odling  <Ss  Sons  v  Maclay 
&  M'Intyre,  10,  112. 

Bill  of  lading — Error  in  the  entry  by  shipping  agent  as  to 
quantity  of  coals  shipped. — Held  that  there  was  no  suffi- 
ciently uniform  and  established  usage  to  impose  on  a  coal 
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shipping  agent  the  duty  of  filling  up  for  the  shipowners  the 
bills  ,of  lading  with  the  weights  of  the  cargo  put  on  board 
so  as  to  make  the  agent  liable  for  a  misstatement  of 
weights.    Gormack  ds  Co.  v  Cowdenbeath  Coal  Co.,  11,  311. 

Bill  of  lading — Delivery  of  mismar&ed  goods. — Where  con- 
signees of  oranges,  shipped  under  a  bill  of  lading  which 
exempted  the  shipowners  from  responsibility  for  marks, 
sued  the  ship's  agents  for  their  loss  through  the  delivery  of 
cases  differently  marked  and  said  to  be  inferior,  held  that 
on  the  bill  of  lading  they  had  no  case.  Newlands,  Thomson, 
ds  Co.  y  J .  &  A.  Boxhurgh,  13,  306. 

Bill  of  lading — Discharge — Custom  that  ship  raise  cargo  from 
hold  to  deck. — ^A  custom  in  the  grain  trade  in  the  port  of 
Irvine  and  other  Ayrshire  ports,  which  imposes  an  obliga- 
tion on  a  shipowner  to  raise  the  cargo  from  the  hold  to  the 
deck  of  his  ship  preparaitory  to  discharging,  is  not  inconsistent 
with  a  clause  in  a  bill  of  lading  under  which  the  cargo  is  to 
be  discharged  from  the  ship  as  soon  as  she  is  ready  to  un- 
load by  the  agents  of  the  owners  of  the  vessel  at  the 
merchant's  risk  and  expense.  Tyrrell  v  Longmuir  <k  Co., 
16,  75. 

Bill  of  ladi/ng — Delivery  hy  master  without  production  of  hill 
of  lading — Owner's  liability  for  defeating  arrangement  for 
hill  of  exchange  against  delivery. — A  shipmaster  arriving  at 
a  German  port  delivered  his  cargo  of  coal  to  the  consignee 
without  getting  up  the  consignee's  copy  of  the  bill  of  lading. 
The  pursuer  had  instructed  his  agent  to  deliver  the  bill  of 
lading  only  against  a  bill  of  exchange  for  the  price,  and  the 
above  omission  by  the  master  defeated  the  condition.  Held 
that  the  shipowner  was  liable  for  the  price.  Drv^ghorn  v 
Oldenburg,  19,  281. 

Charter  party. — Definitions  of  "  deadweight "  and  "  alongside.'' 
Watson  Bros,  v  Macfarlane,  Strang,  <Ss  Co.,  6,  308. 

Charter  party — Carrying  capacity — Damages  for  short  ship- 
m,ent. — Held  that,  where  the  owners  of  a  ship  represented 
that  she  could  carry  a  definite  number  of  barrels  of  uniform 
size,  composing  the  contemplated  cargo,  and  stipulated  for 
delivery  alongside  of  that  number  for  shipment,  but  she 
could  not  hold  them  below  deck,  the  freighter  was  entitled 
as  damages  to  the  increased  cost  of  sending  the  short- 
shipped  barrels  to  their  destination  otherwise.  Catcheside 
&  Co.  V.  Anderson,  17,  190. 

Charter  party  —  Dead  freight  for  misdescribed  cargo — 
Demurrage. — In  a  charter  party  for  the  conveyance  of  the 
hulls  of  certain  tugs  as  deck  cargo,  the  "  depth "  of  the 
tugs  was  given  as  "  6  ft.  3  in.,"  and  the  loading  to  be  "  as 
customary."  The  chartered  vessel  proceeded  to  load,  when 
it  was  found  that  the  6  ft.  3  in.  was  the  depth  of  hold  (in- 
side measurement)  of  the  tugs,  and  that  the  outside  measure- 
ment was  8  ft.  10  in.,  which  the  chartered  vessel  could  not 
carry  on  deck  without  unloading  or  her  rigging  being  inter- 
fered  with.        Held  (1)   that  in  the  interpretation   of   the 
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charter  party  the  word  "  depth "  was  to  be  interpreted 
according  to  the  purpose  for  which  the  dimensions  were 
given ;  that  the  "  6  ft.  3  in."  depth  which  was  given  as  the 
analogue  of  46  ft.  length  and  10  ft.  beam  (both  outside 
measurements)  would  naturally  be  read  as  outside  measure- 
ment also;  and  that  therefore  the  vessel  was  entitled  to 
new  conditions,  or,  on  failing  to  get  them,  to  sail  away  and 
charge  for  dead  freight;  and  new  conditions  not  having 
been  made,  and  the  ship  having  sailed  without  the  tugs,  &c., 
the  ship  was  entitled  to  dead  freight,  and  dead  freight 
allowed ;  (2)  that  the  loading  being  "  customary "  pre- 
vented demurrage  running  on  the  day  held  as  Christmas ; 
and  (3)  that  demurrage  was  not  exigible  for  delays  during 
negotiations.     Raehurn  &  Verel  v  Tonnelier,  11,  336. 

Charter  party — Delivery  of  grain  "  alongside  ''■ — Right  of  party 
to  modify  agreed  mode  of  delivery  when  delivery  mostly 
accomplished. — It  was  provided  under  a  bill  of  lading  and 
charter  party,  "  the  cargo  to  be  brought  to  and  taken  from 
alongside  at  charterer's  risk,"  and  "  the  freight  to  be  paid 
after  true  and  right  delivery  of  cargo  at  port  of  discharge." 
Of  consent  of  parties  the  cargo  (of  grain)  was  being  delivered 
at  the  hatch-mouth  to  the  consignee  and  carried  to  the 
sheds,  when  a  dispute  having  arisen  as  to  the  mixing  of 
good  and  damaged  grain,  and  also  a.s  to  the  payment  of 
freight,  the  ship  stopped  delivery.  Held  (1)  that  delivery 
of  cargo  alongside  means,  as  a  rule,  delivery  at  the  plank 
end;  (2)  that  in  Glasgow  the  common  practice  is  to  deliver 
grain  in  bagsi  at  the  hatchway,  but  that  this  practice  is  not 
universal  there;  and  (3)  that  where  twelve-thirteenths  of 
the  cargo  had  been  delivered  under  arrangement  at  the 
hatchway,  the  consignee  was  not  entitled  to  demand  that 
the  other  one-thirteenth  should  be  delivered  at  the  plank 
end.     Grcuig  v  Lie,  8,  183. 

Charter  party — Delivery  of  cargo — Timber  discharged  over 
ship's  rail  with  customary  steamer  despatch — Expense  of 
rafting. — The  pursuers  brought  to  Greenock  in  their 
steamer  a  cargo  of  logs  under  charter  party,  hj  which  they 
were  consigned  to  the  defenders,  and  by  which  they  were 
to  be  brought  to  and  taken  from  alongside  the  steamer  at 
the  charterers'  risk  and  expense,  and  to  be  received  from  the 
steamer's  tackle.  In  delivering  the  cargo  the  ship  hoisted 
the  logs  by  her  tackle  over  her  rail  and  dropped  them  into 
the  sea.  The  consignees  claimed  that  she  must  lower  the 
logs  to  the  surface  of  the  water,  and  that  only  by  such  de- 
livery could  they  obtain  reasonable  command  of  them  when 
they  left  the  ship's  tackle,  and  that  if  she  tipped  them  from 
her  rail  she  must  repay  to  the  consignees  the  extra  expense 
of  collecting  the  cargo  and  of  forming  it  into  rafts  with 
"  dogs  and  chains."  Held  that  the  ship  was,  under  the 
terms  of  the  charter  party,  entitled  to  discharge  by  tipping 
the  cargo  into  the  water  from  the  rail,  and  was  not  bound 
to  pay  the  expense  of  rafting  it.  Blue  Star  Line,  Ltd.  v 
Eobinson,  Dunn,  &  Co.,   19,  123. 
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Charter  party — Full  ca/rgo — Loading  in  spare  bunkers. — Held 
that  under  a  charter  party  to  load  "  a  full  and  complete 
cargo  (without  deck  load)  of  esparto,"  the  shipper  is  not 
bound  to  provide  cargo  to  be  put  in  the  spare  bunkers  of  a 
vessel.    Holman  <&  Son  v  Kennedy  &  Son,  4,  218. 

Charter  party — Measurement  of  timber  cargo — Damages  for 
short  delivery — Custom  of  port. — In  an  action  by  shipowners 
against  the  consignees  of  a  cargo  of  sawn  timber  brought  to 
Grangemouth,  held  (1)  that  there  is  no  custom  of  that  port 
in  virtue  of  which  the  consignee  has  the  right  at  his  own 
hand  to  appoint  a  measurer  whose  measurement  shall  be 
conclusive,  and  to  charge  the  ship  with  one-half  of  his  fee, 
and  question,  whether  such  a  custom,  if  proved,  could  be 
sustained  as  reasonable  by  a  Court  of  law;  (2)  that  the 
measurements  made  for  the  captain  and  the  consignee  not 
agreeing  and  a  check  measurement  being  impossible,  the 
justice  of  the  case  was  best  met  by  striking  a  mean  between 
them;  and  (3)  that  the  consignee  was  not  entitled  to  treat 
damaged  timber  as  short  delivery  of  freight,  but  must 
accept  it  and  raise  a  counter  claim  for  compensation,  and 
that  he  had  failed  in  his  counter  claim.  "  Rosa  Bonheur  " 
V  Wilhie,  5,  78. 

Charter  party — Obligation  of  owners  to  provide  dunnage. — 
Held  that  the  owners  of  a  vessel  are  bound  to  provide 
sufficient  dunnage  to  protect  a  cargo,  even  although  there 
is  no  express  stipulation  that  they  shall  do  so.  Smith  ds 
Son  Y  Owners  of  "  Crystal  Spring,"  7,  67. 

Charter  party — Peril  of  the  sea — Insufficient  dunnage  of  grain 
cargo. — Parties  having  agreed  by  charter  party  and  bill  of 
lading  that  a  cargo  of  grain  "  was  to  be  brought  to  and  taken 
from  alongside  at  charterer's  risk  and  expense — the  stevedore 
to  be  selected  by  the  charterer  and  paid  by  the  master — 
the  freight  to  be  paid  after  true  and  right  delivery  of  the 
cargo  at  port  of  discharge,  dangers  and  accidents  of  the 
sea,"  &c.,  being  excepted,  held  on  the  proof  that  the  greater 
part  of  the  grain  which  was  delivered  damaged  was  so 
damaged  by  stress  of  weather,  except  a  small  portion 
damaged  through  insufficient  dunnage,  and  another  small 
portion  of  good  grain  dajnaged  by  being  mixed  with 
damaged  grain,  and  the  owner  held  liable  for  the  latter 
two  items  only.    Craig  v  Lie,  8,  186. 

Charter  party — Reporting  to  charterer's  agents — Endorsee  of 
bill  of  lading — Liquidated  damages. — A  charter  party 
entered  into  by  the  agents  for  a  foreign  principal  contained 
a  clause  that  the  vessel  was  to  be  addressed  for  inward 
reporting  to  the  charterer's  agents  at  the  port  of  discharge, 
paying  the  usual  commission,  and  in  default  to  pay  £20  as 
liquidated  damages.  Held  on  failure  thus  to  address  the 
ship,  (1)  that  the  sum  was  due  as  pactional  damages,  and  (2) 
that  the  sub-agents  of  the  charterer,  who  were  consignees 
of  the  cargo  as  endorsees  of  the  bill  of  lading  for  it,  which 
referred  to  the  charter  party  as  to  freight,  were  entitled  to 
deduct  the  amount  from  the  freight.  Frerichs  v  Crawford 
(t-  Co.,  II,  279. 
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Charter  party  —  Representation  —  Daviages  for  deficiency  in 
weight  of  chartered  cargo. — The  owners  of  a  ship  entered 
into  a  charter  party  for  oarria,ge  of  400  to  500  tone  esparto 
"  in  mechanically  compressed  bales,"  from  Bona  to  Glasgow, 
at  19s.  per  ton.  In  answer  to  inquiries  as  to  how  the  esparto 
would  load  before  the  charter  party  was  signed,  it  was 
stated  by  the  merchants  that  the  bales  would  be  similar  to 
"  hydraulically  compressed  "  bales,  such  as  in  the  knowledge 
of  both  parties  were  shipped  at  Oran;  but  the  merchants 
refused  to  say  that  they  were  equal  to  such  bales.  It 
turned  out  that  the  ship,  which  was  also  carrying  ore  from 
Sicily,  was  able  to  load  only  288  tons,  owing  partly  to  the 
difference  between  mechanical  and  hydraulic  pressure  and 
partly  to  the  defective  manner  in  which  the  bales  were 
compressed.  Held  that  there  was  no  warranty,  and  that  as 
the  defenders  did  not  know  that  the  representation  was  false, 
or  make  it  negligently  without  reasonable  grounds  for  their 
belief,  the  defenders  were  not  liable  on  that  ground  for 
the  short  cargo;  but  that  they  were  liable  so  far  as  it  was 
due  to  the  fact  that  the  bales  were  not  properly  "  mechanic- 
ally pressed."  Aitlcen  and  Others  v  Grookston  Bros,  and 
Others,  G2,  542. 

Charter  party— Stiffening . — -In  the  absence  of  a  stiffening  clause, 
the  providing  of  stiffening  cargo  by  the  charterers  is  not  a 
duty,  but  is  a  matter  for  equitable  arrangement.  Watson 
Bros.  V  Macfarlane,  Strang,  <&  Co.,  6,  308. 

Damage  to  cargo — Perils  of  the  sea. — Circumstances  in  which 
held  that  damage  done  to  cargo  was  due  to  the  perils  of  the 
sea,  and  that  the  owner  of  the  cargo  was  therefore  liable 
for  the  freight.      Aberdeen  &  Glasgow  Steam  Shipping  Go 
V  Craig,  1,  307. 

Damage  to  grain  cargo  —  Stowage.  —  An  alleged  custom  to 
"  bulk  "  and  "  bleed "  bags  of  grain  in  order  to  stiffen  the 
ship  in  voyages  from  the  Pacific  Coast  of  South  America 
held  not  proved.  Opinion  that  the  purchaser  under  bills 
of  lading  would  not  be  bound  by  the  assent  of  the  charterer's 
agent  to  this  manner  of  loading.  Pichford  v  Johnstone, 
02,  563. 

Excepted  perils — Unseaworthiness — Mud  in  boiler. — Shipowners, 
in  an  action  by  shippers  for  the  value  of  lost  goods,  are, 
to  succeed  in  their  defence,  bound  to  show  (1)  that  the  cause 
of  the  loss  falls  under  the  exceptions  in  the  bill  of  lading 
and  charter  party,  and  (2)  that  their  vessel  was  seaworthy 
when  starting  on  the  voyage.  Circumstances  in  which  held 
that  a  ship  must  have  been  unseaworthy  at  starting  from 
having  much  mud  in  her  boiler,  and  that  the  loss  of  the 
ship  and  cargo  consequent  thereon  did  not  fall  under  the 
exceptions  in  the  bill  of  lading  and  charter  party.  Seville 
Sulphur  and  Copper  Co.  v  Golvils  &  Lowden,  3,  432. 

Liability  of  ship  for  inherent  defect  in  goods. — While  shipowners 
are  bound  to  deliver  goods  in  the  like  good  condition  in 
which    they   were   shipped,    subject    to   the   causes    usually 
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excepted,  they  are  not  liable  for  deterioration  arising  from 
decay  inherent  in  the  commodity;  and  this  rule  was  applied 
to  bags  in  which  sago  wae  carried,  when  they  rotted  during 
a  voyage  owing  to  the  green  state  in  wfciioh  the  sago  was 
shipped.     Skinner  &  Go.  r  M'Ewen,  02^  561. 

Misdelivery — Ship  agent's  liability. — Held  that  ship's  agents 
at  a  port  of  discharge  were  not  liable  for  loss  on  cargo, 
though  they  collected  landing  charges  in  their  own  names, 
when  the  bill  of  lading  disclosed  the  names  of  the  foreign 
shipowners.  Newlands,  Thomson,  &  Go.  y  J.  dc  A.  Rox- 
burgh, 13,  306. 

Sailing  bill — Gonditions  as  to  risk — Improper  stowage. — Even 
where  improper  stowage  had  been  proved,  a  shipowner  held 
not  liable  in  damages  for  injury  to  goods,  notice  having  been 
given  by  sailing  bills  issued  to  the  public  that  he  should  not 
be  liable  for  defective  stowage.    Macrae  v  Hutchison,  2,  157. 

II.  Affreightment— (e)  Other  Questions. 

Charter  party — Gesser  clause — Gonsignees  as  charterer's  agents 
— Concealment  of  charterer's  nam,e — Liability  for  dead 
freight. — The  defenders  signed  a  charter  party  as  agents 
for  an  unnamed  principal,  and  when  called  on  refused  to 
disclose  the  name  of  their  principal.  Held  that,  in  the 
circumstances,  the  cesser  clause  did  not  free  the  defenders 
from  demurrage  and  dead  freight ;  also  that,  as  the  de- 
fenders were  consignees  under  the  bill  of  lading,  they 
paying  freight  for  goods  and  "  all  conditions  as  per  charter 
party,"  they  were  liable  for  demurrage  and  dead  freight; 
and,  further,  that  as  no  lien  was  given  for  dead  freight,  the 
cesser  clause  did  not  free  the  defenders  from  a  claim  for 
dead  freight.     Jamieson  v  Dunn  &  Stephen,  12,  133. 

Charter  party — Cesser  clause — Lien  for  demurrage  and  deten- 
tion— Working  days — Surf  days. — In  a  claim  by  ship- 
owners against  charterers  for  demurrage  at  the  port  of  dis- 
charge, under  a  charter  party  for  carriage  of  a  cargo  of  coals 
to  Iquique  containing  a  "  cesser  clause  "  in  usual  form,  and 
which  provided  that  the  discharge  was  to  be  done  in  an 
ascertainable  number  of  working  days,  held  (1)  that  the 
cesser  clause  applied  at  once  on  the  completion  of  the  load- 
ing, and  (2)  that  the  lien  for  "  demurrage "  conferred  by 
the  cesser  clause  included  the  charge  for  uncovenanted  de- 
tention as  well  as  that  for  the  stipulated  demurrage  days. 
Opinion  that  days  certified  at  the  port  of  discharge  as 
"  surf  days  "  and  "  stiffening  days  "  were  not  working  days 
within  the  meaning  of  the  charter  party.  Weir  &  Go.  v 
Rogers  &  Co.,  14,  3. 

Charter  party — Clause  as  to  bunker  coals — "  Current  price." — 
A  charter  party  contained  the  following  clause  :  — -"  Any 
bunkers  on  board  at  time  of  delivery  or  redelivery  to  be 
paid  for  by  charterers  and  owners  respectively  at  current 
price  at  port  of  delivery  or  redelivery."  Held  that,  where 
til  ere  was  no  current  price  for  the  particular  kind  of  coal 
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on  board  at  the  ports  of  delivery  and  redelivery,  such  coal  was 
to  be  taken  at  the  reasonable  value  thereof  to  a  purchaser, 
and  not  at  the  current  prices  of  the  kind  of  coal  used  as 
bunker  coal  at  these  ports.  Nelson,  Donhin,  &  Go.  v  M'Lean 
ds  Co.,  8,  176. 

Charter  party — Delay — Rescission — Ice  charges  in  loading  timber 
at  Biga. — Under  a  charter  party  it  was  provided  that  a 
ship,  described  as  "  now  trading  and  expected  ready  to  load 
about  latter  half  November,"  should  with  all  convenient 
speed,  having  liberty  to  take  an  outward  cargo  direct  or  on 
the  way  for  owner's  benefit,  sail  and  proceed  to  Riga,  &o.,  and 
there  load  a  cargo  of  sleepers.  The  ship  wa«  detained  by 
causes  for  which  the  owners  were  not  responsible,  and  was 
not  ready  to  load  till  13th  December.  On  27th  November 
the  owners,  anticipating  this  late  arrival,  offered  the 
charterers  to  cancel  or  lind  another  ship,  which  the  latter 
refused,  and  the  ship  proceeded  to  Riga.  The  charterers 
refused  to  load  unless  the  ship  paid  the  whole  ice  charges. 
Held  that,  whether  or  not  the  charterers  were  entitled  to 
rescind  on  27th  November,  they  had  waived  their  right 
to  do  so  for  delay  alone,  and  that,  time  not  being  of  the 
essence  of  the  contract  and  the  adventure  not  being  frus- 
trated, the  shipowners'  refusal  to  pay  the  ice  charges,  even 
if  erroneous,  was  not  such  a  breach  as  to  justify  the 
charterers  in  rescinding  the  contract.  Livingstone,  Conner, 
&  Co.  V  Calder  &  Co.,  G2,  546. 

Charter  party  —  Delay  in  delivering  ship  —  Counter  claim 
against  freight. — In  an  action  for  payment  of  a  balance  of 
freight  the  charterer  counter  claimed  damages  for  delay  in 
delivering  the  ship  to  him,  and  in  having  her  forward  at  the 
port  of  discharge.  Held  that,  having  regard  to  the  terms 
of  the  charter  party,  the  shipowner  reasonably  believed  at 
its  date  that  he  coiild  fulfil  the  contract,  and  that  the  de/lay 
was  to  no  extent  due  to  his  fault,  and  counter  claim 
disallowed.     Kinnear  v  M'William  &  Sons,  8,  224. 

Charter  party — No  time  limited — Delay  without  shipowner's 
fwvilt — Cancellation  of  charter. — The  defenders  engaged  a 
ship  (then  under  charter  to  others)  by  a  charter  party  in 
which  the  only  indication  of  the  time  for  fulfilment  was 
that  she  should  implement  the  current  charter  with  all  con- 
venient speed;  and  when  delays  occurred  in  implementing 
it,  the  defenders  cancelled  their  charter.  The  delays  did 
not  arise  from  fault  of  the  owner.  Held  that  the  defenders 
had  failed  to  justify  their  refusal  to  carry  out  the  charter 
party,  and  were  liable  in  damages  to  him.  Information 
given  by  a  shipbroker  in  good  faith  and  inserted  in  a  charter 
party  held  not  equivalent  to  a  guarantee.  Jamieson  v 
Shields  &  Brown,  12,  215. 

Charter  party— Payment  for  extra  despatch.— The  charterers 
of  a  vessel  having  contracted  with  the  captam  to  give  the 
vessel  extra  despatch  in  consideration  of  a  money  payment, 
and  having  given  the  vessel  all  possible  despatch,  held  that 
the  money  was  due.      Ireland  dk  Son  v  S pence,  4,  361. 
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Charter  party — Port — Private   jetty. — Under   a  charter   party 

containing  no  "  discharging  afloat "  clause,  which  bound  the 
vessel  to  take  a  cargo  of  beane  to  a  safe  port  in  the  United 
Kingdom,  held  that  the  master  was  not  bound  to  take  his 
ship  alongside  a  private  jetty  of  the  charterers  which  was 
within  the  harbour,  but  where  the  vessels  went  aground 
each  tide  and  the  bottom  could  not  be  seen,  the  harbour 
commissioners  refusing  to  order  the  ship  to  go  to  the  jetty 
or  accept  any  responsibility  for  damages  that  might  arise 
from  the  vessel  grounding.  Aberdeen  Commercial  Co.  v 
Mallet,  G2,  557. 
Charter  party  —  Seaworthiness  —  Commencement  of  voyage  — 
General  average  loss — Cost  of  merchant's  protest. — Held 
that  a  shipowner  did  not  discharge  his  obligation  to  the 
charterers  by  delivering  a  vessel  tight,  staunch,  and  strong 
at  the  loading  wharf;  and  that  his  vessel  having  received 
damage  after  loading,  but  before  the  commencement  of  the 
voyage,  the  expense  of  the  discharge  of  cargo,  &c.,  was 
not  a  general  average  loss.  Held  also  that  the  charterers 
were  entitled  to  recover  from  the  shipowners,  as  part  of  the 
loss  occasioned  by  the  breach  of  warranty  of  seaworthiness, 
the  expense  of  a  protest,  &o.,  by  the  master  on  the  charterer's 
behalf.     Lohech  v  Miller  &  Co.,  5,  50. 

Charter  party — Time  charter — Prepayment — Lien  for  hire. — 
A  ship  was  chartered  for  two  months  at  a  certain  sum  per 
month  and  at  the  same  rate  for  any  part  of  a  month  there- 
after, and  the  hire  was  to  be  paid  half-monthly  in  advance. 
Held  that,  on  the  arrival  of  the  vessel  in  port,  after  the 
expiry  of  the  two  months,  the  charterers  were  bound  to 
prepay,  towards  the  half-month's  hire  then  beginning,  only 
such  a  sum  as  would  reasonably  cover  the  amount  of  hire 
likely  to  be  exigible ;  and  that  as  the  sum  tendered  did  not 
give  a  reasonable  margin  of  security  to  the  shipowners,  they 
were  entitled  to  avail  themselves  of  their  right  of  lien 
stipulated  by  the  charter  party  and  stop  delivery  of  the 
cargo.      "  Ardan  "  Steamship  Go.  v  Calder  <&  Co.,  6,  194. 

Charter  party — Warranty  of  due  loading.- — -In  a  charter  party 
from  Riga  to  Dundalk  bearing  that  the  ship  is  "  now 
trading  and  expected  ready  to  load  about  latter  half 
November,"  the  words  quoted  are  a  warranty  or  condition 
precedent  that  the  vessel  is  at  the  date  of  the  charter  party 
in  such  a  place  and  under  such  engagements  that  she  may 
reasonably  be  expected  to  be  at  Riga  about  the  time 
mentioned,  i.e.,  not  later  than  the  first  day  or  two  in 
December ;  not  that  she  shall  be  ready  to  load  at  Riga  at 
a  speciiic  time.  Livingston,  Conner,  &  Co.  v  Calder  & 
Co.,  G2,  546. 

Freight — Shipmaster's  lien — Landlord's  hypothec — Furniture 
obtained  on  hire-purchase  system. — Held  (1)  that  after  fur- 
niture had  been  shipped  in  a  general  vessel  for  carriage 
abroad,  intimation  to  the  master  that  the  shipper  was 
leaving  without  paying  his  debts,  and  had  not  paid  the  rent 
of  his  house  from  which  the  furniture  had  been  removed, 
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did  not  oblige  the  master  to  unship  it;  (2)  that  goods,  after 
being  shipped  on  board  a  vessel,  can  only  be  redemanded 
on  payment  of  the  freight  that  might  become  due  for  the 
carriage  of  them ;  (3)  that  the  master  of  a  general  ship  has 
a  lien  for  the  carriage  of  all  goods  tendered  to  him  for 
shipment,  unless  he  is  aware  that  the  shipper  is  not  the 
owner,  or  has  acted  wrongfully  in  shipping  them;  (4)  that 
the  American  law  to  the  effect  that  the  shipmaster  has  no 
lien  when  the  goods  are  shipped  without  the  consent  or 
authority  of  the  owner  is  erroneous  and  not  binding  as  an 
authority  in  this  country ;  (5)  that  where,  after  the  sailing 
of  a  vessel,  goods  shipped  therein  were  arrested  in  the  hands 
of  the  owners,  and  judicial  proceedings  adopted  for  the  re- 
covery thereof,  the  owners  were  entitled  to  carry  them  back 
to  this  country,  in  order  that  the  right  thereto  might  be 
judicially  determined ;  (6)  that  in  such  a  case  the  Court 
might  give  effect  to  equitable  considerations  in  fixing  the 
amount  of  the  return  freight ;  (7)  that  the  shipowner's  lien 
for  the  freight  of  goods  carried  abroad  under  a  contract  of 
affreightment  with  the  tenant  of  a  house  was  preferable  to 
the  landlord's  hypothec  for  the  rent  of  the  house  from  which 
the  furniture  had  been  removed ;  and  (8)  that  furniture 
obtained  on  the  hire-purchase  system,  when  put  into  a  house 
and  used  in  plenishing  it,  was  subject  to  the  landlord's 
hypothec  for  the  rent,  but  not  where  it  was  only  put  into 
the  house  and  kept  there  for  a  short  time  with  the  view  of 
its  being  carried  abroad.  "  Mossgiel  "  S.S.  Go.  v  Stewart, 
dec,  16,  289. 

Freight — Short  delivery^Refewtion  of  freight — Remeasurement 
of  timber. — Circumstances  in  which  held  that  both  ship- 
owners and  consignees  having  an  option  of  getting  the  bill 
of  lading  measurement  of  a  timber  cargo  revised  by  the 
Customs  Fund  measurer  at  the  port  of  discharge,  and  that 
option  having  been  exercised,  the  consignees  were  entitled 
to  retain  stipulated  freight  in  respect  of  ascertained  short 
delivery.       Smith  &  Go.  v  Brown  &  Go.,  Ltd.,  20,  228. 

Stoppage  of  cargo — Disputed  ownership  of  goods  on  hoard — 
Interdict. — Held  that  an  action  to  interdict  the  carrier  of 
goods  shipped  in  the  ordinary  course  of  business  from  part- 
ing with  them  to  the  consignee  is  not,  even  coupled  with  a 
conclusion  for  an  order  to  deliver  them  to  the  pursuer,  a 
competent  remedy  to  a  person  alleging  that  he  is  the  owner 
of  the  goods,  the  same  having  been  fraudulently  obtained 
from  him  by  the  shipper  under  the  hire-purchase  system, 
the  shipper  not  being  called  as  a  party.  Jay  ■"  "  Mossgiel  " 
Steamship  Co.,  Ltd.,  16,  39. 

Seaworthiness — Carriage  at  owner's  risk — Whether  condition 
covers  loss  from  unseaworthiness. — A  coasting  steamer  took 
on  board  a  loaded  furniture  van,  on  a  receipt  for  carriage  at 
owner's  risk,  and  when  being  unloaded  the  van  fell  by  the 
breaking  of  the  steamer's  winch  chain,  and  was  injured. 
The  defect  of  the  chain  was  the  undiscoverable  imperfect 
welding  of  a  link.     Held,  in  an  action  for  damages  by  th? 
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owner  of  the  van,  who  was  also  contractor  for  carriage  of 
the  furniture,  that  the  condition  of  owner's  risk  in  the  con- 
tract for  carriage  did  not  afiEect  the  shipowner's  obligation 
to  provide  a  seaworthy  ship,  that  the  steamer  was  not  sea- 
worthy in  the  matter  of  the  chain,  and  that  the  shipowner 
was  liable  in  damages.     Dawson  v  Soger,  16,  137. 

Ti7ne  charter — Computation  of  time. — A  charterer  was  to  pay 
at  the  rate  of  £270  per  calendar  month  from  the  time  of 
delivery  and  at  the  same  rate  for  any  part  of  a  month  until 
redelivery  to  owners.  Held  that  the  time  should  be  com- 
puted de  momento  in  m,omentum,,  the  rule  dies  inceptus,  &c., 
being  excluded  by  the  terms  of  the  charter  party.  Knott  v 
Golvils,  Lowden,  &  Co.,  II,   121. 

III.  Salvage,  Average. 

General  average — Voyage  not  begun. — ^Where  a  vessel  received 
damage  after  loading  but  before  the  commencement  of  the 
voyage,  the  expense  of  the  discharge  of  cargo,  &c.,  held 
not  a  general  average  loss.      Loheck  v  Miller  <&  Co.,  5,  50. 

General  average — Loss  of  topmast  and  rigging — Sacrifice. — Cir- 
cumstances where  held  that  the  topmast  and  rigging  of  a 
ship  which  were  cut  away  in  a  storm  were  not  sacrificed  for 
the  benefit  of  the  ship,  freight,  and  cargo,  and  claim  for 
general  average  disallowed.  Kaldager  v  Sandeman  Bros., 
17,  154. 

Salvage — Award  for  securing  yacht  drifted  ashore  from  moor- 
ings.— Circumstances  in  which  a  landsman  was  awarded  £4 
for  securing  a  yacht  worth  £200,  left  unattended  to,  and 
drifted  ashore  from  her  moorings  in  a  breeza.  M'Farquhar 
V  Anderson,  20,  45. 

Salvage — Claim  by  seaman — Small  Debt  Act. — Held  that  a 
claim  by  a  seaman  against  his  employers  for  his  share  of 
£1000  received  by  them  for,  as  he  alleged,  salvage  was  not 
competent  in  the  Small  Debt  Court.  Shaw  v  "  Falls  of 
Inversnaid"  Co.,  Ltd.,  8,  18. 

Salvage — Pilots.- — Pilots  tendering  their  services  as  salvors  to 
a  ship  flying  a  signal  of  distress  are  entitled  to  compensation, 
though  no  salvage  services  have  been  rendered.  Thomson 
and  Others  v  Anderson,   1,  276. 

Salvage — Bemuneration  for  services. — The  steamship  "  Barra- 
couta,"  of  the  value  of  £1000,  was  rescued  while  in  a  help- 
less condition  by  the  steamship  "  Lincolnshire.''  In  an 
action  for  salvage  it  was  proved  that  the  "  Barracouta " 
sprang  a  leak  when  eleven  or  twelve  miles  from  Dundrum 
Bay,  Ireland ;  that  the  "  Lincolnshire "  came  to  her  assist- 
ance when  the  fires  in  the  engine  room  had  been  drowned 
out  and  the  mainsail  had  been  blown  away ;  and  that  she 
was  taken  in  tow  by  the  "  Lincolnshire  "  and  towed  to  New- 
castle Pier,  when  she  had  been  abandoned  by  her  master 
and  crew.  Held  that  the  services  involved  considerable 
skill,  labour,  and  personal  risk,  and  an  award  made  of  £400. 
Burton  c&  Son,  dec.  v  Glasgow  Stect,m  Coasters,  Ltd.,  17,  178, 
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Salvage — Unsettled  claim — Sheriff. — Held  that  a  petition  by  a 
seaman  under  sec.  498  of  the  Merchant  Shipping  Act,  1856, 
for  apportionment  of  £1000  alleged  by  him  to  have  been 
paid  to  his  employers  as  salvage  was  incompetent  in  the 
Sheriff  Court,  as  it  had  not  been  ascertained  in  terms  of 
that  section  that  the  £1000  was  paid  for  salvage  services, 
and  the  disputed  amount  exceeded  £200.  Shaw  v  "  Falls 
of  Inversnaid"  Go.,  Ltd.,  8,  18. 

Salvage  hy  tug — Damage  to  tug  by  taw — Collision. — A  steamer 
was  proceeding  up  the  river  Clyde  with  a  tug  astern  to 
facilitate  steering.  A  fog  came  on,  and  the  steamer  ran 
on  the'  bank.  The  tug  assisted  in  pulling  the  steamer  off 
the  bank,  grounded  on  the  other  bank,  and,  as  the  steamer 
came  off,  was  run  into  by  her  and  damaged.  Seld,  in  an 
action  for  damages  by  the  tug  owners  against  the  ship- 
owners, that  there  was  no  fault  on  the  part  of  the  steamer, 
and  that  the  services  rendered  were  not  salvage  services  or 
extraordinary  services,  but  only  such  as  were  incidental  to 
towing  on  the  Clyde.     M'Kellar,  tfcc.  v  Hogarth,  13,  137. 

Towage  contract — Extra  services  not  amounting  to  salvage. — 
Kemuneration  is  not  due  for  extra  services  under  a  towage 
contract  merely  because  unforeseen  difficulties  occur  in  the 
performance  of  the  work,  or  because  it  cannot  be  performed 
exactly  in  the  manner  contemplated,  though  it  may  become 
due  where  the  ship  in  tow  is  placed  in  danger,  and  risks 
are  incurred  and  duties  performed  which  were  not  within 
the  meaning  of  the  contract,  so  that  the  tug  earns  salvage. 
Davidsons  v  Davidsons,  G2,  551. 

lY.  Navigation. 

Collision — Fault  on  part  of  both  vessels. — ^A  collision  having 
taken  place  on  the  Clyde  near  Greenock,  held  on  the  evidence 
that  there  was  fault  on  the  part  of  both  vessels.  Observa- 
tions on  the  rules  and  regulations  for  preventing  collisions 
at  sea.  Raeburn  dc  VSrel  v  Greenock  Harbour  Trustees, 
10,  3. 

Collision — Fault  of  both  ships — Reparation  for  personal 
injuries — lAahility  of  co-delinquent  ships. — ^A  collision 
having  occurred  between  the  "  Crocus  "  and  the  "  Eurydice  " 
through  the  fault  of  both  vessels,  it  was  held  that  a  pas- 
senger on  board  the  "  Crocus,"  who  was  injured  and  brought 
an  action  for  damages  against  the  owners  of  the  "  Eurydice  " 
alone,  could  recover  his  whole  damages  from  either  vessel, 
and  that  the  rule  of  equal  contribution  which  obtains  in 
questions  of  damage  to  ships  or  cargo  did  not  apply  to 
personal  injury.     Boyd  v  Baine  <&  Johnston,  10,  302. 

Collision — Fault  of  both  vessels. — A  collision  having  taken  place 
between  a  vessel  belongings  to  the  pursuer  and  one  belonging 
to  the  defenders,  held  on  the  evidence  that  there  was  fault 
on  the  part  of  both  vessels,  and  that  the  Admiralty  rule  as 
to  the  case  where  fault  is  divided  must  come  into  play, 
^illigen  v  Ayr  Steamship  Co.,  11,  81, 
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Collision — Inevitable  accident — English  Admiralty  rule  as  to 
expenses. — Two  vessels  were  carefully  moored  to  buoys,  and 
that  to  windward,  breaking  loose,  injured  the  other  in  a 
great  storm.  In  an  action  for  damages  by  the  owners  of 
the  leeward  vessel,  held  that  the  accident  was  not  occasioned 
by  the  fault  of  the  former,  but  by  inevitable  accident — 
that  is,  such  an  accident  as  could  not  be  avoided  by  the  use 
of  ordinary  care  and  skill — and  defenders  assoilzied.  Ex- 
penses given  to  the  defenders — the  English  Admiralty  rule 
that,  "  where  the  collision  occurred  without  fault  in  either 
ship,  the  so-called  case  of  inevitable  accident,  each  party 
bears  his  own  costs,"  being  not  yet  adopted  in  Scotland. 
G after 0  v  Stephen  &  Sons,  9,  193. 

Collision — Principles  of  reparation. — Examination  of  the 
principles  of  reparation  to  the  owner  and  crew  of  a  yacht 
run  down  by  a  steamer  which  was  leaving  her  moorings 
near  where  the  yacht  lay  anchored.  Greenwood  v 
Buchanan,  5,  125. 

Collision — Biver  steamers. — Observations  on  the  duty  of  the 
captains  of  passenger  steamers  on  the  Clyde  to  give  way  to 
small  boats  in  their  course.  Flind  v  Caledonian  Steam 
Packet  Co.,  5,  413. 

Collision — Unmanageable  ship  under  tow  in  river — Special 
signal  to  prevent  collision — Compulsory  pilotage. — The 
"  Alaska,"  of  5000  tons,  in  charge  of  a  licensed  pilot  and 
manned  by  riggers,  while  being  towed  up  the  Clyde  by  four 
tugs  at  night,  came  into  collision  successively  with  two 
vessels  which  were  preceding  down  the  river.  The  "  Alaska  " 
had  then  no  steam  of  her  own,  and  her  bottom  was  so  foul 
that  her  helm  was  useless.  Held  that  the  owners  of  the 
"  Alaska "  were  liable  for  the  collision,  in  respect  (1)  that 
she  was  taken  up  the  river  on  one  of  the  busiest  nights  in 
the  week  in  an  unmanageable  condition ;  (2)  that  she  failed 
to  make  a  special  signal  in  terms  of  the  23rd  and  24th 
articles  of  the  Regulations  for  Preventing  Collisions  at  Sea, 
while  angled  across  the  river;  (3)  that  the  tug  power  was 
insufficient;  (4)  that  notice  was  not  sent  to  Glasgow  of  the 
intention  to  take  the  "  Alaska "  up  the  river,  so  that  depart- 
ing ships  might  be  warned ;  (5)  that  the  "  Alaska  "  was  not 
sufficiently  manned,  in  terms  of  the  Clyde  bye-laws,  as  she 
should  have  had  a  sailing  master  on  board  as  well  as  a 
pilot;  and  (6)  that  she  was  on  the  wrong  side  of  the  river. 
Also  held  that  the  owners  of  the  "  Alaska  "  were  not  freed 
from  liability  on  the  ground  of  compulsory  pilotage,  as  her 
pilot  was  not  a  compulsory  pilot  in  the  sense  of  the  Merchant 
Shipping  Act.  G.  &  J.  Burns  v  Fairfteld  Shipbuilding 
and  Engineering  Go.,  14,  194. 

Collision  in  dock — Vessel  slachly  m,oored  and  left  unattended 
with  steam  up — Interference  by  a  dismissed  servant. — Two 
steamers  lay  in  dock  in  the  second  tier  from  the  quay,  the 
foremost  with  taut  moorings,  the  sternmost  with  slack 
moorings,  some  steam  in  her  boilers,  and  quite  unattended. 
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The  engineer  of  the  sternmost  ship,  who  had  been  dismissed 
for  drunkenness,  returned  to  her,  still  drunk,  and  started 
her  engines,  so  that  she  collided  with  and  injured  the  other 
ship.  Held  that  her  owners  were  liable  in  damages  through 
their  negligence  in  mooring  her  and  in  omitting  to  have  her 
watched,  and  had  failed  to  establish  inevitable  accident 
which  might  exempt  them.  MacBrayne,  &c.  v  Smith  <& 
Ritchie,  20,  301. 

Collision  in  river — Disabled  steamer  at  anchor — Lights — Space 
to  pass. — Circumstances  in  which,  where  a  steamer  had 
accidentally  lost  much  of  her  propelling  power  while  in  a 
river  at  night  during  squally  weather  and  with  a  strong 
ebb  tide  running,  held  that  she  was  justified  in  anchoring 
there  and  then  ;  that  proper  lights  were  exhibited  ;  that  a 
free  space  was  left  for  vessels  to  pass  ;  and  that  a  collision 
with  another  steamer  coming  up  the  river  was  caused  by  the 
other  steamer  not  approaching  cautiously,  failing  to  port  her 
helm  and  hold  more  to  the  other  side  of  the  river  if  there 
was  room  to  pass,  and  not  holding  back  if  there  was  no  room 
to  pass.     Simpson  v  Clyde  Shipping  Co.,  13,  308. 

Compulsory  pilotage — Clyde  Navigation  Acts — Queen's  Dock, 
Glasgow. — Pilotage  is  compulsory  in  the  Queen's  Dock, 
Glasgow.      Scott  V  Bivnii  <lk  Harrison,  6,  184. 

Pilotage — Penalty  on  unqualified  pilot. — Held  that  the  penalty 
imposed  by  the  361st  section  of  the  Merchant  Shipping  Act, 
1854,  on  an  unqualified  pilot  assuming  the  charge  of  a  ship 
after  a  qualified  pilot  had  offered  his  services  did  not  apply 
outwith  a  compulsory  pilotage  district.  Brand  v  Pert, 
1,  344. 

R^^le  of  the  road  in  na/vigation — Duty  of  an  overtaking  vessel. — 
Held  that  an  overtaking  vessel  is  bound  to  keep  out  of  the 
way  of  the  overtaken  vessel,  and  the  latter  vessel  to  keep 
her  course ;  that  it  is  the  duty  of  the  master  of  an  over- 
taking vessel,  not  merely  to  avoid  collision,  but  to  avoid 
the  risk  of  collision ;  and  that  the  onus  lies  on  the  over- 
taking vessel  to  prove  that  she  was  not  in  fault,  or  that 
the  overtaken  vessel  was  in  fault.  Buchanan's  Trustees  v 
Caledonian  Steam  Pachet  Co.,  8,   246. 

Towing — "Coaster." — An  agreement  was  entered  into  by  the 
master  of  a  vessel  that  if  he  was  towed  up  the  Clyde  for  the 
"  river  tariff  "  he  would  give  the  downward  towing  to  the 
same  party,  but  he  employed  another  steamer  for  the 
towing  down.  Held  that  the  owners  of  the  tug  were 
entitled  to  charge  "  deep-sea  rates,"  a  higher  tariff,  for  the 
distance  towed  up  to  Glasgow.  Held  also  that  a  vessel 
bringing  a  cargo  from  Dieppe  to  Glasgow  was  not  a 
"  coaster."    Carsewell  &  Son  v  Gillies  &  Beid,  3,  358. 

Toviing — Ha/rhour  towage — Unity  of  tow  and  tug. — In  harbour 
towage,  even  more  than  on  the  high  seas,  the  tow  and  the 
tug  are  to  be  regarded  as  one  vessel  under  the  control  of 
the  former.  Ohservations  on  harbour  towage.  Screw  Tug 
Co.  and  Others  v  Clyde  Shipping  Co.,  G2,  555. 
34 
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V.  Master,  Seamen. 

Authority  of  shipmaster  to  order  goods. — Circumstances  in  -which 
held  that  shipowners  were  not  liable  to  pay  for  groceries 
purchased  by  the  master  of  their  vessel  on  credit  _  where 
there  was  nothing  to  prevent  him  from  communicating 
with  them  and  obtaining  their  authority  without  such  a 
delay  as  would  be  prejudicial  to  their  interests.  Macguire 
V  Crawfords,  3,   105. 

Hiring  of  seamen — Contract  not  in  writing. — Observations  as  to 
the  measure  of  damages  where  a  seaman  was  asked  to  be 
ready  at  Greenock  to  join,  at  a  certain  monthly  pay,  a 
foreign-going  ship  leaving  Glasgow  the  same  day,  but  the 
ship  was  prevented  from  reaching  Greenock,  and  he  never 
"  signed  on."  None  v  Caw,  Prentice,  Clapperton,  &  Co., 
7,9. 

Liahility  of  owners  for  fault  of  master  in  leaving  seamen  abroad 
— Contravention  of  Merchant  Shipping  Act. — Held  that 
the  owners  of  a  ship  are  not  liable  in  damages  to  the  crew 
for  injury  resulting  from  the  fault  of  the  master  in  leaving 
them  behind  at  a  foreign  port,  or  from  his  contravention 
of  the  Merchant  Shipping  Act.  MacLeod  v  "  Ardan " 
Steamship  Co.,  Ltd.,  8,  45. 

Master — Discipline  on  board  ship — Liability  of  seam,en  illegally 
refusing  duty  for  expense  of  substitutes — Right  of  owner 
to  set  off  against  wages. — Certain  marine  firemen,  engaged 
for  a  round  voyage  to  the  tropics  and  back,  worked,  on  the 
foreign  part  of  the  voyage,  watches  of  four  houre,  but  at 
the  first  home  port  their  number  was  reduced,  and  they 
were  asked  to  work  six-hour  watches  to  the  final  port.  They 
refused,  and  substitutes  were  got.  Held  that  the  request 
was  a  not  unreasonable  order  for  a  shipmaster  in  this 
climate,  and  that  the  cost  of  the  substitutes  should  be 
deducted  from  the  firemen's  wages.  Stewart  v  Caw, 
Prentice,  Clapperton,  d-  Co.,  7,   157. 

Mastei — Duty  to  owners  as  to  rate  of  freight. — Held  that,  where 
a  shipmaster  signed  a  bill  of  lading  for  goods  at  a  lower 
rate  of  freight  than  was  stipulated  between  owners  and 
charterers,  he  was  liable  to  the  owners  in  damages  for  the 
loss  thereby  occasioned.     Murray  v  Macfarlane,  2,   6. 

Sale  to  defray  master's  disbursements. — Procedure  in  a  petition 
at  the  instance  of  the  master  of  a  ship  o^vIled  in  New  Zealand 
to  have  her  sold  to  defray  his  disbursements.  Thomson, 
Petitioner,   Gl,   532. 

Seaman's  wages — "  Cash  orders." — Held  that  a  "  cash  order " 
by  the  captain  and  a  seaman  of  a  ship,  authorising  payment 
of  part  of  the  seaman's  wages  after  he  had  gone  to  sea,  for 
goods  supplied  before  sailing,  was  wholly  void  under  the  Mer- 
chant Seamen  (Payment  of  Wages)  Act,  1880.  Sasso  v 
Robb,  Moore,  &  Co.,   1,  68. 

Seaman's  wages — "  Bonus  note." — A  "  bonus  note,"  granted  by 
the  captain  of  a  vessel  to  one  of  the  crew  before  sailing, 
undertaking,    in    consideration    of  his   signing   articles   and 
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sailing  on  a  specified  voyage,  to  pay  a  sum  "  by  -way  of 
bonus  and  not  on  account  of  wages  "  five  days  after  sailing, 
does  not  come  under  the  provis.ions  of  the  Merchant  Seamen 
(Payment  of  Wages  and  Eating)  Act,  1880,  and  can  be  sued 
upon.  M'Innes  v  Cree,  Reiiison,  d-  Co.,  1,  98;  M' Donald 
V  Hendry,  1,  99. 

Seaman's  wages — "  Bonus  note  " — Merchant  Seamen  Act,  1880. 
— Held  that  a  document  called  a  "  bonus  note,"  granted  by 
the  captain  of  a  vessel  to  a  seaman  in  consideration  of  his 
signing  articles  and  sailing  on  a  voyage,  though  expressed 
to  be  "  by  -way  of  bonus  and  not  on  account  of  wages,"  and 
payable  three  days  after  sailing,  was  in  contravention  of 
sec.  2  of  the  Merchant  Seamen  (Payment  of  Wages  and 
Rating)  Act,  1880.  Weatherstone  v  Gledhill  &  Bishart,  2, 
139. 

Seaman's  wages  —  Advance  note  conditional  —  Addressee  not 
debtor. — Held  that  a  master  who  issued  an  advance  note 
to  a  seaman,  and  who  concurred  in  the  seaman's  discharge 
before  sailing,  could  not  plead  the  non-fulfilment  of  a  con- 
dition that  the  ship  should  sail  in  answer  to  a  demand  for 
payment  of  the  note  in  the  hands  of  a  hona  fide  discounter 
of  it  before  payment.  Action  upon  an  advance  note,  of 
which  payment  was  stopped  by  the  shipmaster,  dismissed  as 
against  shipbrokers,  who  were  merely  the  ship's  agents  at 
a  port,  although  the  advance  note  was  addressed  to  them. 
Mitchell  V  Caw,  Prentice,  Clnpperton,  <fe  Co.,   13,   304. 

Seaman's  wages — Advance  note — Negotiahiliti/ — Condition  of 
joining  ship  unfulfilled. — The  master  of  a  vessel  issued 
to  a  seaman  an  advance  note  requesting  the  owner  of  the 
vessel,  three  days  after  her  sailing,  to  pay  to  the  order  of 
the  seaman  the  sum  of  £1  10s.,  provided  he  sailed  on  board 
the  vessel.  The  seaman  endorsed  the  note,  and  obtained 
an  advance  upon  it  from  the  pursuer,  but  failed  to  sail  with 
the  vessel.  In  an  action  against  the  owner  for  repayment 
of  his  advance,  held  (1)  that  the  pursuer  had  no  title  to 
sue,  as  the  advance  note  was  not  a  negotiable  document ; 
and  (2)  that  the  note  was  taken  subject  to  a  condition  which 
was  not  purified,  and  the  defenders  asuoihied.  Hecht  v 
Hogarth,   17,  222. 

Seaman's  wages — Arrestment — "Herring  money." — Held,  in 
terms  of  the  Merchant  Shipping  Act  of  1854,  sec.  233,  that 
the  wages  of  the  mate  of  a  fishing  lugger  were  not  subject 
to  arrestment,  though  partly  ascertained  by  the  amount  of 
the  catoh.     M'Bitchie  v  Milne  and  Others,  3,  176. 

Seamen's  wages — Bonus  extorted  at  port  abroad — Liability  of 
owners. — ^Where  the  master  of  a  British  ship,  which  had  been 
injured  on  a  voyage  from  Glasgow  to  Port  Elizabeth,  granted 
promissory  notes  at  that  port  to  a  number  of  seamen  engaged 
for  the  double  voyage  to  induce  them  to  make  the  home- 
ward voyage,  and  represented  that  he  had  done  so  on  the 
instructions  of  the  owners,  held  that  the  owners  were  not 
liable  for  the   notes,   in   respect   (1)   that  the   seaman  had 
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not  discharged  any  duties  or  done  anything  more  than 
they  were  bound  to  do  under  their  articles ;  and  (2)  that  the 
representation  by  the  seamen  that  it  was  by  their  taking 
their  lives  in  their  hands  that  the  ship  had  been  brought 
home  and  repaired  had  been  disproved,  the  ship  having 
been  certified  as  in  a  fit  condition  to  make  the  voyage, 
and  having  accomplished  it  in  due  course  without  any 
mishap.     Marks  v  The  Steamship  "  Tymeric  "  Co.,  17,  289. 

Seamen's  wages — Claim  for  extra  pay  promised  by  master 
abroad. — Held  that  a  shipmaster  at  a  port  abroad  cannot 
bind  his  owners  to  pay  more  than  the  wages  for  which  the 
crew  signed  articles,  no  termination  of  the  engagement 
being  averred  so  as  to  let  in  proof  of  a  new  engagement 
during  the  voyage.     Gray,  &c.  v  Allan,  19,  289. 

Seaman's  vmges — Sailor  left  in  foreign  port  by  his  own  fault. 
— Circumstances  in  which  it  was  held  (re?'.  Sheriff-Substitute) 
that  a  seaman  who,  when  bis  vessel  was  about  to  sail,  went 
ashore  at  a  foreign  port  without  the  distinct  permission  of 
the  master  and  in  the  knowledge  that  the  ship  was  about 
to  sail,  and  was  left  behind,  although  not  strictly  a  deserter, 
had  committed  such  a  breach  of  duty  as  barred  any  claim 
for  wages  subsequent  to  that  date.  M'Leod  v  "  Ardan " 
Steamship  Co.,  Ltd.,  8,  45. 

Seaman — Discharge  abroad — Expewfe  of  "passage  home." — 
Held  that  a  seaman  who  had  shipped  at  Glasgow  and  was 
discharged  at  Hamburg  could  not,  under  the  rule  laid  down 
by  sec.  186  of  the  Merchant  Shipping  Act  of  1894,  claim 
the  expense  of  his  return  to  his  sailing  port,  but  only  tlie 
expense  of  his  return  to  a  port  in  the  United  Kingdom. 
Hay  V  Baeburn  &  Verel,   13,  257. 

Seaman's  wages — Set-off — Fine  for  negligence. — A  seaman  having 
sued  for  the  full  aanount  of  wages  he  had  earned,  held, 
under  the  Merchant  Shipping  Acts,  that  a  fine  inflicted 
by  the  master  for  negligence  of  a  seaman  may  be  deducted 
from  his  wages,  if  it  be  reasonable  and  justly  imposed,  and 
that  a  separate  action  for  the  fine  is  not  necessary.  Easdale 
V  Smith  &  Sons,  8,  89. 

VI.  Managers. 

Managing  owner  also  freight  contractor — Agents'  profits. — The 
managing  owners  of  the  steamer  "  Fitzjames  "  were  at  the 
same  time  managing  owners  of  several  other  steamers,  and 
were  in  the_  habit  of  taking  time  contracts  with  merchants 
to  carry  the  goods  of  the  latter.  One  such  contract  was  in 
the  fonii  of  a  charter  party  between  them,  designed  as 
"  managing  owners  of  the  '  Fitzjames  '  and/or  other  similar 
suitable  steamer  or  steamers,"  and  merchants  for  the 
carriage  during  three  years  of  an  indicated  number  of  tons 
per  annum  of  goods.  In  an  action  of  accounting  by  owners 
of  the  "  Fitzjames  "  seeking  for  a  share  of  th&  profits  of 
the  contract,  held  (1)  that  on  a  construction  of  the  charter 
party  these  owners  were  not  parties  to  it,  and  (2)  that  the 
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managing  owners  were  not  quoad  the  c&ntract  agents  for' 
the  other  owners,  and  so  bound  to  communicate  part  of  the 
profit,  unless  as  far  as  the  "  Fitzjanies "  was  actually 
employed.    MacUnnon  v  Burrell  &  Son,  1,  166. 

Managing  owners — Authority  to  insure. — F  &  B  were  managers 
of  the  R  Steamship  Company,  which  owned  45-6  4ths  of 
the  ship  R.  F  &  B,  who  were  also  managers  of  the  ship, 
took  out  a  policy  with  a  mutual  insurance  company,  which 
sued  M,  owner  of  4:-64ths  of  the  ship,  and  not  a  partner  of 
the  R  Steamship  Company,  for  calls  upon  the  policy.  Held 
that  M  was  not  liable,  because  (1)  he  was  not  a  party  to 
the  policy ;  and  (2)  because  the  managing  owners,  having 
no  special  authority  to  insure,  were  not  by  their  general 
mandate  empowered  to  insure.  East  Cwist  Iron  Steamship 
Mutual  Insurance  Association  v  Maxton,  3,  273;  G2,  217. 

Managing  owner — Liahility  of  part-owners  who  object  to  certain 
employment  of  ship. — Expenses  of  outfit  and  similar  charges 
incurred  and  paid  by  a  ship's-husband,  being  of  the  nature 
of  capital,  may  be  recovered  by  him  from  the  owners 
without  awaiting  the  termination  of  the  adventure.  A  part- 
owner  of  a  ship  who  objected  to  a  certain  voyage,  but  did 
not  formally  notify  his  dissent  and  protest,  was  held  lia.ble 
to  contribute  to  the  loss  incurred  by  the  adventure.  Observa- 
tions on  the  course  which  a  dissentient  part-owner  may  take 
to  relieve  himself  from  responsibility.  Hunter  v  Kerr, 
G2,  539. 

VII.  Repairs,  Charges. 

Damages  for  detention  in  graving  dock. — Where  the  pursuers' 
vessel  and  another  were  berthed  for  repairs  at  the  same 
time  in  a  graving  dock  belonging  to  the  trustees  of  a  public 
harbour,  whose  rules  required  each  vessel  on  being  entered 
for  the  dock  to  notify  the  number  of  days  expected  to  be 
required  for  repairs,  and  where  the  pursuers'  vessel  was 
detained  in  consequence  of  the  other  ship  requiring  a  longer 
time,  so  that  the  dock  could  not  be  flooded  for  her  exit, 
held  that,  as  the  pursuers  had  been  aware  of  the  probable 
detention,  and  had  not  objected  to  their  vessel  being  docked 
with  the  other,  they  could  not  recover  damages  from  the 
owners  of  the  dock.  Observations  as  to  the  practice  of  the 
Clyde  Trustees  in  docking  vessels,  and  the  effect  of  that 
practice  on  their  bye-laws  and  rules  for  the  graving  docks. 
Wilson  V  Clyde  Navigation  Trustees,  G2,   114. 

Lien  for  repairs. — Shipwrights  doing  work  on  a  vessel  have  no 
right  of  lien  or  retention  over  her  unless  they  are  actually 
in  possession  of  her.  In  the  absence  of  lien,  a  claim  for  the 
price  of  the  work  done  cannot  be  enforced  against  a  party 
with  whom  the  shipwrights  ha.ve  no  contract  express  or 
implied.  Held  that  thei  mere  statement  in  a  letter  by  the 
vendor  of  a  vessel  to  a  party  not  then  his  agent  that  the 
vendee  would  be  obliged  if  he  would  introduce  him  to  a 
shipwright  did  not  make  the  vendor  liable  in  the  ship- 
wrights' account,   especially  where  the  shipwrights  did  the 
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work  on  the  credit  of  the  vendee,  and  under  a  mistaken 
idea  of  their  legal  right  to  claim  from  the  real  owner  of 
the  vessel  the  cost  of  repairs  on  the  vessel  ordered  by_  a 
third  party,  though  they  were  not  in  possession  of  the  ship. 
Campbell,  M' Donald,  &  Go.  v  Corner,  7,  4. 

Shipping  dues — Pilotage  dues  on  Clyde — Interrupted  trip. — 
Held  that,  under  a  table  of  pilotage  rates  which  authorises 
a  charge  to  be  made  from  Porfr-Glasgow  to  the  Cloch  light, 
or  "  from  any  intermediate  place  to  any  other  intermediate 
place,"  a  steamer  going  from  the  Tail  of  the  Bank  to  Gourock 
Bay,  and  then  from  Gourock  Bay  to  the  neighbourhood  of 
the  Cloch  light,  was  liable  to  a  double  charge  in  respect 
that  there  were  two  sets  of  intermediate  places.  Aithen  v 
Henderson  &  Co.,  4,  386. 

Shipbroker.     See  Aqbnct. 

Shooting".     Set  Lease  III.  (a).  Shore. 

Shore.     See  also  Common  Property,  Fishing,  Process  VII. 

Division — Runrig  lands. — Foreshore  ex  adverso  of  lands  divided 
as  runridge  cannot  be  made  the  subject  of  an  action  of 
division.      Traill  v  Seatter  and  Others,  G2,  441. 

Foreshore — Landward  limit  of  foreshore. — Held  that  the  land- 
ward limit  of  the  foreshore,  in  a  question  between  the  public 
and  a  proprietor  bounded  by  the  sea,  is  the  high-water 
mark  of  ordinary  spring  tides.  Campheltowii  Shipbuilding 
Go.  V  Robertson,  14,  244. 

Public  right  to  challenge  encroachments — Possessory  judgement. 
— Held,  in  a  possessory  action,  that  the  use  of  a  river's  fore- 
shore by  the  public,  to  the  extent  of  walking  and  bathing, 
for  seven  years  before  the  date  of  citation,  entitled  them  to 
challenge  encroachments  made  by  the  proprietor  of  lands 
adjoining  the  shore,  and  described  in  the  titles  as  "  bounded 
by  the  sea  flood."     Dundee  Magistrates  v  Keiller,  1,  12. 

Seashore — Crown — Wild  fowl — Shooting. — ^A  proprietor  had  a 
Crown  grant  of  lands  which  were  covered  by  the  sea  at  each 
tide,  and  exercised  the  exclusive  right  of  taking  mussels 
and  bait  between  ebb  and  flow.  Circumstances  in  which 
he  was  not  entitled  to  have  one  of  the  public  interdicted 
from  shooting  wild  fowl  on  the  lands  at  low  water,  and  held 
that  the  right  to  shoot  wild  fowl  within  flood-mark  is  a 
public  right.      Ershine  v  Masson,  Gl,  453. 

Shorthand  Writer.     See  Debts  Reoovbrt  Act  III.,  Law  Aqbnct. 

Sist.     See  Debts  Ebcovbby  Act  II.,  Small  Debt  Acts. 

Sisting  Party.      See  Process  VI. 

Sign-board.     See  Servitude. 

Si  Sine  Liberis.     See  Succession. 
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Slander.     See  also  Intbadict. 

Apology. — The  pursuer  of  an  action  of  damages  for  slander  is 
entitled  to  an  order  for  proof,  although,  the  defender  has 
tendered  a  sufficient  apology  as  for  a  mistaken  stateinient 
made  without  actual  malice.     Sutherland  v  Wichs,  G2,  483. 

Corporation  charged  with  improper  management  of  their  water- 
pipes  and  concealment  of  outbreaks  of  disease — Title  to 
sue. — In  an  action  of  damages  for  defamation  brought  by  a 
local  authority,  the  pursuers  averred  that  the  defender  had 
charged  them  with  improper  management  of  their  water- 
pipes,  whereby  the  supply  of  water  was  insufficient  and  the 
drains  badly  flushed,  and  thus  a  fair  field  was  open  for 
infectious  diseases,  and,  owing  to  this  sanitary  condition, 
outbreaks  of  fever  and  diphtheria  took  place,  which  were 
concealed  from  the  public ;  that  the  town  was  a  health  resort, 
and  the  inhabitants  made  profit  out  of  letting  their  houses 
to  visitors;  and  that  injury  was  caused  to  the  repute  of  the 
burgh  and  loss  to  these  persons  by  the  defender's  averments. 
The  defender  pleaded,  inter  alia,  no  title  to  sue.  Held  by 
Sheriff-Substitute  that  the  action  was  not  maintainable,  as 
there  was  no  question  of  solatium,  and  any  patrimonial 
damage  done  was  caused  to  individual  burgesses,  not  to  the 
local  authority.  Banchory  Local  Authority  v  Duncan,  8, 
142. 

Innuendo. — Circumstances  in  which  proof  allowed  upon  an 
innuendo  of  slanderous  meaning  in  apparently  harmless 
words.     Lees  v  Gould,  3,  431. 

Innuendo — Diverse  functions  of  Court  of  Session  and  Sheriff 
in  trying  relevancy. — Held  that  where  a  letter  complained 
of  as  being  slanderous  was  merely  a  criticism  of  the  pursuer's 
conduct  in  connection  with  public  afifairs,  and  was  written 
by  one  having  an  interest,  and  did  not  contain  slanderous 
imputations  on  the  pursuer's  character,  there  was  no  relevant 
case  to  go  to  proof.  Observations  on  the  difference  between 
the  functions  of  a  Sheriff  and  a  jury  in  oases  of  innuendoed 
slander — the  Sheriff  having  to  decide  before  trial  both 
whether  the  words  said  to  have  been  uttered  can  and  whether 
they  do  bear  the  innuendo  in  the  circumstances  averred  by 
the  pursuer ;  while  the  jury  receive  the  issue  on  the  footing 
that  the  Court  has  found  that  the  words  can  bear  the 
innuendo,  and  have  themselves  only  to  decide  whether  they 
do  bear  it.      Richardson  v  Johnston,  19,  152. 

Interdict. — Interdict  will  not  be  granted  against  the  repetition 
of  a  defamatory  statement  affecting  the  pursuer  which  he 
does  not  allege  to  be  untrue,  even  if  it  be  alleged  that  the 
defender  threatens  to  repeat  the  statement  with  the  purpose 
of  extorting  money  from  the  pursuer.  Question,  whether  it 
will  be  granted  if  the  statement  is  alleged  to  be  false.  Brown 
V  Twaddles,  G2,  418. 

Interdict — Libel. — Interdict  may  be  granted  against  the  circula- 
tion of  a  libel  involving  a  deliberate  attack  on  a  man's 
property,  business,  or  character.  Interdict  granted  against 
the    circulation    of    a    report    of    proceedings    before    the 
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Comptroller  of  Patents,  which  represented  the  pursuer's 
application  foi-  a  new  patent  as  an  "  infringement "  of  a 
patent  of  the  respondents.  Lather  and  Another  v  Rose 
&  Co.,  G2,  419. 

Joint  delict — Separate  slanders — Action  against  partners. — 
Where  two  partners  of  a  firm  were  alleged' to  have  uttered 
separate  slanders  against  a  former  employee,  who  sued 
them  and  their  firm  for  a  slump  sum  of  damages,  held  that 
his  action  was  competent  against  all  the  defenders,  because 
it  was  averred  that  the  alleged  slanders  were  in  connection 
with  the  firm  and  with  each  other,  and  were  uttered  on 
behalf  of  the  firm.  Robertson  v  Tho-rley,  Sons,  &  Co., 
<&c.,  14,  226. 

Joint  delict — Author  and  publisher  of  newspaper  letter — Bar 
of  action  by  reparation  from  one  delinquent. — Held  that 
the  pursuer  of  an  action  of  damages  for  slander  contained 
in  a  newspaper  letter  was  not  barred  from  insisting  in  it 
against  the  writer  because  he  had  in  another  action  recovered 
damages  from  the  proprietors  of  the  newsjDaper.     Richardson 

V  Johnston,   19,   152. 

Joint  delict — Separate  slanders — Defamation  by  husband  and 
wife. — A  raised  an  action  for  reparation  against  B  and  C, 
husband  and  wife,  for  five  separate  acts  of  alleged  slander 
on  the  same  day,  and  concluded  against  them  "  jointly  and 
severally."  On  only  two  of  these  occasions  both  defenders 
were  alleged  to  have  been  present,  and  on  the  fifth  the 
slajider  was  alleged  to  have  been  contained  in  a  letter  written 
by  the  male  defender  to  the  pursuer.  Held,  follomng  Barr 
y  Neilsons,  6  M.  651,  and  Taylor  v  M'Dougall  ds  Sons, 
12  R.  1304,  that  the  conclusion  was  incompetent  and  the 
action  should  be  dismissed.     Enudsen  v  Paton,  19,  194. 

Measure  of  damages — Slander  by  drunk  person. — A  drunk 
person  is  liable  in  damages  for  slander;  but  as  his  state- 
ments are  not  likely  to  cause  such  serious  injury  as  those 
of  a  sober  man,  the  damages  awarded  may  be  less.    Sneddon 

V  Carter,  G2,  482. 

Newspaper  report  of  alleged  crime — Calumny  of  a  class — 
Veritas. — A  newspaper,  reporting  the  dismissal  of  a  small 
body  of  railway  servants,  said  that  "  some "  of  them  were 
alleged  to  have  embezzled  their  employers'  money.  An  action 
by  one  of  the  servants  claiming  damages  for  slander  held 
relevant,  inasmuch  as  the  whole  body  and  each  member  of 
it  might  suffer  from  the  calumny  in  the  form  published, 
and  damages  awarded  in  respect  the  allegation  was  not 
proved  to  have  been  made  by  any  one  in  particular,  and  the 
report  was  therefore  unfounded.  Robertson  v  Glasgow  Echo 
Newspaiyer  Co.,  11,  216. 

Privilege — Architect — Probable  cause. — In  an  action  at  the 
instance  of  a  contractor  for  work  on  a  new  building  against 
the  architect  and  clerk  of  works  for  damages  for  alleged 
slanderous  statements  that  the  pursuer  had  attempted  to 
evade  his  contract,  held  that  the  defenders  were  privileged, 
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that  malice  on  the  part  of  the  architect  had  not  been 
proved,  that  the  cLerk  of  works  had  not  acted  without 
probable  cause,  and  both  defenders  assoilzied:  Cook  v  Bust 
and  Whyte,  6,  164. 

Privilege — Clerk  of  presbytery — Bemoteness  of  injury — Letter 
giving  erroneous  information  as  to  minister's  status. — 
Circumstances  in  which  held  that  a  letter  written  by  the 
clerk  of  a  presbytery  in  a  voluntary  church,  containing 
incorrect  but  not  calumnious  statements  as  to  the  status 
of  a  minister  residing  within  the  presbytery  bounds,  and 
written  in  reply  to  a  private  inquiry  by  an  official  of  another 
voluntary  church,  wa-s  privileged;  and  that  a  suspension 
from  the  ministry,  following  the  reply,  was  not  an  injury 
resulting  from  it  for  which  the  defender  could  be  held 
responsible.     Wallace  v  Bremner,  16,  308. 

Privilege — Creditor. — Held  that  a  creditor  who  gave  to  a  trustee 
on  an  insolvent's  estate  information  which  he  had  received 
regarding  the  conduct  of  the  insolvent  with  the  estate  left 
under  his  charge  was  privileged.  Fisher  v  Clugston,  10, 
196. 

Privilege — Befe)tder — Malice. — Held  that  no  action  for  slander 
lay  against  a  defender  who  used  defamatory  words  in 
defending  an  action,  he  having  believed  them  at  the  time 
to  be  true,  and  they  being  pertinent  to  his  defence  and  used 
without  malice.  Anderson  and  Stirling  v  Davidson,  1, 
361. 

Privilege — Elector. — Held  that  to  attribute  to  a  candidate  for  a 
county  council  an  offensive  remark  about  the  electors  which 
was  likely  to  prejudice  him  in  their  eyes  was  actionable, 
and  that  the  defender,  who  was  an  elector  for  the  district, 
was  not  protected  by  privilege.  Orchison  v  Anderson,  G2, 
484. 

Privilege — Elector — Malice — Specification  of  auditor. — At  a 
municipal  election  meeting  a  speaker,  who  was  a  member 
of  town  council  and  an  elector,  related  an  alleged  conversa- 
tion in  which  he  charged  one  of  the  candidates  with  having, 
while  a  member  of  the  council,  stopped  the  passing  of  plans 
for  a  public  school  because  he  had  not  got  the  contract  for 
a  portion  of  the  work.  He  also  charged  the  candidate  with 
"  villainy,"  in  so  far  as  on  a  specified  occasion  the  candidate 
endeavoured  to  sell  the  interests  of  the  city.  Held  that 
it  was  not  necessary  to  name  individuals  who  heard  the 
statement  at  the  meeting,  and  that  the  statements  were 
slanderous,  and  imputed  dishonest  conduct  to  the  pursuer, 
both  in  his  private  character  and  as  a  servant  of  the  city. 
Circumstances  in  which  held  that  where  the  statements 
were  untrue,  and  their  truth  or  untruth  must  be  known  to 
the  utterer,  malice  was  to  be  inferred,  and  that  the  privilege 
of  electors  was  too  slight  to  protect  the  defender.  Averments 
with  reference  to  actings  of  the  pursuer  held  irrelevant. 
Bissett  V  Gray,  20,  215. 
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Privilege — Employer — Defamation  and  verbal  injury. — In  an 
action  of  damages  by  a  servant  against  his  previous 
employers,  who  had  stated  to  his  new  employers,  in  response 
to  inquiry,  that  he  "  went  on  strike,  leaving  usi  witiiout 
giving  sufficient  notice.  .  .  .  It  is  unfair  to  us  if  he  is 
in  your  employment,"  held  (rev.  Sheriff-Substitute)  that  the 
pursuer's  averments  were  relevant  to  go  to  probation. 
Morrison  v  Mushets,  Ltd.,   13,  352. 

Privilege — Employer — Abusive  words  at  conference  of  persons 
maligned. — The  defender,  a  dressmaker,  having  received 
some  anonymous  letters  reflecting  upon  his  treatment  of 
his  apprentices,  stated  to  his  head  dressmaker,  in  the  hearing 
of  others  of  his  employees,  in  abusive  terms,  that  the  pursuer 
and  another  composed,  if  they  did  not  write,  these  letters. 
Held  that  these  statements  were  privileged,  being  the 
expression  of  opinion  of  a  person  having  an  interest  in  finding 
out  the  writer  to  others  having  also  more  or  less  interest  of 
the  same  kind.    Hunter  v  M'Queen,  15,   166. 

Privilege — Employer — Want  of  professional  skill  alleged  in 
letter  claiming  damages. — Circumstances  in  which  state- 
ments made  in  two  letters  written  by  the  defender  to  the 
pursuer,  in  which  he  claimed  damages  from  the  pursuer  (a 
veterinary  surgeon)  for  the  death  of  a  mare  and  foal  through 
the  pursuer's  unskilful  treatment  of  them,  as  he  alleged, 
were  held  to  have  been  privileged,  and  to  have  been  made 
without  malice,  and  the  averments  of  slander  held  not 
relevant.      Mackenzie  v  Burgess,  19,  44. 

Privilege — Licensing  magistrate. — Held  that  a  magistrate  of  a 
burgh  sitting  in  a  licensing  Court  is,  if  sued  for  slander, 
entitled  like  other  judges  to  absolute  protection,  or  at  all 
events  that  malice  must  be  proved  against  him  by  other 
evidence  than  the  injurious  words  themselves.  Marshall  v 
Lawson,  6,  238. 

Privilege — Member  of  school  board — One  witness  to  each  repeti- 
tion.— A  member  of  a  school  board  used  slanderovs 
expressions  concerning  a  schoolmaster,  which  were  repeated 
several  times,  but  not  at  board  meetings.  Held  in  an  action 
for  damages  that  the  defence  of  privilege  was  not  relevant, 
and  that  the  slander  could  be  proved  by  one  witness  to 
each  repetition,  and  substantial  damages  allowed.  Hen- 
derson V  Bobbie,  5,  383. 

Privilege — Minister  of  parish. — Held  that  the  minister  of  a 
parish  is  a  recognised  public  official,  whose  duty  it  is  to 
look  after  the  morals  of  his  parishioners,  and  that  a  minister 
who  wrote  a  moderate  letter  to  one  of  his  elders  concerning 
two  occasions  on  which  that  elder  was  intoxicated  was 
privileged  in  writing  the  letter.      Doig  v  Thomson,  15,  59. 

Privilege — Minister  of  parish — Want  of  malice  and  probable 
cause. — -In  an  action  of  damages  for  slander  the  pursuer 
alleged  that  the  defender,  the  minister  of  the  parish  in 
which  he  formerly  resided,  had,  on  various  occasions,  alleged 
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or  suggested  that  he  (the  pursuer)  was  the  father  of  an 
illegitimate  child,  to  which  a  young  woman,  resident  in  the 
parish  of  which  the  defender  was  minister,  had  given  birth. 
Held  that  the  inquiries  of  the  minister,  in  the  course  of 
which  the  allegations  were  said  to  have  been  made,  were 
privileged,  and  were  made  without  malice,  and  with  probable 
cause.      Bell  v  M'Nab,  15,  347. 

Privilege — Person  impeached — Anonymuus  letter  in  newspaper 
in  answer  to  public  attack. — The  defender,  who  averred  that 
he  had  been  publicly  attacked  by  the  pursuer,  a  burgh 
magistrate,  in  a  town  council  speech  made  by  the  latter, 
wrote  an  anonymous  letter  to  a  local  newspaper,  which  he 
averred  was  in  reply  to  the  attack.  Held,  in  an  action  of 
damages  for  slander  in  respect  of  statements  contained  in 
the  letter,  that  the  defender  was  not  entitled  to  plead 
.  privilege  when  he  wrote,  not  as  the  individual  attacked,  but 
as  an  anonymous  member  of  the  public,  Richardson  v 
Johnston,  19,  152. 

Privilege — Publisher — Report  of  "  private  "  meeting  of  presby- 
tery.— Held  that  a  paragraph  bearing  to  be  an  account  of 
what  passed  at  a  private  meeting  of  a  presbytery  was  not 
privileged ;  but  further  held  not  libellous  for  A  to  say  of 
B  (or  of  C  to  publish  what  A  said)  that  in  connection  with 
a  dispute  between  them  in  a  church  Court  B  had  made 
charges  against  his  (A's)  personal  character  calculated  to 
injure  him  in  his  professional  career,  and  which  had  injured 
his  influence  in  the  church  and  parish,  and  that  the  state- 
ments B  made  were  utterly  unfounded,  and  had  no  existence 
in  fact.  Martin  v  Thompson;  Ferguson  v  Thomson,  18, 
118. 

Privilege — Unofficial  private  letter  by  policeman  to  gamelceeper's 
superior — Justification. — A  gamekeeper  sued  a  policeman 
for  damages  in  respect  of  loss  sustained  through  the  police- 
man having  written  to  the  pursuer's  official  superior  a  letter 
containing  slanderousi  matter.  The  sender  pleaded  privilege 
and  justification.  Held  (rev.  Sh&rifi-Substitute)  that  in  the 
circumstances  there  was  no  privilege,  and  that,  specific 
averments  of  Veritas  being  awanting,  there  was  no  room 
for  justification,  and  a  decree  in  pursuer's  favour  must  pass. 
Ogg  V  Fraser,  10,  222. 

Privilege — Witness  in  Court  of  law. — No  action  lies  against  a 
witness  for  statements  made  in  the  witness-box,  even  though 
it  be  averred  that  they  were  made  maliciously  and  without 
probable  cause.     Wright  v  Cunningham,  Gl,  479. 

Publication  of  "  libel  " — Special  damage. — Damages  given  to  a 
society,  which  obtained  nearly  all  its  business  from  the 
working  classes,  for  the  publication  through  newspapers  of 
a  false  and  misleading  statement  relating  to  the  wages  paid 
by  it  to  its  workpeople,  which  was  calculated  to  injure  its 
business  reputation,  without  proof  of  special  injury  having 
been  caused  to  its  business  thereby.  Scottish  Go-operative 
Wholesale  Society  v  Cooper,   10,   148. 
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Published  letter — Innuendo. — Circumstances  in  whicli  it  was 
held  that  there  was  no  slaiider,  the  suggested  innuendo  not 
being  extractable  from  the  words  complained  of.  Mitchell 
and  Others  v  Lee,  2,  25. 

Relevancy — Specific  averments. — Held  that  it  is  essential  in  an 
action  of  damages  for  slander  that,  if  possible,  the  pursuer 
should  specify  when,  where,  and  before  whom  the  libellous 
words  were  used ;  and  an  action  omitting  such  a  specification 
dismissed  as  irrelevant.  Opinion  that,  to  meet  a  prima 
facie  case  of  privilege,  averments  of  malice  and  want  of 
probable  cause  must  be  specific,  and  that  a  general  averment 
of  malice  and  want  of  probable  cause,  unsupported  by 
circumstances  inferring  malice,  was  insufficient.  Blalcey  v 
Smith,    10,   285. 

"  U nfair  office." — Held  that  publishing  a  statement  that  a 
printing  firm  is  an  "  unfair  office  "  is  not  libellous.*  Garter 
&  Pratt  v  Glasgow  Typographical  Society,   10,   248. 

Verbal  slander — Expressions  used  without  slanderous  intent. — 
In  an  action  of  damages  for  slander  the  pursuer  alleged 
that  she  had  suffered  in  her  feelings  and  reputation  in  conse- 
queuce  of  slanderous  accusations  made  against  her  by  the 
defender.  Held  that  the  expressions  used,  even  if 
defamatory,  were  used  in  anger,  by  way  of  retort,  and 
without  slanderous  intent,  and  that  no  injury  had  been 
suffered  by  their  use.      M'Enight  v  Kelly,  16,  30. 

Verbal  slander  not  taken  seriously — Nominal  damages. — In  an 
action  by  a  coach-hirer  against  a  farmer  for  £200  of 
damages  for  slander,  held  that  in  the  circumstances  certain 
false  and  slanderous  language  was  not  to  be  taken  seriously, 
and,  as  no  damage  had  been  proved,  only  nominal  damages 
would  be  allowed,  with  Small  Debt  Court  expenses.      Foote 

V  Macdonald,  16,  217. 

Veritas — Rumour — Personal  bar. — Where  a  widow  complained 
that  a  newspaper  falsely  represented  that  her  child,  born  in 
1862,  was  illegitimate,  held  (I)  that  it  was  incompetent  for 
the  defenders  to  prove,  even  in  mitigation  of  damages,  a 
general  ruiTiour  that  the  child  was  illegitimate,  except  on  au 
averment  that  he  was  so;  but  {'!)  that,  as  the  woman  had 
had  an  illegitimate  child  in  1876,  she  was  barred  from 
claiming  damages  for  her  implied  unohastity  in  1862.     Allan 

V  Proprietors  of  Weekly  Mail,  3,  212. 

Written  slander. — Circumstances  in  which  held  that  there  had 
been  slander,  for  which  substantial  damages  should  be  given. 
Macdonald  v  Strachan,  4,   363. 

SlaughteP-house.      See  Public  Health. 

Small  Debt  Acts.  See  also  Bastard  I.,  Dbbts  Reconery  Act, 
Jurisdiction  I.,  Process  II.,  Reparation  V.,  Res  Judicata, 
Sheriff  I. 

Aliment  —  Future  liability.  —  Actions  for  aliment,  though 
involving  future  liability,  may  be  brought  in  the  Small  Debt 
Court,  provided  only  the  sum  for  which  decree  is  asked  does 
not  exceed  £12.     Gerry  v  High,  Gl,  417. 
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Small  Debt  Acts— continued. 

Arrestment — Prescription  of  arrestment. — Held  that,  though  an 
arrestment  in  a  Small  Debt  action  becomes  of  no  effect  upon 
the  expiry  of  three  months  from  its  date  under  sec.  6  of  the 
Small  Debt  Act,  a  second  arrestment  may  be  lodged  so  as  to 
attach  the  same  fund  as  at  the  date,  not  of  the  first  arrest- 
ment, but  of  the  second.     Sinclair  &  Co.  v  T.eith,  6,  .349. 

Challenge  of  deed. — Held  that  the  power  of  challenging  a  deed 
ape  except  ion  is  conferred  by  the  Sheriff  Com-ts  Act  of  1877, 
sec.  11,  can  be  used  in  the  Small  Debt  Court.  Gray  ds 
Sons  V  Steel,  7,  137. 

Claim  for  salvage. — Held  that  a  claim  by  a  seaman  against  his 
employers  for  £12  as  his  share  of  £1000  received  by  them 
for  services  alleged  by  him  to  be  salvage  was  incompetent 
in  the  Small  Debt  Court.  Shaw  v  "Falls  of  Inversnaid" 
Co.,  Ltd.,  8,   18. 

Decree — Instalments. — Observations  on  the  circumstances  in 
which  instalment  decrees  may  be  granted  under  sec.  18  of 
the  Small  Debt  Act  of  1837 ;  and  circumstances  in  which  the 
indulgence  of  such  a  decree  was  refused  as  between  a  whole- 
sale trader  and  a  retail  trader.  F riedlander  &  Co.  v 
HuUon,   18,  138. 

Decree — Payment  by  instalments. — The  usual  condition  in  Small 
Debt  decrees  allowing  the  defender  the  privilege  of  paying 
by  instalments,  viz.,  "  if  the  defender  shall  allow  one  instal- 
ment to  run  into  another  unpaid,  then  the  indulgence  of 
paying  by  instalments  shall  cease,"  means  that  there  shall 
be  two  instalments  of  the  debt  due  and  exigible  before  the 
privilege  of  paying  by  instahiients  is  forfeited.  Reid  v 
WilUe,  Gl,  420. 

Decree — Poinding — Sist — Review. — Held  that,  after  a  charge 
and  poinding  have  lieen  executed  on  a  Small  Debt  decree, 
the  defender  having  taken  out  no  sist  after  the  cliarge,  that 
decree  is  final  and  not  subject  to  review  in  any  shape. 
Gruiclshanh  v  Gow  d-  Sons,  3,   352. 

Decree — Res  judicata. — A  Small  Debt  decree  dismissing  an  action 
as  irrelevant  cannot,  even  where  a  question  of  law  has  been 
discussed  and  decided,  be  a  bar  to  another  action  on  the 
same  media  concludendi  brought  in  the  Ordinary  Court. 
Cuthill  V  M'Lachlan,  Gl,  520. 

Decree — Res  judicata. — The  defender,  as  trustee  in  Scott's  cessio, 
had  raised  a  Small  Debt  action  against  Carruthers  for 
delivery  of  a  piano  on  the  ground  that  it  belonged  to  Scott's 
estate.  Carruthers   had    pled    that    the    piano    had    been 

donated  to  him  by  Scott,  and  that  before  the  action  had 
been  raised  he  had  sold  and  delivered  it  to  the  pursuer.  It 
was  proved  that  the  piano  was  in  her  possession,  but 
Carruthers  was  ordained  to  deliver  it.  Without  doing  any 
diligence  on  the  decree,  the  defender  forcibly  removed  the 
piano  from  the  pursuer's  house.  The  pursuer  therefore 
raised  this  action  for  interdict  and  redelivery,  averring  that 
the  piano  was  her  property.     The  defender  pled  that  the 
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decree  in  the  Small  Debt  action  was  res  judicata  quoad 
the  ownership  of  the  piano.  Plea  sustaiiied.  Edwards  v 
Corrance,   19,  219. 

Delivery — Writ. — It  is  competent  to  sue  in  the  Small  Debt  Court 
for  the  delivery  of  a  deed  or  writing  involving  a  value  of 
less  than  £12.     Baird  v  Refuge  Assurance  Co.,  6,  187. 

Delivery — Imprisonment — Small  Debt  Amsndment  Act. — Held 
that  an  action  for  delivery  of  moveables  was  competent  in 
the  Small  Debt  Court  if  their  value  were  under  £12,  and 
that  the  decree  could  be  enforced  by  imprisonment ;  and  that 
in  an  action  which  could  have  been  brought  in  that  Court 
under  52  &  53  Vict.  cap.  26,  sec.  2,  but  was  not,  the 
defender  was  liable  only  in  Small  Debt  Court  expenses. 
Glasgow  Furniture  Co.  -^  Owen,    14,   356. 

Delivery — Separate  action  for  payment  on  failure  to  deliver — 
Small  Debt  Amendment  Act,  1889,  sec.  2. — ^A  sued  S  in  the 
Small  Debt  Court  for  delivery  of  a  pair  of  cart  wheels,  but 
without  an  alternative  craving  for  a  sum  of  money  in  the 
event  of  non-delivery.  He  got  decree  for  delivery.  The 
defender  delivered  a  pair  of  cart  wheels.  The  pursuer, 
on  an  allegation  that  these  were  not  the  specific  pair  sued 
for,  raised  an  action  against  Sinclair  for  a  sum  of  money 
as  the  value  of  the  cart  wheels,  these  being  still  in  existence 
in  forma  specifica.  Held  that  the  second  action  was  incom- 
petent, and  that  the  pursuer's  remedy  was  to  work  out 
his  decree  in  the  first  action  by  poinding  or  imprisonment. 
Quid  juris  if  the  articles  had  in  the  meantime  perished  in 
the  hands  of  the  defender  without  fault  on  his  parti  Ronald 
V  Sinclair,   18,   164. 

Limiting  provho. — Held  that  the  proviso  in  sec.  2  of  the  Small 
Debt  Act — that  the  pursuer  is  held  to  have  passed  from  any 
part  of  his  claim  beyond  what  he  concludes  for — applies  only 
where  a  case  has  been  heard,  tried,  and  determined,  and 
therefore  it  did  not  apply  where  a  summons  was  served  but 
immediately  thereafter  abandoned.  Nelson  v  Lanarlcsliire 
County  Council,   7,   3. 

Limitation  of  claim — Dismissal — New  action  in  Ordinary  Court. 
— Held  that  where  an  action,  in  which  the  sum  concluded  for 
was  restricted  to  £12,  had  been  brought  in  iiie  Small  Debt 
Court  and  thrown  out  on  the  relevancy,  the  pursuer  was  not 
thereby  debarred  from  suing  in  relevant  form  for  a  larger 
amount  in  the  Ordinary  Court.  Bryce  v  Langlands,  G2, 
414. 

TJ.mifation  of  claim — Portion  of  the  same  debt. — A  merchant 
who  sold  groceries  and  clothing  at  separate  counters  of  the 
same  shop,  sued  a  customer  in  the  Small  Debt  Court  and 
obtained  decree  for  groceries  supplied  as  per  pass-book. 
Held  that  the  proviso  at  the  end  of  sec.  2  of  the  Small  Debt 
Act,  1837,  cut  o£E  the  merchant's  right  to  sue  the  customer 
subsequently  for  an  account  for  clothing  alleged  to  have  been 
incurred  during  the  currency  of  the  pass-book  account. 
Fraser  v  Keddie,  G2,  416, 
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Poinding — Breach — Personal  Diligence  Act.— Held  that  the 
provisions  of  the  Personal  DUigence  Act,  1838,  with  regard 
to  a  breach  of  poinding  do  not  apply  to  a  breach  of  a  poind- 
ing under  a  Small  Debt  decree.  Question  a&  to  the  remedy 
and  procedure  in  the  latter  case.  Thomson  &  Co.  v  Wood, 
12,  241. 

Poinding — Breach — Personal  Diligence  Act. — Held  that  where 
a  breach  of  poinding  has  occurred  (1)  the  remedy  against 
the  intromitter  given  by  the  Personal  Diligence  Act,  1838, 
cannot  be  combined  with  that  given  by  the  Small  Debt  Act ; 
(2)  that  the  Personal  DUigenoe  Act  does  not  apply  to  the  Small 
Debt  Court;  and  (3)  that  the  summary  complaint  against 
the  intromitter,  authorised  by  sec.  20  of  the  Small  Debt 
Act,  ought  to  be  brought  under  the  Summary  Procedure 
Acts.     Perritt  v  Bell,   12,  327. 

Second  sist. — ^A  second  sist  or  warrant  for  rehearing  after  a 
decree  in  absence  in  the  Small  Debt  Court  is  incompetent. 
Harris  v  Gonnell,  Gl,  419. 

Second  sist. — A  second  sist  in  a  Small  Debt  action  held  incom- 
petent. Opinion  that  it  is  not  in  all  circumstances 
incompetent.      Harvey  &  Go.  v  Sutherland,  6,  68. 

Sist — Decree  in  foro. — Where  both  parties  appeared  in  a  SmaJl 
Debt  case,  and  the  hearing  was  adjourned  to  another  diet, 
at  which  a  party  failed  to  appear,  held  that  the  decree 
granted  thereat  hj  default  to  the  other  party  was  a  decree 
in  foro,  not  a  decree  in  absence,  and  therefore  could  not  be 
sisted.      Worrall  <&  Co.  v  M'Dowall,  I,  330. 

Sist — Decree — Implement. — Where  one  of  two  defenders  against 
whom  decree  had  been  pronounced  jointly  and  severally 
brought  a  sdsit  of  the  decree  after  having  paid  what  he  alleged 
was  his  own  proper  share  of  the  debt,  held,  in  accordance 
with  the  authorities,  that  such  payment  was  not  implement 
of  the  decree,  and  did  not  bar  a  sist.  Kegan  v  Crumhlish, 
12,  30. 

Sist — Implement  of  decree. — Under  the  16th  section  of  the  Small 
Debt  Act,  a  poinding  executed  after  the  issue  of  a  warrant 
for  rehearing  by  the  Sheriff-clerk,  and  before  the  service 
thereof,  is  implement  of  the  decree,  and  rehearing  is  incom- 
petent.     Mackenzie  v  Boss,  Gl,  427. 

Summons — Pass-booh — Want  of  date. — Held  that  a  summons  for 
goods  sold  and  delivered  "  per  pass-book,"  not  giving  the 
last  date  of  the  account,  was  not  invalid.  Hamilton  v 
Bain,  Gl,  405. 

Suspension — Juratory  caution. — In  a  suspension  under  the  Small 
Debt  Act,  sec.  19,  it  is  not  competent  to  allow  juratory 
caution — the  words  "  sufficient  caution  "  in  the  Act  implying 
caution  by  a  solvent  person  for  the  full  amount  of  the  debt. 
Broom  &  Go.  v  Denholm  ds  Co.,  Gl,  424, 

Smoke-Test.     See  Lease  III.  (a). 
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Specific  Implement.  See  also  Conteact  II.,  III.,  Delivery, 
Hiring  IV.,  Lease  III.,  V.,  VIII.,  Master  and  Servant  IV., 
Sheriff  III.,  IV.,  Small  Debt  Acts. 

Action  ad  factum  praestandum — Form  of  prayer  of  'petition^— 
Conclusion  alternatively  for  im/plement  or  damages — Form 
of  decree. — In  an  action  in  whioh.  the  prayer  of  the  petition 
was  as  follows  :  — "  To  ordain  the  defender  to  deliver  to  the 
pursuer  a  transfer  signed  by  him  in  favour  of  the  pursuer 
of  thirty  ordinary  shares  of  £1  each  fuUy  paid,  in  Sawers, 
Limited,  .  .  .  numbered  49,421  to  49,450  inclusive,  and 
to  interdict  him  from  selling,    .  and  failing  the  defender 

delivering  said  transfer  to  the  pursuer,  to  ordain  him  to 
pay  to  the  pursuer  the  sum  of  £50  sterling  with  the  legal 
interest,     .  .     "  held  that  on  the  defender's  failure  to 

implement  an  order  of  the  Court  in  terms  of  the  first  craving 
of  the  prayer  the  pursuer  was  not  bound  to  take  a  money 
decree  under  the  alternate  craving,  but  could  obtain  an 
enforceable  order  ad  factum  prcestandum  under  the  first 
craving.     Armour  v  Martin,  20,   225. 

Executory  contract — Contractor's  executors'  liability. — Held  that 
the  trustees  and  executors  of  a  person  who  had  contracted 
to  execute  plumber  work,  which  he  had  done  in  part  and 
imperfectly  as  was  alleged,  were  not  liable  in  specific  imple- 
ment of  the  contract,  nor  in  damages  craved  if  they  failed 
in  specific  implement.     Russell  v  Menzies,  20,  41. 

Order  on  trtistees  to  assume  co-trustee. — Held  that  an  action  to 
compel  trustees  under  a  settlement  to  sign,  as  directed  by 
the  settlement,  a  deed  of  assumption  containins;  a  conveyance 
of  heritage  was  competent  in  the  Sheriff  Court.  Hoa/  ^ 
Smith  and  Others,   1 ,   79. 

Specificatio.     See  Hiring  IV. 

Spes  Successionis.      See  Bankruptcy  IV. 

Sponsio  Ludicra.       See  Contract  I.,  Repetition,  Wager. 

Stamp.  See  also  Assignation,  Bankruptcy  III.,  Bill  op  Exchange 
I.,  Discharge,  Lease  I.,  Loan,  Writ. 

Adhesive  stamp — Cancellation. — Sec.  24  of  the  Stamp  Act  of 
1870  provides  that  a  deed  shall  not  be  held  duly  stamped 
with  an  adhesive  stamp  unless  the  person  required  by  law 
to  cancel  the  stamp  does  so  by  writing  his  name  or  initials 
and  the  date  on  the  stamp,  or  unless  it  is  "  otherwise 
proved "  that  the  stamp  was  affixed  at  the  proper  time. 
The  obligatory  signature  to  a  tested  deed  was  written  across 
an  adhesive  stamp,  but  the  date  was  not,  being  stated  in 
the  testing  clause.  Held  that  the  conditions  of  the  statute 
were  satisfied.  Inglis's  Trustees  v  Macdonald,  Fraser,  <Ss 
Co.,  3,  389. 

Adhesive  stamp — Cancellation,. — Held  that  an  adhesive  stamp 
on  a  protest  of  a  bill  was  duly  cancelled  by  having  the 
notary^®  signature  written  over  it,  without  date.  Smiths  v 
Balmellington  Iron  Co.,  7,   150, 
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Stamp — continued. 

Agreement. — Observations  on  the  stamping  of  agreements  with 
adhesive  stamps.     Clow  v  Muir,  7,  102. 

Agreement  for  hire  of  sewing  machine  in  consideration  of  weekly 
payment  in  advance,  with  option  of  purchase — "  Bond, 
covenant,  or  imtrument  of  any  hind  whatsoever" — Stamp 
Act,  1891,  54  &  55  Vict.  cap.  39,  schedule  I.— Held  that  an 
agreement  for  the  hire  of  a  sewing  machine  upon  payments 
to  be  made  weekly  in  advance  was  chargeable  with  a  duty 
of  8d.  under  clause  2  of  the  heading,  "  Bond,  covenant,  or 
instrument  of  any  kind  whatsoever"  in  the  first  schedule 
to  the  Stamp  Act,  1891,  and  not  merely  with  a  stamp  duty 
of  6d.  as  an  agreement.  Singer  Marmfacturing  Co.  v 
Smith,  18,  141. 

Assignation  of  accounts. — Held  that  a  document  bearing  that 
five  separate  accounts  due  by  different  parties  were  thereby 
"  assigned  for  value "  was  an  assignation  or  conveyance 
within  the  meaning  of  the  Stamp  Acts,  for  which  therefore 
a  penny  stamp  was  not  sufficient.  Lawson  d;  Co.  v 
Pattieson,  2,  258. 

Assignation  of  sums  due  under  contract. — Circumstances  in  which 
letters  written  by  a  contractor  to  his  employer,  authorising 
him  to  retain  or  pay  out  of  the  price  due  to  the  contractor 
for  work  done  sums  due  by  the  contractor  to  another  person, 
were  held  to  be  not  bUls  of  exchange,  but  assignations  to 
that  other  person,  and  stampable  as  such  after  production 
in  a  multiplepoinding.     Eetchen  v  Clark,  d:c.,  18,  169. 

Charter  party — Affreightment  by  correspondence. — The  practice 
of  allowing  a  contract  embodied  in  an  unstamped  writing 
to  be  proved  by  other  evidence  is  not  applicable  wh«re  that 
other  evidence  is  in  writings  which  must  themselves  be 
stamped.  So  held,  under  sec.  49  of  the  Stamp  Act,  1890, 
in  the  case  of  a  charter  party  and  correspondence,  both  in 
terms  constituting  an  affreightment,  but  both  unstamped. 
Hunter  v  Frew  &  Co.,  15,  12. 

Guarantee  for  price  of  goods — Promissory  note. — Held  that  a 
guarantee  to  see  a  sum  paid  for  furniture  was  not  a 
promissory  note  within  the  meaning  of  the  Stamp  Act,  1870, 
and  did  not  require  to  be  stamped  as  such ;  further,  that 
as  an  agreement  relating  to  the  sale  of  goods  it  required  no 
stamp  at  all  under  the  Act.      .Jameson  v  M'Lean,  3,  232. 

Guarantee  relating  to  sale  of  goods. — ^A  granted  to  B  and  C  a 
letter  in  which  he  undertook  that  D  should  pay  regularly 
for  coals  purchased  from  them.  Held  that  this  letter, 
having  reference  to  the  sale  of  goods,  did  not  require  a 
stamp.     MacGruther  &  Marshall  v  Ross,  14,  364. 

Mandate  to  pay — Indefinite  sum. — Held  that  an  order  to  pay 
any  balance  of  freight  per  "  Cavendish  "  which  may  be  due 
to  owners,  not  being  for  a  specified  sum  of  money,  was  not  a 
bill  of  exchange  as  defined  by  the  Stamp  Act,  1870,  and  did 
not  require  a  stamp  as  a  bill.  Schlesinger,  Davis,  &  Co. 
V  BUih  &Go.,l,  295. 
35 
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Stamp — continued. 

Promissory  note  or  bond. — A  document  in  the  following  terms  :  — 
"  I  acknowledge  that  D  Rl  was  indebted  to  you  in  the  sum 
of  £30,  and  I  hereby  become  bound  for  payment  of  the  said 
sum  when  you  shall  demand  the  same,"  held  to  be  a  bond 
not  a  bill,  and  so  stampable.  Durward  v  Eobb,  Gl,  542. 
Unstamped  contract  produced  in  process — Duty  of  judge. — Held 
that  it  is  pars  judicis  to  enforce  the  stamp  laws ;  and  not- 
withstanding that  the  Sherifi-Substitute  had  decided  a  case 
irrespective  of  the  fact  that  a  document  founded  on  which 
ought  to  have  been  stamped  was  unstamped,  action  super- 
seded until  the  document  had  been  stamped.      Livingstone 

V  Aithen,  7,  45. 

Unstamped  documeni^^Admissibility  of  paroZe.— -Where  a 
contract  has  been  embodied  in  writing  which  is  inadmissible 
because  unstamped,  parole  evidence,  if  otherwise  competent, 
is  not  thereby  excluded.  Cooper's  Trustees  v  Smillie,  G2, 
261. 

Statute. 

Commencement  of  operation — "  Passing  of  Act." — Held  that  the 
expression  in  the  Married  Women's  Property  Act  of  1881, 
"  after  the  passing  of  the  Act,"  is  to  be  construed  as  including 
in  the  operation  of  the  Act  the  whole  of  the  day  on  which  it 
received  the  Royal  assent.       Gilhooly  v  Hannan,  9,  95. „. 

Construction — Bearing  of  preamble  on  enactments. — Held  that 
the  preamble  of  a  statute  cannot  restrict  the  operation  of 
an  ambiguous  enacting  clause.     North  British  Railway  Co. 

V  Dunfermline  Local  Authority,  3,  178. 

Construction  —  Incorporation  of  prior  statutes  —  Definition 
clause. — Where  an  Act  relating  to  the  government  of  a  city 
incorporated  the  definition  clause  of  a  prior  Act,  and  enacted 
that  both  Acts,  with  sundry  others,  might  be  cited  under 
one  name,  held  that  the  inclusion  of  "  factor "  within  the 
definition  of  "  proprietor "  in  the  prior  Act  effected  the 
inclusion  of  "  factor  "  under  the  word  "  owner  "  in  a  clause 
of  the  later  Act,  where  the  word  "  proprietor  "  did  not  occur. 
Morgan  v  Glasgow  Corporation,  15,  40. 

Retrospection. — Held  that  the  Friendly  Societies  Act,  1894,  sec. 
4,  dispensing  with  the  production  of  a  death  certificate  when 
the  body  cannot  be  found,  is  retrospective.  Ptolmey  v 
Scottish  Legal  Life  Assurance  Co.,  12,  265. 

Rubric. — The  marginal  note  to  a  statute  has  no  legislative 
authority.     Macpherson  v  Marshall,  6,   108. 

Statutory  Powers.     See  Public  Health,  Railway. 

SteelbOW.      See  Lease  V.  (b),  VII. 

Stockbroker.      See  Agency  II.,  Contract  I. 

Stolen  Property.     See  Delivery,  Pledge,  Title  to  Sue. 

Stoppage  in  Transit.    See  Sale. 
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Stowage.     See  Ship. 

Street.     See  Police;  also  Interdict,  Reparation,  Road. 
Submission.     See  Arbitration,  Lease  VII.  (i). 
SubSCPiption.     See  Writ. 

Succession.  See  also  Bankruptcy  IV.  (c).  Donation,  Executor, 
Heritable  or  Moveable,  Husband  and  Wife  II.,  III.,  Lease 
IX.,  Parent  and  Child,  Title  to  Sue. 

Exhibition  of  will — Heir. — An  heir  or  child  is  entitled  to  demand 
of  an  executor-nominate  or  trustee  exhibition  of  his  father's 
will.      Baird  v  Bai/rd,  Gl,  551. 

Jus  rolictsB  —  Election  —  Partial  intestacy-  —  A  testator  be- 
queathed certain  investments  to  his  widow,  but  did  not 
dispose  of  the  remainder  of  his  moveable  estate.  On  his 
death,  without  issue,  those  investments  were  found  to  exceed 
in  value  one-half  of  his  moveable  estate.  Held,  in  a 
question  between  the  widow  and  the  testator's  next-of-kin, 
that  the  widow  was  not  bound  to  elect  between  her  jus 
relictCB  and  her  testamentary  provisions,  and  that  she  was 
thus  entitled  to  the  whole  moveable  estate.  Scott  v 
Alexander,   12,   106. 

Legacy — Ademption. — Held  that  a  legacy  of  "the  crop  and 
stocking  that  may  be  on  the  farm  of  B  at  my  death  "  had 
been  adeemed  by  the  transfer  during  the  testator's  life  of  the 
crop  and  stocking  to  another  farm.  Thomson  v  Strachan, 
7,  236. 

Legacy — Conditional  bequest  contra  bonos  mores. — An  uncle  left 
hjs  niece  an  annuity  on  condition  that  she  should  have  a 
house  of  her  own,  that  is,  that  she  should  occupy  a  house 
entirely  apart  from  her  mother-in-law,  and  that,  if  she 
should  sail  on  a  voyage  with  her  husband,  her  house  should 
be  kept  on  for  her.  Held  that  the  condition  was  not  contra 
bonos  mores,  or  infringed  by  the  mother-in-laVs  occupying 
the  house  of  the  spouses  as  caretaker  while  they  were  absent 
on  a  voyage.     M'Millan  v  Kerr's  Trustees,  18,  132. 

Legacy — Election  bequeathed  to  one  who  predeceased  period 
therefor — Partial  intestacy. — A  testator  bequeathed  his 
estate  to  a  trustee,  and  directed  the  trustee  to  give  the 
deceased's  wife  the  liferent  use  of  the  estate,  and  at  her 
death  to  divide  it  into  two  parts,  and  give  a  certain  brother 
the  choice  between  them,  but  that  brother  predeceased  the 
liferentrix,  and  was  therefore  never  in  a  position  to  make  an 
election.  Held  that  the  estate  fell  to  be  divided  as  if  the 
deceased  had  died  intestate.  Grichton  v  M'Eune,  dec, 
18,  23. 

Legacy — Individual  itistituted  dead  before  execution  of  settle- 
ment.— Held  that  a  bequest  to  a  nephew  who  was  dead 
before  the  settlement  was  executed  was  invalid,  and  so  did 
not  vest  in  or  transmit  to  the  nephew's  representatives  any 
right  to  the  bequest,  and  that  the  maxim  si  sine  liberis 
decesserit  did  not  apply.    M'Dougall  v  Boss,  dec,  19,  364. 
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Legacy — Priority  of  widow's  annuity  to  claim  of  residuary 
legatees. — Where  the  first  provision  of  a  will  was  payment 
of  debts,  the  second  (under  a  codicil)  was  an  annuity  to  the 
widow,  and  the  residue  was  to  go  to  the  children,  and  the 
income  of  the  estate,  after  payment  of  prior  charges,  proved 
sufficient  to  meet  the  annuity,  held  that  the  annuity,  being 
a  special  legacy,  was  preferable  to  a  claim  of  the  two  children 
for  aliment,  the  one  being  major  and  the  other  able  to  earn 
a  small  income.  Opinion  that,  if  the  income  had  been 
insufficient,  the  annuity  must  be  paid  even  out  of  capital. 
Benfrew  v  Gray,   II,   254. 

Legacy — Vesting — Power  of  surviving  testator  to  revoke — Mutual 
will. — E  J  and  I  J,  two  sisters,  executed  a  mutual  will,  on 
the  narrative  that  they  "  mutually  agree  to  settle  our  affairs, 
resolve  that  the  longest  liver  sihail  possiess  and  enjoy  all 
we  each  have  or  may  be  entitled  to  aU  her  natural  life,"  by 
which  they  nominated  T  W  their  executor,  directing  him 
to  pay,  inter  alia,  "  at  the  first  term  of  Whitsunday  or 
Martinmas  after  our  deaths,"  a  legacy  of  £100  to  J  D.  E  J 
predeceased  J  D,  who  in  turn  predeceased  I  J.  Held  that 
I  J  had  no  more  than  a  liferent  of  E  J's  estate,  and  had  no 
power  to  revoke  the  legacy  of  £100,  and  that  the  legacy  vested 
in  J  D  upon  the  death  of  E  J,  and  became  payable  to  J  D's 
universal  disponee  at  the  first  term  after  the  death  of  I  J. 
Whitewright  v  Gallender,  &c.,   13,   122. 

Legacy — Uncertainty  of  legatee — "  Glasgow  Infirmary." — Two 
ladies  belonging  to  Glasgow,  but  who  from  1867  until  their 
deaths  in  1882  and  1883  respectively  resided  at  Versailles 
in  France,  left,  by  a  codicil  executed  in  1876,  £200  to 
"the  Glasgow  Infirmary."  The  Western  Infirmary,  which 
was  established  in  1874,  claimed  to  share  the  legacy  equally 
with  the  Glasgow  Royal  Infirmary.  Held  that  by  the 
"  Glasgow  Infirmary "  was  meant  the  Glasgow  Royal 
Infirmary,  being  the  only  Glasgow  Infirmary  known  to  the 
parties  executing  the  codicil,  and  that  the  mere  omission  of 
the  word  "  Royal "  would  not  invalidate  the  legacy  as  one 
to  the  Glasgow  Royal  Infirmary.      Auld  v  Hamilton,  1,3. 

Settlement — Si  institutus  sine  liberis  decesserit. — ^A  testator  died 
leaving  a  settlement  which  provided  that  his  estate  should 
on  the  death  of  his  widow  be  divided  amongst  his  "  sur- 
viving"  children.  The  children  of  a  son  who  had  pre- 
deceased the  testator's  widow  claimed  to  share  in  the  estate 
in  right  of  their  parent,  along  with  the  surviving  children. 
Held  that  the  condition  si  sine  liberis  decesserit  applied, 
and  that  they  were  entitled  to  rank  on  the  fund  in  medio. 
Wilson  V  Hdward,  9,   278. 

Testament — Implied  revocation. — A  testator  in  1866  made  a 
settlement  in  favour  of  his  illegitimate  daughter,  bequeathing 
"all  his  moneys  and  property  of  whatever  kind."  He 
subsequently  married  her  mother,  and  had  by  her  other 
children,  including  a  son  whose  birth  he  survived  for  several 
years.  He  never  revoked  his  settlement,  and  died  possessed 
of  heritable  property.      Held  that,  as  the  testator  survived 
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the  passing  of  the  Titles  to  Land  Act  of  1868,  his  settlement 
carried  heritage,  and  that  his  marriage  and  the  birth  of 
other  children  did  not  operate  as  an  implied  revocation  of 
this  settlement.      Leipper  v  Leipper,  G2,  586. 

Testament — Wife's  power  to  test — Husband's  consent. — Held  that 
the  Married  Women's  Property  Act,  1881,  sec.  1  (2),  does 
not  take  away  the  power  a  wife  previously  had  at  common 
law  to  test  on  her  separate  estate.  Gilmour's  Trustees  v 
Gilmour,  4,   381. 

Vesting — Unascertained  class — Survivorship  clause — Destination- 
over. — Under  a  destination  of  heritage  to  testamentary  trus- 
tees for  A  and  B  successively  in  liferent,  and  to  the  heirs  of  the 
body  of  B  (the  heritage  to  be  at  B's  death  sold  and  divided 
among  the  children  of  B,  or  to  be  conveyed  to  the  heir  of 
his  body  should  he  leave  only  one),  and  where  there  was  a 
destination-over  in  favour  of  B's  sister  and  others,  held  that 
the  fee  vested  in  B's  children  only  at  his  death,  it  being 
uncertain  till  theo,  owing  to  the  clauses  of  survivorship 
and  destination-over,  what  individual  or  individuals  or  class 
of  individuals  would  succeed.  Somerville's  Trustees  v 
Somerville,  9,  221. 

Vesting  where  no  gift  to  beneficiary  apart  from  direction  to 
trustees  to  "pay  to  him. — A  testator  directed  his  trustee  to 
pay  his  widow  an  annuity  of  £40,  if  the  rents  of  his  heritable 
property  were  suflficient,  and  immediately  after  her  decease 
to  sell  the  property,  to  divide  the  price  into  three  shares, 
and  to  pay  one  of  them  to  the  testator's  son,  John,  who 
survived  the  testator  but  predeceased  the  annuitant.  Held 
that  the  share  vested  in  him  a  morte  testatoris,  although 
there  was  no  gift  to  him  apart  from  the  direction  to  the 
trustees  to  pay  on  the  death  of  the  annuitant,  there  being 
no  destination-over  or  clause  of  survivorship  referable  to  the 
period  of  payment.  Opinion  that  the  right  which  vested 
in  John  was  moveable,  and  so  belonged  to  his  next-of-kin. 
Macpherson  v  Hart,  9,   284. 

Vesting — Discretion  of  trustees  to  pay  or  secure  beneficiary's 
share — Liability  to  account. — Where  a  father  directed  his 
trustees  either  to  pay  over  to  his  daughter  her  share  of  his 
estate  or  to  vest  and  secure  the  same  for  behoof  of  her  and 
her  lawful  issue  in  such  manner  and  under  such  conditions, 
&c.,  as  the  trustees  should  judge  expedient  in  the  circum- 
stances of  the  parties,  and  as  amply  in  all  respects  as  he 
could  do  himself  if  in  life,  and  the  trustees  exercised  the 
option  of  so  vesting  and  securing  the  share,  held  that  the 
share  had  not  vested  in  the  daughter  so  as  to  give  her  an 
effectual  right  to  require  the  trustees  to  pay  it  over  to  her, 
though  she  had  right  to  a  full  account  showing  of  what  it 
consisted.      Whiteford,  dsc.  v  Simpson,  dec,  13,  341. 

Succession   Duty.      See  Sale  III. 

Summary    ProcedUFe.      See    Crime    I.,    Police   IV.,    Process   II. 
VIII.,  Railway  I.,  Sheriff,  Valuation  of  Lands. 
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Summary  Dilig'eiice.     See  Assessment  I.,  Bill  op  Exchange  III., 
Interdict,  Peooess. 

Summons.     See  Debts  Recovery  Act  II.,  Sheriff  II.,  Small  Debt 
Act. 

Superior  and  Vassal.     See  also  Peopbrtt. 

Debita  fundi — Poinding  of  the  ground. — Circumstances  in  which 
held  that  a  superior  was  entitled  to  the  diligence  of  poinding 
the  ground  for  debita  fundi  constituted  in  his  grant  to  the 
vassal,  not  being  barred  from  its  use  personali  exceptione,  or 
by  the  effect  of  some  excluding  statutory  enactment,  and  that 
his  claims  were  preferable  to  the  costs  of  liquidation  of  a 
vassal  limited  company,  except  so  far  as  incurred  for 
preserving  the  company's  assets.  Marshall  v  Callander 
Hydropathic  Go.   and  Others,    1,   383. 

Personal  obligation  for  feu-duty — Discharge  by  vassal's  seques- 
tration.— A  feued  to  B  certain  lands,  and  B  feued  certain 
portions  thereof  to  C  and  D,  who  became  bound  jointly  and 
severally  for  the  prestations.  In  1895  A  sued  them  for  the 
four  years'  feu-duty,  from  Martinmas  1890  to  1894,  due 
to  him  proportionally  from  these  portions.  D  had  been 
sequestrated  in  1880,  and  again  in  April,  1890,  and  had 
been  discharged  from  the  1890  sequestration,  but  not  from 
the  1880  one.  Held  that  the  discharge  obtained  under  the 
1890  sequestration  by  D  freed  him  from  the  personal  obliga- 
tions for  feu-duty  undertaken  by  him,  he  never  having  after 
the  sequestration  intromitted  with  the  rents,  &c.,  while  C 
was  left  liable  for  the  whole  feu-duties.  Opinion  that  the 
plea  that  no  one  can  renounce  a  feu  invito  superiore  will 
not  avail  the  superior  in  such  a  case.  Alexander  v  Stewart, 
dkc,  12,  310. 

Beal  burden — Clause  of  relief — Liability  for  east  of  formation 
of  street. — Held  that  a  vassal  holding  of  a  mid  superior  was 
not,  in  the  absence  of  special  stipulation  to  the  contrary, 
liable  in  relief  to  his  mid  superior  for  a  proportion  of  the 
expense  of  forming  the  street,  which  had  been  incurred  prior 
to  the  term  of  the  vassal's  entry.      Willox  v  Crombie,  13,  73. 

Redemption,  of  casualties— When  rent  of  subjects  struck. — Held 
that  the  sum,  a  multiple  of  which  is  payable  by  the  vassal  in 
redemption  of  the  casualties  of  superiority,  consists  of  one 
year's  rents  of  the  subjects  as  the  same  are  current  at  the 
date  of  the  offer  to  redeem,  and  that  the  actual  value  of  the 
ground  as  a  building  subject  does  not  fall  to  be  taken  into 
account.      Neilston  School  Board  v  Barns-Graham,  3,  291. 

Redemption  of  casualties — Conveyancing  Act,  1874,  sec.  15 — 
Confusio. — ^A  acquired  at  different  dates  the  superiority  and 
dominium  utile  of  certain  subjects.  He  possessed  both  for 
some  time,  and  prior  to  or  during  this  possession  the  last 
entered  vassals  died.  Subsequently  A's  heritable  creditor 
sold  the  superiority  to  B,  and  the  dominium  utile  to  C.  In 
an  action  of  declarator  brought  for  the  redemption  of 
casualties,  under  the  15th  section  of  the  Conveyancing  Act  of 
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1874,  by  C  against  B  as  superior,  held  that  any  casualties 
due  upon  the  death  of  the  last  entered  vassals  were  ex- 
tinguished confusione  by  the  fact  that  when  they  became 
due  A  was  both  creditor  and  debtor,  and  that  therefore, 
A  being  still  alive,  there  were  no  arrears  which  B  could 
claim  as  a  condition  of  the  redemption.  Longcroft  Co- 
operative Society  v  Stirling,    10,   239. 

Belief — Composition — Trust  for  heir. — A  vassal  died  in  1878, 
leaving  a  trust-deed  by  which  he  conveyed  his  whole  estate 
to  trustees,  with  powers  of  sale.  On  his  death  the  residue 
was  to  be  divided  between  his  son  and  a  daughter.  The 
trustees  took  infeftment,  and  conveyed  certain  heritable 
subjects  to  the  son  in  virtue  of  an  arrangement  between 
the  son  and  the  daughter.  Opinion  that  the  son  was  liable 
to  the  superior  in  composition  for  one  pro  indiviso  half 
of  the  subjects,  and  relief-duty  for  the  other  half.  Beid 
V  Shaw  Stewart,  6,  296. 

Belief  of  burdens — "  New  and  additional  burdens  to  he  imposed." 
— ^A  feu  contract,  dated  in  1807,  contained  the  following 
clause  of  relief  :  — "  I  oblige  myself  to  relieve  the  said  feuar 
and  the  lands  conveyed  of  all  cess,  teind,  schoolmaster's 
salary,  and  all  other  public  and  parochial  burdens  presently 
payable  or  exigible  therefrom,  and  in  all  time  coming,  but 
whatever  new  or  additional  public  burdens  may  be  imposed 
thereon  after  this  date  are  to  be  paid  by  the  said  John 
Sinclair  or  his  foresaid."  Held  that  the  superior  was 
bound  to  relieve  the  feuar  of  poor  rates,  but  that  only  to  the 
extent  to  which  such  rates  formed  a  burden  at  the  date  of 
the  contract.     Maitland's  Trustees  v  Fergus,  5,  89. 

Belief  of  burdens — Teind — Tacit  obligation  of  vassal. — In  an 
action  by  a  superior  against  one  of  his  feuars  for  repayment 
of  the  proportion  applicable  to  the  latter's  feu  of  the  teind 
duty  paid  by  the  former,  held  that  the  feuar  was  liable 
for  teind,  although  it  was  averred  that  the  ground  had  been 
sub-feued,  inasmuch  as  the  defender's  title  contained  no 
obligation  by  the  granter  to  relieve  him  of  teind,  and 
therefore  liability  for  it  passed  taxjitly  against  the  owner 
of  the  dominium  utile.  Sneddon's  Trustees  v  Stevenson  & 
Mackay,   11,   135. 

Tinsel  of  feu — Defender  standing  in  no  feudal  relation,  to 
superior. — A  held  heritable  subjects  of  which  B  was  superior, 
upon  annual  payments  which  were  entered  in  the  superior's 
rental  book,  and  for  which  he  received  discharges  in  the 
form  of  receipts  for  feu-duty.  A  conveyed  these  subjects 
to  trustees  for  the  benefit  of  his  son's  wife  and  children. 
After  A's  death  the  superior  raised  an  action  of  removal 
against  one  of  the  truster's  daughters  who  was  a  beneficiary, 
under  16  &  17  Vict.  cap.  80,  sec.  32.  Held  that,  as 
there  never  had  been  any  feudal  relation  between  the 
superior  and  the  defender  or  her  authors,  the  action  as 
directed  against  her  was  incompetent.  Gordon  v  Thomson, 
4,  26. 
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Tinsel  of  the  feu — Suh-feu — Personal  bar  of  superior. — ^Where 
an  over-superior  who  sauglit  to  irritate  a  feu  ob  nan  solutum, 
canonem  was  found  to  have  taken  direct  payment  of  sub- 
feu-duty  from  a  sub-feuar  and  to  have  granted  him  a  receipt 
for  a  composition  payable  under  the  contract  between  the 
sub-feuar  and  the  original  vassal,  held  that  the  over -superior 
had  thereby  become  barred  from  forfeiting  the  sub-feu  and 
must  restrict  his  craving  accordingly.  Dunfermline  Parish 
Council  V  Niddrie,  <Ssc.,   13,   156. 

Supplementary  Action.     See  Proobss  VI. 

Suspension.     See    Interdict,    Jurisdiction    II.,    Sheriff   I.,    Small 
Debt  Acts. 
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Taciturnity.     See  Bastaed  I.,  Mora. 

Tacit  Relocation.      See  Church  L,  Hiring  III.,  Lease  I. 

Taxation.      See    Expenses    II.;    also    Assessment,    Police,    Public 
Health,  Revenue,  Stamp,  Valuation  of  Lands. 

TeindS.      See  Fiars. 

Telephone.     See  Contract. 

Tenant.      See  Lease. 

Tender.  See  Discharge,  Expenses  I.,  Law  Agency  II.,  Poinding, 
Process. 

Testament.     See  Husband  and  Wipe  I.,  Succession,  Writ. 

Testing  of  Writs.     See  Writ. 

Theft.      See  Crime  II.,  Delivbet,  Pledge,  Property. 

Time.      See  Computation;  also  Contract  II.,  Sale  IV.,  Ship  II. 

Tippling".      See  CoNTEACT  I. 

Title.    -See  Agency  II.,  Property,  Sale,  Ship  I. 

Title  to  Sue.  See  also  Agency,  Aliment,  Assessment,  Bank- 
ruptcy, Bastard,  Caeeiagb,  Church,  Company,  Conteact, 
Friendly  Society,  Game,  Husband  and  Wipe,  Insurance, 
Interdict,  International  Law,  Lease,  Master  and  Servant, 
Parent  and  Child,  Partnership,  Poinding  op  the  Ground, 
Poor,  Process,  Property,  Railway,  Right  in  Security,  Sale, 
Slander,  Summary  Pbocedubb,  Valuation  op  Lands. 

Borrower-  of  lent  horse — Injury  to  res  aliena. — A  farmer  sent  to 
a  station  for  despatch  by  railway  a  quantity  of  potatoes 
in  a  cart  drawn  by  a  horse  which,  had  been  lent  him  by  a 
friend.  The  horse  was  killed  during  the  loading  operations, 
and  the  farmer  sued  the  railway  company  for  its  value. 
Held  that,  as  the  contract  out  of  which  the  loss  arose  was 
with  the  farmer  alone,  he  had  a  good  title  to  sue  for  damages 
without  making  the  owner  of  the  horse  a  principal  pursuer, 
especially  as  the  latter  concurred  in  the  action.  Garruthers 
V  Caledonian  Railway  Co.,  5,  181. 

Breach  of  contract  hy  adveHisement — Bursary. — A  bursary  was 
advertised  for  competition  subject  to  certain  regulations, 
one  of  which  was  that  the  trustees  of  the  bursary  fund  might 
review  the   examiner's   choice.       A   disappointed   candidate 
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sued  tlie  trustees  for  the  amount  of  the  bursary  as  damages 
for  their  having  appointed  to  it  one  who  was  not  qualified 
for  it  in  terms  of  the  conditions  of  the  competition.  Held 
that  no  contract  to  give  the  pursuer  the  bursary  had  been 
set  up,  and  he  had  therefore  no  title  to  sue.  Martin  v 
M'Dougall's  Trustees,  1,  334. 

Burgh  surveyor. — Held  that  the  surveyor  of  a  police  burgh  could 
not  sue  on  behalf  of  the  commissioners,  either  under  the 
Police  Act  of  1892  or  at  common  law.  Johnstone  v 
Johnstone,  <&c.,  13,  31. 

Club — Liability  of  ordinary  members  for  club's  debt — Constitu- 
tion of  illiquid  claim. — Law  agents,  suing  for  remuneration 
for  services  rendered  in  conducting  an  action  at  the  instance 
of  an  unincorporated  association  and  certain  of  its  office- 
bearers authorised  to  sue  on  its  behalf,  called  as  defenders 
the  association  and  sixteen  members,  as  such  members  and 
as  individuals,  and  sought  decree  against  them  jointly  and 
severally.  The  pursuers  founded  on  a  minute  of  meeting 
of  the  association  when  the  instructions  were  given  upon 
which  their  employment  followed.  The  minute  showed  that 
members  attended  and  took  part  in  that  meeting  who  were 
not  called  as  defenders.  Held  (Jollowing  Neilson  v  Wilson, 
1890,  17  R.  608)  that  the  action  must  be  dismissed,  because 
the  alleged  joint  and  several  obligation  of  the  defenders 
not  being  constituted  by  writing  or  by  decree,  the  pursuers 
could  not  seek  to  enforce  such  an  obligation  against  them 
without  calling  all  the  co-obligants.  Clazy  &  Turner  v 
Crieff  Musical  Association,  t&c,  20,  35. 

Factory  Acts  inspector  or  local  authority — Underground  hake- 
house. — Held  that  a  prosecution  for  contravention  of  the 
Factory  Acts  by  the  use  of  "  a  place  underground "  as  a 
bakehouse  falls  to  be  raised  by  the  local  authority  and  not 
by  the  inspector  of  factories.  Glasgow  Local  Authority 
V  Waugh,  13,  140. 

Football  club.- — An  action  for  payment  of  a  debt  due  by  a  football 
club,  in  which  the  club  itself  under  its  descriptive  name,  and 
the  president,  treeisurer,  and  secretary,  as  ofiice-bearers, 
managers,  and  members  of,  and  as  such  representing,  the 
club,  were  called  as  defenders,  dismissed  as  incompetent. 
Paxton  V  Kilmarnock  Football  Club,   1,  84. 

Friendly  society. — Held  that  it  was  not  necessary  to  call  every 
individual  member  of  a  friendly  society  as  a  defender,  it 
being  so  numerous  and  fluctuating  a  body  that  all  the 
members  could  not  be  called.  Abbott  v  United  Spindle- 
malxrs'  Friendly  Society,    13,   228. 

Heritable  creditor  in  possession. — Held  that  the  pursuer  in  an 
action  of  sequestration  for  rent,  who  designed  himself  as 
"  heritable  creditor  in  possession  and  proprietor "  of  the 
subjects  occupied  by  the  defenders,  and  had  not  let  the 
premises  to  them,  had  not  set  forth  a  sufficient  title  to  sue. 
MacLachlan  v  Sinclair  ds  Co.,  13,  362. 


ClGEsl'  OF  CA^E!b'.  639 

Title  to  Sue—cmUinued. 

Husband  and  wife — Befusal  of  husband  to  concur  in  wife's  action 
for  damages — Defender's  claim  against  husband  for 
expenses. — Held  that  a  husband  is  not  compelled  by  law  to 
give  his  concurrence  to  any  action  raised  by  his  wife,  nor 
is  she  by  his  refusal  to  concur  debarred  from  enforcing  any 
right  which  she  may  have  in  a  Court  of  law,  which  may 
always  appoint  a  curator  ad  litem.  Observed  that  the  non- 
concurring  husband  may  be  held  liable  for  expenses  to  the 
defender.      Clark  r  Simpson,  &c.,  20,   165. 

Insurer  or  ({\xas.i-assignee — Damage  by  riot. — An  Act  of  1822 
gives  a  right  of  oompeoasation  to  "  the  person  injured  or 
damnified  "  by  riotousi  violence  to  buildings,  &c.  Held  that 
an  insurance  company,  suing  with  concurrence  of  its  insured, 
whom  it  had  indemnified  as  agreed  in  its  policy,  had  a  good 
title  to  s.ue  for  such  compensation.  Scottish  Plate  Glass 
Insurance  Co.,  &c.  v  Town-clerh  of  Glasgow,  15,  354. 

Joint  action  for  reparation — Community  of  interest. — Held  that 
two  persons  who  alleged  that  they  had  been  assaulted  by 
a  third  could  not  competently  combine  their  claims  for 
damages  against  him  in  the  one  action.  M'Guire,  &c.  v 
Bussell,  13,  187. 

Joint  pursuers  for  debt — Amendment. — Held  that  an  action  at 
the  instance  of  two  pursuers  jointly  and  severally  for  pay- 
ment of  one  sum,  being  the  amount  of  two  separate  accounts, 
though  arising  out  of  the  same  matter,  was  incompetent,  in 
respect  that  the  pursuers  had  failed  to  separate  their  claims, 
but  that  the  incompetency  was  curable  by  amendment  under 
such  terms  as  the  Court  might  impose.  M'Dowall,  dsc,  v 
Vance,  17,  100. 

Local  authority  suing  without  its  clerk,  but  with  procurator- 
fiscal's  concurrence — Diseases  of  Anim,als  Act,  1894,  57  & 
58  Vict.  cap.  57. — The  Diseases  of  Animals  Act,  1894, 
sec.  2,  enacts  that  "  the  local  authorities  in  this  Act 
described  shall  execute  and  enforce  this  Act,  and  every  order 
of  the  Board  of  Agriculture,  so  far  as  the  same  are  to  be 
executed  or  enforced  by  local  authorities."  In  the  applica- 
tion of  tJie  Act  to  Scotland  sec.  60  (1)  (b)  enacts  that  the 
local  authority  shall  be,  "  for  each  county,  and  any  burgh 
to  which  sec.  14  of  the  Local  Government  (Scotland)  Act, 
1889,  applies,  and  any  royal  burgh  which  does  not  return 
or  contribute  to  return  a  member  of  Parliament,  the  county 
council     .      .  " ;    while  sec.    64   (1)   enacts   that   "  any 

ofience  against  this  Act  may  be  prosecuted,  and  any  fine 
in  respect  thereof  may  be  recovered,  and  any  money  by  this 
Act  or  an  order  of  the  Board  of  Agriculture  made  recover- 
able summarily  may  be  recovered,  and  any  summary  order 
under  this  Act  may  be  made,  in  manner  provided  by  the 
Summary  Jurisdiction  (Scotland)  Acts."  Held  that  a  com- 
plaint brought  against  a  farmer  for  contravention  of  Regula- 
tions (whereby  he  was  liable  to  the  penalty  mentioned  in 
sec.  51  (1)  of  the  Act)  was  competently  brought  at  the 
instance  of  the  county  council,  with  concurrence  of  the 
procurator-fiscal  of  the  county,  and  without  adding  the  name 
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of  the  county  clerk  or  other  individual  oflScer  of  the  council. 
County  Council  of  DumfriessMre  v  Graham,  19,  276. 

Married  woman's  right  to  claim  damages  for  breach  of  promise 
to  marry. — Held  that  a  woman  claiming  damages  for  breach 
of  promise  of  marriage  lost  her  right  to  make  such  a  claim  by 
subsequently  marrying  another  person,  unless  her  husband 
concurred  in  the  claim.      Clark  v  Boy,  1,  26. 

Married  woman — Curator. — Action  by  a  married  woman,  merely 
said  to  be  "  living  apart  from  her  husband,"  against  two 
married  women,  dismissed  (1)  for  want  of  concurrence  of  the 
pursuer's  husband,  and  (2)  because  the  defenders'  husbands 
were  not  called.      Martin  v  Beid,  15,  324. 

Next-of-kin  unconfirmed. — The  pursuer,  as  one  of  the  next-of-kin 
of  a  deceased  intestate,  sued  the  defender,  as  executor  of 
the  deceased  or  vitious  intromitter  with  the  funds  of  his 
estate,  for  payment  of  a  share  of  the  portion  of  the  deceased's 
estate  which,  due  to  the  pursuer's  father  under  an  agreement 
that  his  position  should  be  that  of  an  heir  in  moveables, 
had  been  paid  away  by  the  defender  to  one  who  would  have 
been  the  heir  in  heritage  if  there  had  been  any.  Held 
that  the  pursuer  had  no  title  to  sue,  in  respect  that  she 
did  not  sue  as  executrix  of  her  father,  since  deceased,  or 
even  of  the  intestate,  besides  being  barred  by  adhesion  to 
the  agreement  under  which  the  challenged  payment  had 
been  made.      Bae  v  Richardson,  13,  359. 

Pa/rtner's  representatives. — Where  a  firm  and  the  partners  were 
parties  to  an  agreement,  _/ieZ<Z  that  the  testamentary  trustees 
of  one  of  the  partners  had  no  title  to  sue  on  it.  Teats's 
Trustees  v  Glasgow  and  South-Western  Railway  Co.,  3,  307. 

Partner  surviving. — Where  a  lease  was  alleged  to  have  been 
arranged  for  behoof  of  a  firm  and  the  surviving  partner  sued 
for  -  implement,  held  he  had  no  title  to  sue.  M'Kenzie  v 
Stephen,  2,  186. 

Partnership  dissolved — Firm  natne  in  instance. — Held  that  the 
partners  of  a' dissolved  firm  can  competently  sue  for  a  debt 
due  to  the  firm,  and  that  they  are  not  obliged  to  make  the 
firm  itself  a  party  to  the  action  along  with  them.  Menzies, 
dsc.  V  M'Laren  &  Co.,  15,  297. 

Police  commissioners — Burgh  accounts. — Held  that  a  petition 
under  sec.  75  of  the  General  Police  Act,  1862,  for  amend- 
ment of  a  police  burgh's  accounts  was  properly  directed 
against  the  clerk  of  the  commissioners.  Maxwell  v 
Muirhead,  3,  362. 

Poor  rate  collector' — Incorporation  of  parish  council. — Held  that 
the  collector  duly  authorised  by  the  parish  council  is  entitled 
to  sue  for  arrears  of  poor  and  school  rates,  albeit  that  in 
the  Local  Government  Act,  1894,  the  parish  council  is 
incorporated,  and  has  the  power  to  sue  in  its  own  name. 
.Cla/rk  V  Perth  Magistrates,  18,  113. 

Beparation  for  death — Bight  of  father  to  sue  where  widow  and 
children  survive. — Held  that,  where  a  widow  and  children 
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were  alive,  the  father  of  a  person  who  had  lost  his  life  from 
causes  for  which  his  employers  might  otherwise  be  liable 
in  damages  was  not  entitled  to  sue  for  damages  on  account 
of  the  death  of  his  son.      Maltman  v  Hays,  4,  81. 

Trade  union. — A  Scotch  member  of  an  English  trade  union, 
whose  claim  for  sick  money  on  partial  disablement  had  been 
refused,  brought  an  action  for  payment  against  the  secretary 
of  his  lodge.  Held  that  the  action  was  wrongly  laid,  and 
must  be  brought  either  against  the  society  itself  or  in  the 
manner  provided  by  the  rules.  Burns  v  Cunningham, 
I,  318. 

Several  pursuers  in  one  action  where  common  interest. — Held 
that  there  is  no  limit  to  the  number  of  pursuers  in  one 
action  who  relevantly  aver  a  community  of  interest  therein. 
Macleod  v  Dobson,  16,  -33,  104. 

Squatter — EemovaJ  of  sub-tenant. — Held  that  a  pa.rty  who  had 
succeeded  to  the  house  of  a  squatter  was  entitled  to  remove 
a  sub-tenant  without  the  production  of  a  heritable  title, 
and  that  in  such  a  case  the  owner  is  presumed  to  be  himself 
only  a  tenant  at  will  of  the  proprietor  of  the  solum  upon 
which  the  house  has  been  built.  Ghisholm  v  Chisholm, 
14,   146. 

Stolen  or  emiezzled  property — Procurator- fiscal  vindicating. — 
Doubted  whether  the  county  procurator-fiscal  had  a  title 
to  sue  for  warrant  to  take  possession  of  horses  from  A 
(who  claimed  them  as  his  stolen  property)  in  order  to 
return  them  to  B  and  C,  who  had  purchased  them  from  A's 
servant.      Jameson  v  Stewart,  11,  128. 

Trade  union  registered  but  not  incorporated. — Held  that  a  trade 
union,  registered  as  such  but  not  incorporated,  could  not 
sue  in  its  own  name  without  conjunction  of  its  trustees  or 
authorised  office-bearers  in  terms  of  the  Trade  Union  Act, 
sec.  9,  for  interdict  against  a  non-member  to  prevent  his 
committing  a  breach  of  an  agreement  with  it.  International 
Tailors'  Machinists  and  Pressers  Union  v  Goldberg,  19, 
312. 

Unincorporated  society. — Held  that  an  unincorporated  society 
for  the  practice  of  music  was  entitled  to  sue  an  action  for 
damages  in  its  own  name  coupled  with  the  names  of  three 
office-bearers  authorised  to  sue  for  it  at  a  special  meeting, 
upon  proof  of  the  minute  of  the  meeting  containing  the 
authority.     Crieff  Musical  Association,  &c.  v  'Neil,  Yl ,  185. 

Unregistered  company. — The  pursuer  averred  that  the  defending 
company  was  unregistered  and  thus  illegal,  but  proof  of 
this  averment  was  refused,  as  it  was  irrelevant  where  the 
company  was  defender.  Benton's  Trustees  v  Auchtermuchty 
Water  Co.,   10,  7. 

Voluntary  association^Bates.— Where  the  name  of  one  member 
of  an  association  was  entered  in  the  valuation  roll  as  tenant 
of  its  hall,  held  that  other  members  might  be  sued  and  found 
liable  along  with  him  for  rates — the  roll  not  being  conclusive 
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Title  to  Sae— continued. 

as  to  the  persons  liable  for  rates,  although,  conclusive  as 
to  the  rateable  value  of  the  hall.  Wood  v  Cleary,  dec, 
13,  327. 

Volunteer  commanding  ojficer. — Held  that  an  officer  commanding 
a  volunteer  corps  could  not  as  such  be  sued  for  damages  in 
respect  of  an  injury  sustained  by  a  marker  employed  by  the 
corps,  there  being  no  relevant  averment  of  personal  fault. 
Ewen  V  Young  son,  6,  19. 

Tolls.     See  Carriage  III.,  Railway  II. 

Tool  of  Trade.     See  Lease  V.,  Poinding. 

Town  Council.     See  Burgh,  Election. 

Traction  Engfine.      See  Reparation  II.  (c).  Road  I. 

Trade.     See  Contract,  Market,  Sale. 

Trade  Mark  and  Trade  Name.     See  also  Copyright,  Process. 

Goodwill  of  lawyer's  business. — Question,  whether  there  can  be 
any  goodwill  of  a  professional  man's  business.  Burns, 
Aiken,  <&  Co.  v  Beid,  G2,  2. 

Goodwill — Delivery  of  business  books. — Held  that  the  purchaser 
of  the  book  debts  and  the  goodwill  of  a  business  is  entitled, 
in  the  absence  of  any  agreement  to  the  contrary,  to  have 
delivery  of  the  current  business  books.  Farquhar  v 
M'Kay,  11,  15. 

Goodwill — Interdict. — Interim  interdict  refused  of  a  business  in 
opposition  to  that  sold  by  the  defender  to  the  pursuer,  in 
circumstances  where  the  restraint  sought,  though  agreed 
on,  was  not  reasonable  in  relation  to  the  contract.     Wilson 

V  Cracknell,  12,  47. 

Goodwill — Interdict — Widow  trading  in  husband's  name  in 
competition  with  purchaser  of  goodwill. — Held  that  the 
purchaser  of  the  goodwill  of  a  business  was  entitled  to 
protection  by  interdict  against  the  widow  of  the  seller 
resuming  and  carrying  on  the  business  under  the  name 
of  her  deceased  husband.      M'Geoch  v  Gray,  20,  26. 

Trade  mark — Title — Five  years'  registration — Limitation  to  hind 
of  goods  dealt  in — Interdict  and  damages — Trade  Marks 
Registration  Act,  1875 — Trade  Marks  Registration  Amend- 
ment Act,  1876. — ^Where  the  pursuers  in  an  action  for  inter- 
dict of,  and  damage®  for  an  infringement  of,  trade  marks 
proved  that  Vheir  marks  had  been  registered  for  five  years, 
in  terms  of  sec.  76  of  the  Patents,  &c..  Act  of  1883,  held  that 
a  plea  of  prior  use  was  irrelevant;  and,  a  resemblance 
calculated  to  deceive  having  been  shown,  that  the  pursuers 
were  entitled  to  interdict  against  the  defenders  from  using  the 
marks,  and  to  decree  for  £20  as  general  damages,  no  proof 
being  led  of  special  damage-  Sketch  of  the  history  and  scope 
of  the  Trade  Marks  Acts  as  applicable  to  the  case,     Alexander 

V  Hcmnan,  Watson,  &  Co.,  12,  202, 
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Trade  Mark  and  Trade  Ha,me— continued. 

Trade  mark — Infringement — Interdict — Waiver  of  protection — 
Aerated  water  bottles. — In  an  action  by  an  aerated  water 
manufacturer  to  interdict  another  aerated  water  manufac- 
turer from  filling  and  issuing  to  the  public  bottles  having 
the  pursuer's  registered  trade  mark  embossed  on  them,  held 
that  the  pursuer  had  forfeited  his  right  to  prevent  the 
defender  from  using  his  bottles,  having  agreed  with  him  and 
other  aerated  water  manufacturers  for  a  free  interchange  of 
bottles  on  certain  conditions,  which  were  observed  by  the 
defender.  Goutts  v  Northern  ^Preserving  Co.,  Ltd.,  12, 
259. 

Trade  name — Infringement — Registration  of  name  in  common 
use — "  Granolithic." — Held  that,  where  there  was  no  inten- 
tion to  deceive  nor  any  reasonable  ground  for  apprehension 
that  purohas.ers  might  be  misled,  the  use  by  an  alleged 
infringer  of  a  word  descriptive  of  a  process  or  manufacture 
would  not  be  interdicted-— the  word  having  also  been  in 
common  use  before  registration.  Stuart  &  Go.  v  Yal  de 
Trovers  Co.,   I,   207. 

Trade  name — Name  wanting  in  distinction — "  Loch  Katrine 
Whishy." — The  name  "  Loch  Katrine  Whisky,"  applied  by  a 
distiller  in  Glasgow  after  the  introduction  of  a  water  supply 
from  Loch  Katrine  to  that  city,  hsld  to  be  descriptive  of 
one  of  the  ingredients  with  which  his  whisky,  as  well  as 
that  of  other  distillers  in  the  city,  was  made,  and  not 
capable  of  being  appropriated  as  a  trade  mark.  Held  also, 
for  like  reasons,  that  the  name  "  Loch  Katrine  Distillery," 
applied  by  another  distiller  to  his  distillery,  could  not 
be  appropriated  as  a  trade  mark.  Bulloch,  Lade,  &  Co. 
V  Grays,  Gl,  554. 

Trade  name — Name  wanting  in  distinction. — Held  that  the 
name  "  Scottish  Clothiers'  Company "  could  not  be  exclu- 
sively appropriated  by  any  Scottish  tailor,  and  therefore 
could  not  be  protected  by  interdict  against  the  use  of  the 
name  "  Scottish  Clothiers,"  and  such  interdict  refused. 
Jacobs  V  Lewis,  20,  282. 

Trade  name — Practice  of  fraudulent  sale — Bass's  beer. — Held 
(rev.  Sheriff-Substitute)  that  to  entitle  the  manufacturer  of 
a  particular  article  to  interdict  against  the  sale  of  another 
article  as  his  when  his  article  is  asked  for,  it  is  not  necessary 
that  there  should  be  proof  of  habitual  practice  or  fraudulent 
intent  on  the  part  of  the  vendor  in  making  such  sales.  Bass 
di  Go.  Y  Laidlav),  2,  135. 

Trade  Union.      See  Contract  I.,  Title  to  Sue. 

Tpaffic.      See  Caebiage,  Police  V.,  Railway  II.,  Reparation  I.,  II.  (o). 
Road  I. 

Tramway.     See  Police  IV.,  Reparation  II.  (c),  III.  («). 

Trespass.     See  Game,  Interdict,  Lease  III.,  Property,  Reparation 
II.,  Sheriff  I.,  Winter  Herding. 
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Triennial  Ppeseription.     See  Pbescbiption  I. 

Truck.      See  Master  and  Servant  II. 

Trust.  See  also  Bankruptcy  IV.  (c),  V.,  VI.,  Compensation, 
Evidence,  Expenses  I.,  Husband  and  Wipe  III.,  Jurisdiction 
III.,  IV.,  Multiplbpoinding,  Repetition,  Sale. 

Administration — Admission  of  reporters  to  meetings  of  trustees. 
— The  majority  of  the  trustees  under  a  g^wasi-public 
charitable  trust  resolved  to  admit  reporters  to  their  meet- 
ings. One  of  the  minority  sought  to  interdict  them  from 
carrying  out  the  resolution.  Held  that  the  resolution  was 
not  ultra  vires  of  the  trustees  either  at  common  law  or  under 
the  trust  deeds,  and  that  it  was  not  a  bye-law  requiring 
confirmation  at  a  subsequent  meeting  before  it  could  be  acted 
on,  and  action  accordingly  dismissed.  Li.ndsay  v  Buchanan! s 
Trustees,  8,  37. 

Proof — Act  1696,  cap.  25. — Where  a  sum  of  money  was  deposited 
in  trust  with  a  party  who  had  no  written  title  thereto,  held 
that  the  Act  1696,  cap.  25,  did  not  apply,  and  that  a  proof 
of  the  trust  and  circumstances  prout  de  jure  was  competent. 
M'Arthur's  Executor  v  Young,  5,  340. 

Proof — Insurance  policy  effected  by  a  father  over  a  son's  life. — 
A  father  having  effected  a  policy  of  insurance  over  his 
son's  life,  the  children  of  the  latter,  on  his  death,  raised 
an  action  to  have  it  declared  that  the  policy  had  been 
effected  in  trust  for  their  behoof,  and  that  they  were  entitled 
to  participate  equally  in  the  proceeds.  Held  (1)  that  the 
constitution  of  the  alleged  trust  could  be  proved  only  by  the 
writ  or  oath  of  the  defender,  and  (2)  upon  his  deposition 
that  the  defender,  who  had  made  advances  to  his  son,  was 
indefeasibly  entitled  to  the  proceeds.      Orr  v  Russell,  8,  75. 

Resignation — Gessio. — Held  that  the  trustee  in  a  cessio  can 
resign  at  any  stage.     Anthony's  Gessio,  8,  87. 

Settlement — Direction  to  assume — 'Enforcement  hy  Sheriff. — 
Where  a  mortis  causa  trust  disposition  directed  the  trustees 
at  a  certain  time  to  assume  A  as  a  co-trustee,  they  were 
ordained  to  lodge  in  a  process  at  A's  instance  for  enforce- 
ment of  this  direction  a  deed  of  assumption  in  his  favour. 
Hay  V  Cochran^ s  Trustees,   1,   79. 

Statutory  trustees — Administration — Profits  to  trustees. — ^Where 
individual  commissioners  of  police  made  profits  on  work 
done  for  their  burgh,  the  burgh  accounts  were  corrected  by 
striking  out  the  sums  paid  as  profit.  Galdwell  v  Stranraer 
Police  Gommissioners,   1,  90. 

Testamentary  trust — Interim  payment  of  residue- — Ratification 
of  trustees'  actings. — Held  that  where  testamentary  trustees 
voluntarily  made  an  interim  payment  on  account  of  residue, 
they  were  entitled  to  a  discharge  of  their  actings  and  intro- 
missions to  date,  before  making  the  payment,  and  were  not 
bound  to  pay  in  exchange  for  a  simple  receipt.  Baird,  &c. 
V  Strain's  Trustees,  16,. 82. 
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Trust — continued. 

Trustee  auctor  in  rem  suam — Employment  of  trustee  to  do  work 
on  trust  property — Consent  of  beneficiaries. — Held  that, 
though  a  trustee  must  not  make  profit  out  of  work  for  the 
trust  estate,  a  co-trustee  and  his  wife  (the  latter  of  whom 
was  beneficiary  under  the  trust),  who  acquiesced  in  hie  em- 
ployment by  approving  of  accounts  containing  charges  for 
the  work,  were  barred  from  objecting.  Gorsar  v  Mathers, 
3,  75. 

Turnpike.     See  Road. 


36 
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Ultra  Vires.      See  Burgh,  Trust,  University. 
Underwriter.      See  Agency,  Insurance  IV. 
University.     See  also  Contract,  Title  to  Sue. 

Powers  of  University  Courts  to  charge  fees — Whether  students 
entered  under  old  rules  hound  hy  new  rules. — A  student 
entered  for  an  examination  at  Glasgow  University  at  a 
time  when  the  University  charged  a  fee  of  £5  5s.,  and  did 
not  impose  it  again  in  case  of  failure  to  pass  at  once.  He 
failed  to  pass  several  times,  and,  before  he  passed,  the 
University  Court  resolved  to  charge  £2  2s.  for  each  re- 
examination after  the  second.  He  paid  this  fee  under 
protest.  Held  that  he  could  not  obtain  repayment  of  the 
fee,  in  respect  (1)  that  the  Court  was  acting  within  its 
powers,  and  might  have  charged  the  full  £5  5s.  ;  and  (2) 
the  resolution  of  the  Court  embraced  students  who  had 
originally  entered  for  the  examination  before  the  resolution 
as  well  as  those  who  entered  after  it.  Memies  v  Glasgow 
University,  8,  173. 

Unlawful  Contract.     See  Contract  I. 

Unseaworthiness.    See  Ship  II.,  V. 

Usag'e.     See  Agency  II.,  Church  I.,  Contract,  Market,  Partnership, 
Sale  I.,  II.,  IV.,  Ship  II. 

Usury.     See  Interest,  Loan. 
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VagFant.      See  Poor  I.,  Process  IV. 

Valuation  of  Lands.      See  also  Assessment  I.,  Poor,  Titlbi  to  Sue. 

Cost  of  roll  furnished  to  parochial  board. — Held  that  the  town- 
clerk  of  a  burgh  who  furnished  a  copy  of  the  valuation 
roll  to  the  parochial  board  in  accordance  with  the  provisions 
of  the  12th  section  of  the  Lands  Valuation  Act,  1854,  had 
no  claim  against  the  board  for  the  expense  thereof. 
Linlithgow  Town^clerh  v  Linlithgow  Parochial  Board, 
2,   181. 

Cost  of  roll  supplied  to  parishes. — Held  that  the  commissioners 
of  supply,  and  not  the  parochial  boards,  are  liable  to  the 
clerk  of  supply  for  his  fees  for  supplying  copies  of  the 
valuation  roll  to  parishes.  Campbell's  Executors  v  Bute 
Commissioners  of  Supply,    Gl,   570. 

False  return  of  rental — Suit  for  penalty — Delay  in  prosecuting 
— Summary  Procedure  Act  of  1864,  sec.  24. — Wliere  a  pro- 
prietor, making  a  return  of  the  rental  of  his  property,  was 
prosecuted  for  a  penalty  in  respect  of  its  alleged  falsity 
under  sees.  7  and  37  of  the  Lands  Valuation  Act,  1854, 
held  that  the  complaint  must,  in  respect  of  the  24th  section 
of  the  Summary  Procedure  Act  of  1864,  be  raised  within 
six  months  "  after  the  matter  of  complaint "  arose,  that  is, 
after  the  return  was  delivered,  and  not  after  the  expiry  of 
the  year  of  valuation,  and  that  as  this  period  had  elapsed, 
the  complaint  feU  to  be  dismissed.  Macintosh  v  M' Vicar, 
19,  37. 

Unfinished  property,  can  it  be  entered? — The  "yearly  value" 
to  be  entered  in  the  valuation  roll  is  the  rent  at  which 
"  in  their  actual  state ''  subjects  may  reasonably  be  expected 
to  let  from  year  to  year.  When  an  assessor  had  entered 
certain  houses,  part  of  other  subjects,  as  "  unfinished,  £50," 
this  entry  was  held  as  a  mere  memorandum,  and  as  showing 
that  they  were  not  lettable  and  therefore  not  assessable. 
Opinion  that  the  assessor  can  deal  with  subjects  only  as  in 
their  actual  state  at  the  date  when  the  roll  is  made  up. 
Lamarhshire  County  Council  v  Wisha/rt,  7,  295. 

Vesting".     See  Succession. 

Vindication.      See  Hiring  II.,  Lease  V.,  Poinding. 

Violent  Profits.      See  Lease  VIII.,  Process  IV.,  VIII. 
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Vitious    Intromission.      See    also    Assessment    III.,    Negotiorum 
Gbstio. 

Intromission  with  lunatic's  estate  without  legal  title. — Held 
that  vitious  intromission  applies  only  to  the  estate  of  a 
deceased  person,  and  that  action  by  a  creditor  of  a  lunatic 
against  a  person  intromitting,  without  legal  title,  with  the 
lunatic's  estate,  is  incompetent.  M'Laren  v  Eobertson,  11, 
U. 

Relevancy — Specification — Insufficient  averment  of  estate  inter- 
meddled with. — An  action  against  a  vitious  intromitter  with 
the  estate  of  a  deceased  married  woman  alleged  intromission 
with  effects  belonging  "  to  her  or  her  husband,  or  partly  to 
the  one  and  partly  to  the  other  of  them."  Held  that  there 
was  no  relevant  averment  that  any^estate  belonged  to  the 
deceased,  and  action  dismissed.  M'Laren  v  Robertson, 
11,  44. 

Volunteers.      See  Assessment  II.,  Reparation  I.,  Title  to  Sue. 

Vote.     See  Bankeuptct  IV.  (6),  Election,  Franchise,  School. 
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Wager.     See  also  Agency  II.,  Contract  I. 

Agency  in  betting — Gaming  Act,  1892. — Held  that  the  Gaming 
Act,  1892,  applies  to  Scotland,  and  that  a  claim  for  payment 
of  the  balance  on  an  account  for  lasses  and  commissions  by 
an  agent  in  turf  betting  transactions  was  null  under  the 
Act.  Opinion  that  at  common  law  the  claim  by  or  against 
an  agent  in  unlawful  transactions  must,  to  be  enforceablo, 
be  distinct  from  the  unlawful  transactions  themselves. 
M'Sorley  v  Muirhead,    14,   71. 

Betting  for  undisclosed  principal. — Where  the  pursuer  made 
bets  with  third  parties  in  his  own  name  and  lost  and  paid 
them,  but  claimed  that  he  acted  as  agent  for  the  defender, 
held  that  he  could  not  recover  from  the  defender  in  a  Court 
of  law.     Aston  v  Moncreiffe,    12,    111. 

Stakeholder  mandatary  of  bettor — Recall  of  mandate. — Held 
that  the  unsuccessful  party  to  a  bet  is  entitled  to  recover 
his  money  from  the  stakeholder,  if  it  is  still  in  the  stake- 
holder's hands.      Robertson  v  Wilson,  2,  64. 

Wages.     See    Arrestment    III.,    Bankruptcy    III.,    Lease    V.    (6), 
Master  and  Servant  II.,  Ship  V. 

Waiver.     See  Lease  VIII.,  Process  VI. 

Warrandice.     See  Lease  III.,  Property  L,  Sale  III. 

Warranty.      See    Carriage,    Contract,    Debts    Recovery    Act    I., 
Harbour,  Hiring,  Lease,  Road,  Sale  III.,  Ship  II.,  V. 

Water.      See     Assessment,     Church,     Lease,     Nuisance,     Public 
Health,  River,  Servitude. 

Waterworks  Clauses  Act.     See  Public  Health. 

Way.     See  Road,  Servitude,  Sheriff  I. 

Weig-ht.      See  Contract  I.,  Mine. 

Wife.     See  Husband  and  Wife. 

Will.     See  Succession,  Writ. 
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WinteF  Herding-  Act.      See  also  Property. 

Drove  road. — The  Act  anent  winter  herding  does  not  apply  to 
ground  adjoining  a  drove  road  which  is  vmencloeed  and 
unplanted.  Question,  whether  it  is  to  be  restricted  to  cases 
where  the  parties  are  conterminous  occupants  or  owners. 
Gordon  v  Grant,  Gl,  575. 

Herding  cattle  off  roofed  building. — Question,  whether  this  Act 
applied  in  the  case  where  the  door  of  a  house  or  shed 
situated  in  a  field  was  sometimes  left  open ;  and  opinion 
that  the  owner  of  cattle  not  restrained  by  fences  must  herd 
them.     Drysdale  v  Saline  Valley  Coal  Co.,  12,  59. 

Limitation  of  action. — Held  that  the  limitation  of  action  for 
penalties  enacted  by  sec.  24  of  the  Summary  Procedure  Act, 
1864,  applies  to  the  penalties  recoverable  under  the  Winter 
Herding  Act,  1686,  cap.  11.     Grewer  v  Wright,  02,  412. 

No  damage. — Held  that  an  action  for  penalties  under  this  Act 
is  relevant  even  although  it  is  not  alleged  that  damage  has 
been  done  by  the  trespass.     Leith  v  Ross,   11,  110. 

Poinding  of  cattle  strayed  from  common  pasture. — The  applica- 
tion of  the  Act  1686,  cap.  21,  is  not  restricted  to  lands  in 
exclusive  possession,  but  extends  to  the  case  of  trespass  from 
land  occupied  by  crofters  as  common  pasture.  Observations 
as  to  the  duty  of  herding  and  folding  in  order  to  prevent 
trespass.     Laurenson  v  Bruce,  8,  338. 

Trespass  by  cattle — Interdict. — Held  that,  on  proof  of  failure 
to  comply  with  the  provisions  of  the  Act  1686,  cap.  11, 
the  pursuer,  besides  the  remedies  of  poinding  the  strayed 
cattle  and  suing  for  damages  mentioned  in  the  Act,  would 
be  entitled  to  interdict.    Robertson  v  Wright,  1,  109. 

Trespass  of  cattle — Penalty. — Circumstances  in  which  held  that 
a  proprietor  was  entitled  under  the  Act  1686,  cap.  11,  to 
the  statutory  penalty  of  half  a  merk  Soots  for  each  head 
of  cattle  trespassing  upon  his  land.  Robertson  v  Wright, 
2,  60. 

Trespass — Liability  of  tenant  to  his  landlord  for  penalties,  &c. — 
Held  that  a  tenant  farmer,  the  owner  of  sheep  which  had 
strayed  into  woods  belonging  to  his  landlord,  and  had  been 
seized  by  the  landlord  in  the  exercise  of  the  right  conferred 
by  the  statute  1686,  cap.  11,  was  liable  in  the  penalties 
under  the  statute,  and  the  expense  of  keeping  the  sheep. 
Stiuirt  V  Gilmour,   19,  296. 

Whether  in  force. — Held  that  the  Winter  Herding  Act,  1686, 
cap.  21,  is  stiU  valid,  and  that  penalties  under  it  can  be 
enforced.     Porter  v  Taylor,  2,  444. 

Witness.  See  Crime,  Evidence,  Expenses  L,  II.,  Law  Agency  II., 
Process  VII.,  Slander,  Writ. 

Workman.  See  Arrestment  III.,  Bankruptcy  III.,  Lease  V.  (6), 
Master  and  Servant,  Reparation  III.,  IV.,  VI.,  VII., 
Workmen's  Compensation  Act. 
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I.  Employment— (a)  Kind  of  Employment. 

Building — Repair — Whitewashing. — Held  that  whitewashing  is 
not  a  repair  in  the  sense  of  the  Workmen's  Compensation 
Act,  1897,  sec.  7.       Sergeant  v  Hay,  Steven,  &  Co.,  15,  51. 

Building — G  onstmction — Machine  used  for  construction. — 
Held  that  the  erection  of  new  vats  in  a  bonded  warehouse, 
after  it  had  been  completely  erected,  taken  possession 
of,  and  occupied  by  the  owner,  was  not  part  of  the  con- 
struction of  the  building  in  the  sense  of  sec.  7  of  the 
Workmen's  Compensation  Act,  1897,  and  that  a  hoist  in 
the  warehouse  used  without  authority  by  the  deceased 
workman  for  carrying  bricks  for  building  the  vats  was  not 
a  machine  driven  by  mechanical  power  used  in  the 
construction  of  the  building.  Gaffney  v  Paterson  S  Son, 
15,  87. 

Building  —  Repair  —  Scaffolding  —  Ladder  —  Painting.  — 
Held  that  a  public  market,  in  which  the  iron  beams  were, 
with  the  object  of  preserving  them,  being  painted  by  a 
workman  standing  on  a  ladder,  was  not  a  "  building  being 
repaired  by  means  of  a  scaffolding  "  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897 — the  ladder  not 
being  a  scaffolding.  Question,  whether  the  painting  was 
"  repair."     M'Donald  v  Hdbhs  &  Sa/muel,  15,  316. 

Building — Repair — Scaffolding — Painting.- — Held  that  em- 
ployment in  a  building  exceeding  30  feet  in  height,  of  which 
only  a  particular  room  was  being  repaired  by  means  of  a 
scaffolding,  did  not  fall  within  the  Workmen's  Compensation 
Act,  1897.  Opinion  that  painting  may  be  "  repair  "  in  the 
sense  of  sec.  7  of  the  Act.      Paton  v  Robertson,  16,  49. 

Building — Constructive  worh — Painting. — Circumstances  in 
which  it  was  held  that  painting  work  was  constructive  work 
on  a  building  over  30  feet  high,  and  that  the  respondents 
were  liable  in  compensation  to  the  widow  of  a  deceased 
painter  who  fell  from  the  scaffold  and  was  killed.  Bradley, 
(kc.  V  Hobbs  &  Samuel,  16,  126. 

Building — Erection — Scaffolding  of  hoards  afterwards  incor- 
porated in  building. — A  workman  employed  by  a  joiner, 
who  had  sub-contracted  for  the  execution  of  work  at  the 
erection  of  a  shed  over  30  feet  high,  received  fatal  injuries 
by   falling   from  the   upper   joists.       He   was   working   on 
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sarking  boards  which  were  intended  for  the  roof,  but  which 
were  meantime  laid  across  the  joists  as  a  scafiold.  These 
boards  were  the  only  scaffolding  used  in  the  erection  of  the 
shed.  Held  that  the  shed  was  being  erected  by  means  of 
a  scaffolding  in  the  sense  of  the  Workmen's  Compensation 
Act  of  1897,  sec.  7,  and  that  compensation  was  due  by  the 
principal  contractor.      Colquhoun  v  Arrol  <k  Co.,  16,  170. 

Building — Construction  or  repair — Exhibition. — A  workman 
was  employed  by  a  painter  in  preparing  part  of  an  exhibi- 
tion, a  building  over  30  feet  in  height,  for  the  reception  of 
pictures,  and  was  standing  on  a  ladder,  when  it  slipped  and 
he  fell  and  received  injuries  which  incapacitated  him  from 
working.  The  painter,  the  respondent,  was  not  employed 
by  the  contractor  for  the  building,  but  by  photographers 
who  had  taken  space  for  the  purpose  of  exhibiting  their 
photographs.  Held  that  the  work  was  one  of  construction 
or  repair  of  a  building,  and  that  the  applicant  was  entitled 
to  compensation.      Stewart  v  Paterson,  20,  194. 

Engineering  work — Alteration- — Removal  of  machinery.- — ■ 
Held  that  the  Workmen's  Compensation  Act  of  1897  did 
not  apply  to  the  case  of  injury  to  a  workman  employed 
by  a  man  who  had  contracted  with  the  purchaser  of  a  piece 
of  machinery  to  remove  it  from  the  ground  of  a  third  party, 
where  the  injury  occurred  in  the  removal,  inasmuch  as  the 
accident  did  not  take  place  in  construction,  "  alteration," 
or  repair  in  an  ''  engineering  work,"  and  the  contractor 
was  not  an  "  undertaker  "  in  such  a  work,  in  the  meanings 
given  to  these  terms  by  sec.  7  of  the  Act.      Baa  v  Eraser, 

15,  259. 

Engineering  work — Electric  installation  in  fa^ory. — Held 
that  the  putting  of  an  electric  installation  into  a  going 
factory  by  a  firm  of  electrical  engineers  is  not  an  "  engineer- 
ing work "  in  terms  of  sec.  7  (2)  of  the  Workmen's 
Compensation    Act    of    1897.       Bryden    v    Tuck    ds    Co., 

16,  318. 

Engineering  work  —  Sewer  —  House  sewer.  —  Held  that  a 
conduit  for  the  conveyance  of  sewage  from  a  mansion-house 
to  the  sea  was  a  sewer  within  the  meaning  of  sec.  7,  sub-sec 
1,  of  the  Workmen's  Compensation  Act,  1897,  and  that  a 
workman  who  was  injured  in  the  course  of  its  construction 
was  entitled  to  compensation  under  the  Act.  Neilson  v 
Anderson,  17,  62. 

Engineering  work — Sewer — Repair — Emptying  of  cesspool. — 
A  labourer  was  suffocated  by  an  escape  of  sewer  gas  while 
engaged  cleaning  out  or  emptying  a  cesspool  connected 
with  a  main  sewer.  Held  that  the  cesspool  was  a  sewer  in 
the  sense  of  the  Workmen's  Compensation  Act,  1897,  but 
that  the  emptying  of  it  was  not  a  work  of  "  repair  "  in  the 
statutory  or  any  sense.      Gillan  v  Anderson,  17,  292. 

Factory — Electricity  generating  station. — Held  that  an  electric 
power   generating  station   was   not,   prior  to    1st   January, 
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1902,  a  "  factory  '  within  the  meaning  of  the  Factory  and 
Workshop  Act,  1895,  or  of  sec.  7  of  the  Worlimen's  Com- 
pensation Act,  1897.  Stannage  v  Corporation  of  Glasgow, 
18,  325. 

Factory — Grain  elevator. — Held  that  a  grain  elevator  used  for 
discharging  grain  at  the  harbour  of  Glasgow  was  a  factory, 
and  that  a  lad  employed  in  oiling  the  machinery  thereof 
was  a  workman  in  the  sense  of  the  Act.  M'Kemie  v  United 
Grain  Elevator  Go.,   16,  92. 

Factory — Shipbuilding  yard — Vessel  in  dock  and  in  river. — 
Held  that  a  runner  employed  with  others  to  take  a  vessel 
from  a  dock  and  down  a  river  on  its  trial  trip  was  not  a 
workman  working  on  the  vessel  in  the  sense  of  the  Act, 
but  a  seaman,  and  that  the  vessel  while  so  sailing  in  the 
river  was  not  near  the  yard.  Smith  v  Napier  &  Sons, 
Ltd.,  15,  88. 

Factory — Vessel  being  unloaded  by  machinery. — Circumstances 
in  which  it  was  held  that  an  accident  occurring  on  board  a 
vessel  while  she  was  being  unloaded  in  dock  by  machinery, 
but  which  was  not  in  any  way  connected  with  the  machinery, 
did  not  fall  within  the  Workmen's  Compensation  Act,  1897. 
liovirie  v  Lamont  &  Co.,   15,   177. 

Factory — Ship  in  public  dock — Liability  to  sub-contractor' s 
workmen. — Held  that  a  workman  injured  while  working  at 
repairs  on  board  a  ship  lying  in  a  public  dock  was  injured 
in  a  factory  which  was  a  shipbuilding  yard ;  and  that  the 
shipbuilders,  as  occupiers  of  the  factory,  were  liable  to  him 
in  compensation,  although  the  ship  was  many  miles  from 
their  yard,  and  the  workman  was  employed  by  engineers 
with  whom  they  had  sub-contracted  to  construct  the  engines. 
[Sequel  to  Jackson  v  Rodger  ds  Co.,  in  Court  of  Session, 
3rd  July,  1899,  36  S.L.R.  851.]  Jackson  v  Rodger  ds  Co., 
15,  306. 

Factory — Warehouse. — Held    that    a    store    described    was    a 
"  warehouse,"  which  was  brought  within  the  scope  of  the 
expression   "  factory "   by   sec.    7,    sub-sec.    2,   of   the  Act 
Livingstone  v  Campbells,  MacLagan,  &  Co.,   18,  12. 

Factory — Warehouse  solely  for  storage. — Held  that  a  warehouse 
used  only  for  the  storage  of  goods,  and  in  which  no  manu- 
facturing process  was  carried  on  or  manual  labour  exercised 
for  the  sake  of  gain,  was  not  a  factory  in  the  sense  of 
the  Act,  and  that  the  dependants  of  a  workman  kiUed 
therein  were  not  entitled  to  any  compensation.  Latimer 
V  Dempster,  Moore,  ds  Co.,  18,  257. 

Factory — Workshop. — Held  that  part  of  a  warehouse  floor  which 
was  used  for  foot-driven  machinery  and  partitioned  ofi  was 
not  a  factory  in  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  1897,  and  was  not  a  warehouse  in  the  sense  of 
sec.  7  (2)  of  the  said  Act,  but  was  a  workshop,  and  that 
the  Act  did  not  apply.      Gunn  v  Ferguson  &  Sons,  18,  350. 
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Quarry. — Held  that  the  Workmen's  Compensation  Act,  1897, 
did  not  apply  to  an  accident,  in  respect  that  the  quarry 
in  which  it  happened  was  not  20  feet  deep.  Murvday  v 
Lorn  District  Committee,  17,  356. 

Quarry — Checkweigher  cutting  slates. — Held  that  a  check- 
weigher  in  a  slate  quarry,  who  was  not  expressly  engaged  to 
cut  slates  but  who  would  have  been  paid  for  slates  properly 
cut  by  him,  was  entitled  to  compensation  for  injury  received 
while  cutting  slates.  M'Lucas  v  Aberfoyle  Slate  Quarries 
Co.,  17,  358. 

Bailway — Street  trcmiways. — Held  that  a  street  electric  tram- 
way car  system  cannot  be  construed  to  be  a  railway  within 
the  meaning  of  the  Workmen's  Compensation  Act.      Hecdy 

V  Corporation  of  Glasgow,  19,  196. 

I.  Employment— (b)  Course  of  Employment,  Miseonduet. 

Course  of  employment — Distance  from  factory. — When  a  work- 
man was  engaged  putting  up  decorations  on  a  mansion-house, 
situated  between  twenty  and  thirty  miles  away  from  the 
warehouse  of  his  employer,  he  fell,  and  sustained  fatal 
injuries.  Held  that  the  deceased  was  not  within  the  category 
of  workmen  to  whom  the  Workmen's  Compensation  Act, 
1897,  applies.      Riley  v  Barlow,  14,  344. 

Course  of  employment — Iiojv/ry  from  machine  casually  worked 
by  injured  person. — Circumstances  in  which  a  laundry 
worker  was  held  entitled  to  compensation  under  the  Work- 
men's Compensation  Act,  1897,  whose  hand  was  injured 
while  temporarily  working  a  machine  which  was  usually 
under  the  charge  of  another  worker,  but  which  she  was 
or  might  have  been  specially  instructed  to  use — a  practice 
of  changing  the  particular  jobs  of  the  workers  having  been 
proved.      Wilson  v  Ferrier  &  Co.,  15,  144. 

Course  of  employment — Injury  by  felloiv-worrhmen  in  play. — 
A  workman  was  working  at  an  anvil  in  a  blacksmith's  shop 
at  a  large  shipbuilding  yard,  when  two  of  his  fellow-workmen, 
who  were  engaged  in  horse-play,  stumbled  against  him  and 
knocked  him  over  a  bucket  of  water,  whereby  his  leg  was 
broken.  Held  that  the  accident  arose  out  of  and  in  the 
course  of  his  employment,  and  that  compensation  was  due 
under  the  Workmen's  Compensation  Act  of  1897.     Falconer 

V  The  London  amd  Glasgow  Engineering  and  Iron  Ship- 
building Co.,  Ltd.,  17,  8. 

Course  of  employment — Meal  hour. — ^A  navvy  employed  in  the 
making  of  a  railway  walked  along  it  during  his  dinner  hour, 
and  got  disabled  by  an  accident  to  his  foot.  Held  that  the 
accident,  even  if  it  occurred  in  the  course  of  his  employment, 
did  not  arise  out  of  it,  and  the  Workmen's  Compensation 
Act  of  1897  did  not  apply.  M' Garry  v  Caledordan  Railway 
Co.,  16,  103. 

Course  of  employment — Railway  carter — "  On,  in,  or  about  a 
railway." — ^A  carter  in  the  employment  of  a  railway  company 
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was  at  a  railway  shed  witli  his  horse  and  lorry  in  order  to 
take  delivery  of  goods  from  railway  wagons,  and,  while 
waiting,  his  horse  started  forward,  and  he  was  crushed  to 
death  between  his  own  lorry  and  another.  Held  that  the 
accident  arose  out  of  and  in  the  course  of  his  employment 
"  on,  in,  or  about  a  railway,"  and  that  compensation  was 
due  to  his  dependants.  Devine,  &c.  v  Caledonian  Railway 
Co.,  15,  252. 

Course  of  employment — Straying  during  worktime. — Where  the 
claimant,  whose  duty  was  to  attend  a  biscuit  machine  in 
the  respondents'  bakery,  and  who,  during  a  temporary 
stoppage  of  that  machine,  had  gone  to  another  machine  for 
purposes  of  his  own,  and  there,  in  some  unexplained  way, 
got  injured,  held  that  the  accident  did  not  arise  out  of  and 
in  course  of  his  employment.  M'Vey  v  Macfarlane,  Lang, 
&  Co.,  15,  169. 

Course  of  employment — Volunteered  aid. — Held  that  a  labourer's 
hammerman,  who,  unbidden,  went  up  a  ladder  in  an 
engineer's  workshop  to  find  out  tjhe  cause  of  an  overflow  of 
water  from  a  tank,  and  there  met  with  his  death,  was  not 
killed  "  by  accident  arising  out  of  and  in  the  course  of  the 
employment."     Durham,  v  Broton  Bros.  &  Co.,  14,  348. 

Course  of  employment — Misconduct. — Held  that,  where  a  work- 
man going  up  a  ladder  to  examine  the  gearing  of  a  machine — 
which  he  was  employed  to  manage  and  which  had  broken 
down,  but  which  it  was  not  his  business  to  repair  and  to  put 
into  gear — was  caught  and  killed  by  a  revolving  shaft,  the 
occurrence  was  an  accident  arising  out  of  and  in  the  course 
of  his  employment  in  the  sense  of  section  1  of  the  Work- 
men's Compensation  Act,  1897;  but  a  proof  allowed  before 
deciding  whether  his  doing  so  was  "  serious  and  wilful  mis- 
conduct "  in  the  sense  of  sec.  1  (2)  (c).  Stead  v  Dunsmuir 
ds  Jackson,  14,  351. 

Course  of  employment — Misconduct. — Where  a  labourer  in  a 
chemical  work  was  killed  while  whitewashing  the  wall  of  a 
drying  shed  in  close  proximity  to  a  revolving  shaft,  but 
there  was  no  evidence  of  how  he  met  his  death,  circumstances 
in  which  Reld  (1)  that  the  accident  occurred  in  the  course  of 
the  deceased's  employment;  and  (2)  that  it  was  not  due  to 
his  wilful  misconduct.  Sergeant  v  Hay,  Steven,  &  Co., 
15,  51. 

Course  of  employment — Misconduct — Tampering  with  forbidden 
machine — Misstatement  of  age. — A  boy  of  sixteen  got  night 
work  near  a  brickmaking  machine  by  stating  that  he  was 
eighteen,  and  was  forbidden  to  touch  the  machine.  He  did, 
however,  touch  it,  unchecked,  and  when  cleaning  it  while  in 
motion  he  got  hurt.  Such  cleaning  was  forbidden.  Held 
that  the  accident  did  not  arise  out  of  and  in  the  course  of 
his  employment,  and,  separatim,  that  it  was  attributable  to 
his  serious  and  wilful  misconduct.  Dollan  v  Linwood  Brick- 
nuthing  Co.,  15,  242. 
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Course  of  employment — Misconduct. — Held  that  a  labourer  who 
was  killed  while  passing  from  one  part  of  a  work  to  another 
to  resume  his  work  was  in  the  course  of  his  employment  at 
the  time  of  the  accident;  and  that  there  was  no  wilful  mis- 
conduct on  his  part  in  crossing  the  rails  between  two  wagons 
which  were  standing  apart  in  a  siding  (in  ignorance  that 
shunting  was  going  on)  with  the  view  of  ascending  a  loading- 
bank  'situated  in  close  proximity  to  his  work.  Grow  ford, 
dsc.  V  Stewart  ds  Menzies,  16,  88. 

Course  of  employment — Misconduct. — Where  a  railway  surface- 
man, working  during  the  night,  had  been  instructed  to  clear 
away  water  from  a  loop  line  adjoining  a  station,  and  was 
some  time  thereafter  found  severely  burned  in  a  covered 
recess  some  distance  away,  where  it  was  the  practice  of  the 
men  to  have  their  meals,  and  shortly  thereafter  died  without 
being  able  to  give  any  explanation  of  the  occurrence,  held 
that  it  was  not  proved  that  the  accident  did  not  arise  out  of 
or  in  the  course  of  his  employment,  or  that  it  was  caused 
through  serious  or  wilful  misconduct  on  his  part,  and  com- 
pensation awarded  accordingly.  Devlin  v  Caledonian 
Railway  Co.,   16,  341. 

Course  of  employment — Miscondvx:t. — A  greaser  in  the  employ- 
ment of  a  railway  company,  after  his  day's  work  and  his 
engagement  as  greaser  were  finished,  but  on  the  day  before 
his  pay  was  due,  took  a  short  cut  home  by  way  of  a  tunnel, 
and  after  emerging  from  the  tunnel  and  while  walking  along 
the  railway  line  was  knocked  down  and  killed  by  a  train. 
There  were  notices  at  each  end  of  the  tunnel  against  tres- 
passers, and  employees  were  prohibited  from  walking  through 
it,  and,  besides,  on  the  night  of  the  accident  the  deceased 
had  been  warned  by  his  foreman  not  to  go  through  it.  Held 
(1)  that  the  accident  did  not  arise  out  of  and  in  the  course 
of  the  deceased's  employment,  and  (2)  that  he  was  guilty 
of  serious  and  wilful  misconduct;  and  the  employers  were 
therefore  not  liable  in  compensation  to  his  father  under 
the  Workmen's  Compensation  Act  of  1897.  Ballot  v  Cale- 
donian Railway  Co.,  18,  55. 

Misconduct — Intoxication. — Circumstances  in  which  it  was  held 
that  an  injury  sustained  by  a  workman,  while  under  the 
influence  of  drink  to  such  an  extent  as  to  be  unfit  for  taking 
care  of  himself,  was  to  be  attributed  to  serious  and  wilful 
misconduct  on  his  part,  and  that  he  was  not  therefore 
entitled  to  compensation  under  the  Act.  Byrne  v  M'Ewan 
<&  Sons,  15,  266. 

Misconduct — Watchman  absent  from  his  post  on  railway. — 
Two  surfacemen  were  set  to  watch  at  night  a  landslip  on  a 
railway  line,  one  at  the  slip  and  the  other  500  yards  ofl.  One 
of  them  fell  asleep  near  the  slip.  The  other  was,  about  the 
hour  of  his  being  relieved,  found  near  the  slip,  injured  by  a 
passing  train,  and  died  within  a  few  minutes.  Circumstances 
in  which  held  that  he  was  not  guilty  of  serious  and  wilful 
misconduct  which  should  bar  a  claim  under  the  Workmen's 
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Compensation  Act  of  1897.     Laidlaw  v  Glasgow  and  South- 
Western  Railway  Co.,   16,   148. 

Misconduct — Violation  of  special  rule  of  colliery — Use  of  prop 
Instead  of  trig  in  ranging  railway  wagons. — Held  that  a. 
shunter  at  a  colliery  in  attempting  to  sprag  a  railway  wagon 
with  a  prop  instead  of  a  trig,  in  violation  of  a  special  rule 
of  the  colliery,  strictly  observed,  was  guilty  of  serious  and 
wilful  misconduct,  and  that  compensation  for  his  death 
through  such  violation  was  not  due  to  his  father.  Armstrong 
V  Dixon,  Ltd.,   18,  58. 

II.  Employer, 

Undertaker — Building — Sub-contract  for  repair  on  factory — 
Work  ancillary  or  incidental  to  trade  or  business  of  under- 
takers.— A  firm  of  dyers  employed  builders  to  do  certain 
repairs  on  their  dyeworks,  and  the  builders  sub-contracted  for 
the  necessary  glazing  work  with  a  firm  of  glaziers.  One  of  the 
glaziers'  men,  while  taking  out  old  glass  in  the  windows  of 
the  roof  of  the  dyework,  preparatory  to  putting  in  new 
windows,  fell  through  one  of  the  windows,  and  was  injured. 
He  claimed  compensation  under  the  Workmen's  Compensa- 
tion Act,  1897,  against  the  occupiers  of  the  dyework  as 
"  undertakers "  in  the  sense  of  the  Act.  Held  (assuming 
that  the  dyers  were  "  undertakers ")  that  the  glazing  of 
windows  was  merely  ancillary  or  incidental  to  the  business 
of  dyers,  and  was  no  part  of,  or  process  in,  their  trade  or 
business,  and  that  they  were  not  liable  in  compensation. 
Elliot  V  Miller  da  Go.,  Yl ,  243. 

Undertaker — Building — Sub-contractor — lAability  of  sub-cortr 
tractor  to  indemnify  undertaker. — A,  the  undertaker,  con- 
tracted with  B  for  the  execution  of  the  mason  and  brickwork 
of  additions  to  certain  buildings.  B,  without  the  sanction 
of  A,  sub-contracted  with  C  to  execute  the  slater  and  plaster 
work.  D,  a  workman  in  the  employment  of  C,  while  engaged 
in  the  execution  of  his  duty,  was  killed.  Held  that  A,  being 
the  undertaker  for  the  whole  of  the  work,  was  liable  in  com- 
pensation to  the  applicant,  but  that  he  was  entitled  to  be 
indemnified  by  C  and  not  by  B  for  the  amount  of  compensa- 
tion and  expenses  awarded  to  the  applicant.  M'Neil  v 
Henderson,  19,  176. 

Undertaker — Building — Employment  by  lessees  of  space  in 
exhibition,. — A  workman,  employed  by  a  painter  who  had 
contracted  with  photographers,  lessees  of  space  in  an  ex'hibi- 
tion,  to  prepare  part  of  it  for  showing  their  photographs, 
fell  while  standing  on  a  ladder  at  the  work  and  was  incapa^ 
citated.  Held  that  the  painter  was  an  undertaker  in  the 
meaning  of  the  Workmen's  Compensation  Act,  1897,  and 
liable  for  compensation.      Stewart  v  Paterson,  20,  194. 

Undertaker — Engineering  work — Contractor  to  remove  piece  of 
machinery. — A  man  who  had  contracted  with  the  purchaser 
Qf  a  piece  of  machinerjr  to  remove  it  froni  the  ground  of 
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a  third  party  held  not  an  "  undertaker  "  in  the  meaning  of 
sec.  7  of  the  Act  of  1897.     Bae  v  Fraser,  15,  259. 

Undertaker — Factory — Sub-contractor's  workman. — Shipbuilders 
held  liable  in  compensation  to  a  workman  employed  by 
engineers  with  whom  they  had  contracted  for  the  construc- 
tion of  engines  for  a  ship  being  built  by  them  in  a  public 
dock  distant  from  their  yard.  Jackson  v  Rodger  <fc  Co., 
15,  306. 

Undertaker  —  Factory  —  Installing  electricity.  —  Held  that 
engineers  putting  an  electric  installation  into  a  going  factory 
were  not  the  "  undertakers "  of  the  factory,  as  they  were 
not  its  occupiers.      Br y den  v  Tuck  &  Go.,  16,  318. 

Undertaker — Factory — Occupier — Stevedore  hiring  machinery  to 
load  a  vessel  from  a  quay. — Stevedores  contracted  with  a 
shipowner  to  load  a  ship  at  a  quay,  and  while  they  were 
using  steam  cranes  and  a  hydraulic  capstan— which  belonged 
to  the  harbour  trust,  and  were  worked  by  its  men — in  the 
loading  of  the  vessel  from  wagons  on  the  quay,  one  of  the 
stevedores'  ra&a  was  accidentally  crushed  between  wagons 
set  in  motion  by  the  man  at  the  capstan.  Held  that  the 
stevedores  were  "  occupiers  of  a  factory  "  within  the  meaning 
of  sec.  23,  sub-sec.  1,  of  the  Factory  and  Workshops  Act, 
1895,  and  so  "undertakers"  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897,  sec.  7.  M'Onie,  &c.  v 
Brady  ds  Co.,  18,  69. 

Undertaker — Portable  threshing  mill  threshing  grain  in  farmer's 
stack-yard — Claim  against  owner  of  threshing  mill  on  his 
servants  death. — Held  that  the  owner  of  a  portable  steam 
threshing  mill  who  had  contracted  to  thresh  a  farmer's  grain 
at  his  farm,  supplying  with  the  machine  men  to  work  it, 
was  not  an  "  undertaker  "  in  the  sense  of  the  Workmen's 
Compensation  Act,  1897,  and  was  therefore  not  liable  in 
compensation  for  the  death  of  one  of  his  servants  resulting 
from  injury  sustained  in  the  threshing  operations. 
Hutchison,  &c.  v  Lumsden,   16,  271. 

III.  Workman. 

Casual  labourer. — In  a  claim  for  compensation  for  the  death  of 
a  dock  labourer  engaged  by  the  hour  and  dismissible  at  an 
hour's  notice,  who  worked  at  irregular  intervals  for  the 
respondents,  and  had  worked  in  their  employment  during 
the  three  years  previous  to  his  death  for  seventy-seven  days 
altogether,  held,  repelling  the  respondents'  plea  that  he  was 
a  casual  labourer,  and  as  such  did  not  fall  under  the  Act, 
that  the  respondents  were  liable.  Small  v  M'Gormack  dk 
Ewing,  15,  123. 

Foreman  miner  receiving  gang's  pay — Contractor. — Held  that 
a  miner,  who  was  the  leading  furnaceman  and  foreman  over  a 
three-shift  gang  of  miners  and  drawers,  and  who  received 
from  the  company  the  whole  amount  due  for  output  under 
an  agreement  at  a  stipulated  rate  per  ton,  was  a  "  workman  " 
in  the  sense  of  the  Workmen's  Compensation  Act,  1897,  and 
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not  a  contractor,  and  that  therefore  his  widow  and  child 
were  entitled  to  compensation.  Macaulay  v  Holmes  Oil 
Co.,  15,  180. 

Gateheeper  of  factory  storage  yard. — A  gatekeeper  of  a  yard, 
separate  from  and  more  than  100  yards  distant  from,  but 
used  in  connection  with,  a  sawmill,  was  held  to  fall  within 
the  benefits  of  the  Workmen's  Compensation  Act,  1897,  in 
respect  that  the  sawmill  was  a  factory  in  the  sense  of  the 
Act,  and  the  deceased  was  working  "  on,  in,  or  about "  it, 
and  in  the  employment  of  the  sawmillers.  M'Arrol  v 
Brownlee  &  Go.,  Ltd.,   16,   135. 

Oiling  lad  at  grain  elevator. — Held  that  a  lad  employed  in  oiling 
the  machinery  of  a  grain  elevator  used  for  discharging  grain 
at  Glasgow  harbour  was  a  workman  in  the  sense  of  the 
Workmen's  Compensation  Act,  1897.  M'Eenzie  v  United 
Grain  Elevator  Co.,  16,  92. 

Quarryman  on  piecework  with  tools  supplied  by  employer. — 
Circumstances  in  which  a  labourer  in  a  quarry,  who  had 
specially  contracted  along  with  another  man  to  remove 
certain  material  at  a  price  per  yard,  being  supplied  with 
tools,  &c.,  by  the  quarrymaster,  was  held  to  be  a  workman 
on  piecework,  and  not  an  independent  contractor,  and  thus 
entitled  his  widow  and  child  to  compensation  from  the 
quarrymaster  as  an  ''  undertaker  "  in  respect  of  his  accidental 
death  while  working  on  the  contract.  Hayden  v  Dick, 
18,  332. 

Seaman — Wreck  raiser. — ^Where  the  claimant,  with  a  squad  of  other 
men,  was  engaged  by  the  respondent  to  assist  in  raising  a 
wreck,  held  that  the  claimant,  when  he  met  with  the  accident, 
was  a  seaman  in  the  sense  of  the  Merchant  Shipping  Act, 
1894,  and  did  not  fall  within  the  category  of  workmen 
defined  under  sub-sec.  1  of  sec.  7  of  the  Workmen's  Com- 
pensation Act,  and  therefore  could  not  claim  benefit  under 
the  Act.      Lumsden  v  Garscadden,  14,  360. 

Seaman — Ship  runner  on  trial  trip. — Held  that  a  runner  help- 
ing to  take  a  ship  from  a  dock  and  down  a  river  on  her 
trial  trip  was  a  seaman,  not  a  workman  in  the  sense  of 
the  Act  of  1897.      Smith  v  Napier  &  Sons,  15,  88. 

IV.  Aeeident. 

Go-existent  disease — Gourse  of  employment. — Where  the  watch- 
man of  a  building  in  course  of  demolition,  who  was  passing 
from  one  part  of  it  to  another  by  a  plank,  slipped  and  fell 
about  12  feet  to  the  ground,  and  died  shortly  thereafter, 
held  that  the  cause  of  death  was  not  an  organic  disease  which 
afiected  him,  but  the  fall,  which  was  an  accident  arising  out 
of  and  in  the  course  of  his  employment.  Simpson,  &c.  v 
Graham  &  Go.,  15,  319. 

Go-existent  disease— Sudden  strain.— Held  that  a  workman  who, 
being  in  impaired  health,  was  injured  by  the  great  and 
sudden  strain  caused  through  the  coming  back  upon  him 
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of  a  tree  trunk  which,  he  was  getting  forward  to  a  sawmill 
bench,  had  been  injured  by  an  "  accident "  in  the  meaning 
of  the  Act,  sec.  1.      Cameron  v  Earl  of  Ancaster,  16,  181. 

Go-existent  disease — Injury  from  fortuitous  and  external  event. 
— A  moulder  while  engaged  in  the  course  of  his  employment 
in  lifting  a  heavy  box,  sustained,  by  a  movement  of  the 
box,  a  severe  strain  which  caused  appendicitis.  Assuming 
either  that  he  had  or  had  not  previously  a  diseased  appendix, 
held  that  this  was  an  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897,  and  that  his  employers 
were  liable  in  compensation.  M'Cann  v  Watson,  Gow, 
(Ss  Co.,  17,  284. 

Co-existent  disease — Inconclusive  proof — Presumption. — Where 
death  followed  an  injury  to  a  workman  in  one  of  the 
scheduled  employments,  held — ^where  the  medical  evidence 
was  conflicting  as  to  whether  the  death  resulted  from  the 
injury  or  not,  but  no  referee  had  been  called  in — that  com- 
pensation was  due,  following  Dunham  v  Clare,  1902,  71 
L.J.  K.B.  68-3.  Struthers  v  Caledonian  Bailway  Co., 
20,  136. 

Lead  poisoning. — Held  that  lead  poisoning,  occurring  to  a  work- 
man employed  in  a  pottery,  was  not  an  "  accident "  within 
the  meaning  of  the  Workmen's  Compensation  Act,  1897. 
Niven  v  West  Lothian  Pottery  Co.,  Ltd.,  15,  360. 

V.  Compensation  and  Procedure— (a)  Option  of  Remedy. 

Option  of  rem,edy — Claimant's  ignorance  of  his  rights. — ^An 
injured  workman  sent  his  employers  notice  of  a  claim  for 
compensation,  using  the  words  "  Workmen's  Compensation 
Act,"  but  without  knowing  his  rights  under  the  Act  or 
that  he  had  other  rights.  Held  that  he  was  not  barred 
by  this  claim,  accepted  by  his  employers  but  never  acted 
on,  from  claiming  under  the  Employers'  Liability  Act,  1880, 
and  at  common  law.      Adami  v  Duncan  <k  Co.,  19,  47. 

Option  of  remedy — Conversion  of  action  into  statutory  arbitra- 
tion.— Held  that,  under  sec.  1,  sub-sec.  4,  of  the  Workmen's 
Compensation  Act,  1897,  after  an  action  for  reparation  at 
common  law  was  dismissed,  it  was  not  too  late  to  ascertain 
whether  the  Act  applied,  and  to  deduct  the  expenses  incurred 
by  the  defenders  in  the  common  law  action  from  the  amount 
of  compensation  awarded.  Livingstone  v  Campbells, 
M' Lagan,  &  Co.,  18,  12. 

Option  of  remedy — Damiages  got  from  a  stranger. — Held  that, 
where  a  workman  who  had  been  injured  through  a  defect 
in  a  wagon  belonging  to  a  railway  company  had  claimed 
and,  without  legal  proceedings,  obtained  damages  from  the 
company,  he  was,  by  sec.  6  of  the  Workmen's  Compensation 
Act,  1897,  precluded  from  obtaining  compensation  under 
the  Act  from  his  employer  in  respect  of  his  injuries.  Brown 
V  Sham,  16,  X47, 
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Option  of  remedy — Sundry  pwyments  under  Act. — An  injured 
workman  gave  due  notice  to  his  employers  of  a  claim-  for 
compensation  under  both  the  Workmen's  Compensation  Act 
and  the  Employers'  Liability  Act.  His  employers  made  to 
him  six  fortnightly  payments  according  to  the  provisions 
of  the  Compensation  Act,  for  each  of  which  he  granted  a 
receipt  bearing  the  words  "  Under  the  Workmen's  Com- 
pensation Act,  1897."  Subsequently,  in  order  to  get  his 
further  compensation  money  in  a  slump  sum,  he  raised  an 
action  under  the  Employers'  Liability  Act.  The  defenders 
pleaded  that  by  his  acceptance  of  the  sums  already  paid 
he  had  elected  his  remedy  under  the  Compensation  Act,  and 
was  thereby  barred  from  seeking  that  under  the  Employers' 
Liability  Act.  Held  that  the  question  in  such  a  case  was 
a  jury  one,  and  that  the  defenders  had,  in  the  circumstances 
of  the  case,  failed  to  prove  that  the  pursuer  had  elected 
to  take  compensation  under  the  Workmen's  Compensation 
Act  to  the  exclusion  of  any  other  competent  remedy. 
M'Intyre  v  Caledonian  Bailway  Co.,  16,  174. 

V.  Compensation— (b)  Agreement,  Discharge,  Memorandum. 

Agreement — Whether  judicial  proceedings  necessary — Expenses. 
— Held  that,  if  an  employer  desires  to  obviate  a  formal 
award  of  compensation  under  the  Workmen's  Compensation 
Act  of  1897,  he  must  offer,  before  an  application  is  presented 
to  the  Court,  to  enter  into  such  an  agreement  as  can  be 
registered  and  enforced  in  the  same  way  as  a  judicial  award ; 
also  held  that  where  no  such  offer  is  made,  expenses  should 
be  allowed  against  the  employer.  Hughes  v  Sharp, 
Stewart,  &  Co.,   15,  304. 

Agreement — Whether  mutual  written  agreement  must  precede 
memorandum  of  compensation. — -Held  that  employers  are 
not  bound  to  enter  into  a  mutual  written  agreement  pre- 
paratory to  the  memorandum  as  to  compensation  for  injury 
prescribed  by  schedule  2,  sec.  8,  of  the  Workmen's  Com- 
pensation Act,  1897.  Swing  v  Barclay,  Curie,  &  Co., 
16,  28. 

Agreement — Offer  to  file  memorandum — Expenses. — Circum- 
stances in  which  held  that  an  ofier  to  file  a  memorandum 
under  par.  8,  of  schedule  2,  was  not  an  "agreement"  in 
terms  of  the  Act  for  payment  of  compensation;  and  that 
as  no  "  agreement "  was  entered  into,  the  pursuer  was 
entitled  to  the  expenses  of  an  application  raised  before  the 
expiry  of  six  months  from  the  date  of  the  accident  for  the 
purpose  of  preserving  her  claim  under  the  Act.  Hannah 
V  Ewing  &  Co.,  16,  77. 

Agreement — Offer  of  compensation  while  wholly  incapacitated 
—Expenses.— Held  that,  under  the  Workmen's  Compensa- 
tion Act,  1897,  a  workman  was  not  bound  to  enter  mto  an 
agreement  by  which  he  would  be  entitled  to  compensation 
only  while  wholly  incapacitated,  and  the  employer  would 
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be  relieved  of  paying  compensation  when  the  workman 
should  become  able  to  do  work  of  some  kind ;  and  that, 
where  he  got  only  the  offer  of  such  an  agreement,  he  was 
justified  in  applying  to  the  Court  for  a  judicial  award,  and 
the  respondents  must  bear  the  costs  thereof.  M'Ewan  v 
Addie  &  Son,  16,  326. 

Diseha/rge — Essential  error. — Circumstances  in  which  it  was 
held  that  a  receipt  granted  by  a  workman  who  had  been 
injured,  for  a  sum  representing  the  amount  of  compensation 
then  due  to  him,  and  by  which  he  discharged  all  claims 
for  compensation  against  his  employers,  had  been  granted 
under  essential  error  as  to  its  terms,  and  was  not  binding 
on  the  granter.      May  v  Napier  Brothers,  Ltd.,   16,   12. 

Meinorarbdum  of  compensation — Right  to  arbitration  when  one. 
— Opinion  that,  in  case  of  agreement  as  to  the  amount  of 
compensation,  a  judicial  award  is  not  necessary,  as  the 
memorandum  of  agreement  provided  by  the  statute  may  be 
registered  at  the  instance  of  either  party,  and  is  enforceable 
as  a  judgment.      Petrie  v  Ramage  &  Ferguson,  16,  51. 

Memorandum  of  compensation — Right  to  arbitration  when  none. 
— Circumstances  in  which  it  was  held  that  an  applicant  was 
entitled  to  make  a  judicial  claim  under  the  Workmen's 
Compensation  Act,  1897,  although  it  was  admitted  that  half 
of  his  average  weekly  earnings  had  been  received  by  him 
from  a  fortnight  after  the  accident  till  the  date  of  the 
application,  there  being  no  written  agreement  for  com- 
pensation, and  no  memorandum  recorded  in  terms  of  the 
Act.      Coleman  v  M'Gulloch  ds  Co.,  16,  142. 

Memorandum  of  compensation — Proof  of  agreement — Implied 
agreement. — Circumstances  and  writings  held  to  instruct  a 
definite  agreement  for  payment  of  compensation  under  the 
Workmen's  Compensation  Act  of  1897,  and  to  afford  material 
for  a  memorandum  of  the  agreement  for  recording  in  the 
books  of  Court.  Hamilton  v  Kinneil  Gannel  Goal  Co., 
17,  212. 

Memorandum  of  compensation — Procedure — Appeal. — ^Where  a 
workman  has  been  injured  and  terms  of  compensation  have 
been  settled  under  the  Workmen's  Compensation  Act,  if  the 
accuracy  of  the  memorandum  of  agreement  is  disputed  and 
warrant  to  record  it  is  asked,  the  proper  course  is  to  allow 
a  proof  as  to  the  terms  of  the  agreement ;  and  appeal  is 
competent  against  an  order  by  the  Sheriff-Substitute,  as 
judge  under  sec.  8  of  sched.  2,  ordaining  a  proof  as  to  the 
nature,  extent,  and  duration  of  the  workman's  injuries. 
Foreshey  v  Baird  &  Co.,  20,  15. 

Memorandum  of  compensation — Sheriff — Whether  "  incapacity  " 
in  memorandum  total  or  partial. — ^Where  a  workman 
injured  in  his  employment  applied,  when  partially  recovered 
and  earning  wages  elsewhere,  for  registration  of  a  memo- 
randum of  agreed  compensation  "  during  his  incapacity," 
held  that  the  Sheriff's  function  was  concluded  by  his  finding 
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that  the  memorandum  was  genuine.  Observations  on  the  use 
of  "  total "  or  "  partial  "  as  applied  to  "  incapacity  "  in  a 
memorandum.      Forresky  v  Baird  &  Co.,  Ltd.,  20,  117. 

Memorandum  of  compensation — Recording — Residence  of  work- 
man— Appeal. — Held  that  a  workman  who  had  come  to  an 
agreement  with  his  employers  for  payment  of  compensation 
for  an  injury  received  by  him  was  entitled  to  have  a 
memorandum  of  the  agreement  recorded  in  the  Sheriff  Court 
books  of  the  district  where  the  accident  occurred,  although 
the  workman  himself  resided  in  another  country,  and  that 
the  application  to  the  Sheriff  for  a  special  warrant  to  record 
such  memorandum  was  appealable  from  the  Sheriff- 
Substitute  to  the  Sheriff.  Divers  v  Pumpherston  Oil  Co., 
Ltd.,  20,   126. 

V.  Compensation— (e)  Notice,  Claim. 

Claim. — Time  limited  for  proceedings. — ^A  workman  was  totally 
incapacitated  for  work  while  in  the  course  of  his  employment, 
and  made  a  claim  for  compensation  under  the  Workmen's 
Compensation  Act,  1897,  whereupon  his  employers  paid  him 
the  statutory  amount  of  compensation  during  six  months; 
thereafter  he  petitioned  the  Court  for  an  order  to  pay  it, 
and  was  met  by  a  plea  that,  under  sec.  1  (4)  of  the  Act, 
read  along  with  sec.  2,  six  months,  the  "  time  limited  for 
taking  proceedings,"  had  expired.  Held  that  the  words 
"  claim  for  compensation  "  in  the  2nd  section  did  not  apply 
to  the  petition,  but  to  the  demand  for  compensation. 
M'Kay  v  Henderson  d;  Co.,  15,  223. 

Claim — Period  for  action. — Held  that  a  petition  served  after 
the  expiry  of  six  months  from  the  date  of  the  accident, 
although  the  warrant  for  service  was  granted  on  the  last  day 
of  the  six  months,  was  not  brought  within  the  time  required 
by  the  Workmen's  Compensa,tion  Act,  1897.  M'Cabe  v. 
Smsllie,  16,  187. 

Claim — Letter  intimating  claim. — Held  that  a  formal  letter 
intimating  a  claim  for  compensation  within  six  months  after 
an  accident  was  a  timeous  and  sufficient  claim  under  the 
Workmen's  Compensation  Act,  1897.  Munday  v  Lorn 
District  Committee,  17,  355. 

Notice — Whether  employer  prejudiced  hy  want  of  notice. — 
Circumstances  in  which  held  that  a  pursuer,  who  had  been 
hurt  on  22nd  June,  1899,  ajid  had  not  given  formal  notice 
till  18th  November  following,  had  proved  that  the  defender, 
his  employer,  was  not  prejudiced  in  his  defence  by  the  want 
of  such  notice.      Cameron  v  Ha/rl  of  Ancaster,  16,  181. 

JSfotice — Prejudice  to  em.ployer. — ^Where  an  applicant  for  com- 
pensation had  sent  notice  of  the  accident  to  the  respondents 
five  weeks  after  its  occurrence,  circumstances  in  which  held 
that  such  notice  was  not  sent  as  soon  as  practicable,  and  that 
the  applicant  had  failed  to  prove  that  the  respondents  were 
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not  prejudiced  in  their  defence  by  want  of  due  notice.    Elliot 
V  Miller  d:  Co.,  17,  243. 

Notice — Claim,. — Circumstances  in  which  held  (1)  that  employers 
had  not  been  prejudiced,  although  no  formal  notice  of  an 
accident  had  been  given  to  them ;  and  (2)  that  a  letter  written 
to  the  employers  claiming  a  sum  of  money  for  loss  and 
damage  was  a  sufficient  claim  under  the  Workmen's  Com- 
pensation Act.  M'Lucas  v  Aherfoyle  Slate  Quarries  Co., 
17,  358. 

Notice— Effect  on  claim. — Circumstances  in  which  a  notice  of  a 
claim  for  compensation  using  the  words  "  Workmen's  Com- 
pensation Act "  held  not  to  bar  workman  from  claiming 
outside  that  Act.      Adam  v  Buncan  &  Co.,  19,  47. 

V.  Compensation— (d)  Arbitration, 

Expenses — Scale. — Held  that,  in  cases  under  the  Workmen's  Com- 
pensation Act,  where  the  value,  applying  a  reasonable  test, 
may  be  above  £25,  Ordinary  Court  fees  will  be  allowed. 
Moore  v  Fife  Coal  Co.,  Ltd.,  15,  83. 

Failure  to  arbitrate. — Opinion  that  an  application  to  the  SheriflE- 
as  arbiter  under  the  Act  must,  to  be  competent,  state  that 
the  parties  have  failed  to  agree  upon  an  arbiter.  Riley  v 
Barlow,   14,  344. 

Failure  to  arbitrate. — Held  that,  under  the  Workmen's  Com- 
pensation Act,  the  injured  party  is  not  bound  to  make  an 
attempt  to  negotiate  a  reference  before  applying  to  the 
Sheriff  as  arbiter,  nor  to  aver  in  his  application  that  he  has 
made  such  an  attempt  and  failed  to  come  to  an  agreement 
with  the  respondent.      Quin  v  Brovm  <&  Co.,  14,  347. 

Written  defences. — Held  that  written  defences  could  not  be 
received  in  an  application  to  the  Sheriff  as  arbiter  under 
the  Act.      Biley  v  Barlow,   14,  344. 

V.  Compensation— (e)  Dependants. 

Dependants'  compensation  uplifted  by  legal  personal  representa- 
tive.— Held  that  a  person  not  dependent  on  a  deceased 
workman  on  obtaining  confirmation  as  his  executrix  was 
entitled  as  his  legal  personal  representative  to  uplift  and 
discharge  the  compensation  admitted  to  be  due  to  bis 
dependants  in  respect  of  his  death,  and  that  thereafter  the 
dependants  had  no  claim  on  the  employer.  Montgomery  v 
Stephen  &  Sons,   19,  117. 

Father. — Held  that  when  a  son  lived  in  family  with  his  father 
and  mother,  and  was  in  the  habit  of  giving  them  his 
weekly  wages,  the  father,  though  at  the  time  of  the  son's 
death  living  temporarily  apart  from  the  family,  was  a 
dependant  of  the  son,  and  entitled  to  compensation. 
M'Kenzie  v  The  United  Grain  Elevator  Co.,  16,  92, 
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Father  of  deceased  in  poorhouse  when  son  killed. — Circumstances 
in  which  held  that  a  father  was  entitled  as  a  dependant  to 
compensation  for  the  death  of  his  son,  although  at  the  time 
he  was  in  the  poorhouse.  Stevenson  v  North  British 
Bailway  Co.,  16,  198. 

Father  wholly  dependent — Minimum  amount  of  compensation. 
— Held  (1)  that  a  father,  unable  to  work  and  receiving  a 
weekly  sum  from  a  son  and  no  other  aliment,  was  wholly 
dependent  on  that  son  at  the  time  of  the  latter's  death  in 
the  sense  of  the  Workmen's  Compensation  Act  of  1897 ;  and 
(2)  that  £150  is  the  smallest  sum  that  can  be  awarded 
under  the  Act  when  a  workman  who  has  been  killed  in  an 
employment  under  the  Act  leaves  persons  Wholly  dependent 
on  him.  M'Aluoii  v  David  <b  William  Henderson,  16, 
324. 

Partial  dependant — Amount. — Held  that  the  amount  to  be 
awarded  to  a  partial  dependant  is  a  matter  for  the  discretion 
of  the  arbiter,  having  regard  to  the  amount  of  wages  earned 
by  the  deceased  during  the  three  years  prior  to  the  fatality. 
Thorn  v  Caledonian  Bailway  Go.,  16,  123. 

Partial  dependant — Father  earning  enough  for  his  maintenance, 
hut  in  debt,  and  getting  allowance  from  deceased. — A  father, 
who  had  been  ill  for  a  long  time  and  had  consequently 
incurred  debt,  was  in  receipt  of  20s.  of  weekly  wages,  and 
a  son,  a  railway  shunter,  w'ho  had  32s.  6d.  a  week  of  wages, 
gave  him  10s.  a  week  towards  his  maintenance  and  support. 
Held,  on  the  death  of  the  son  by  accident  in  his  employment, 
that  the  father  was  partially  dependent  on  his  son's  wages, 
and  should  be  allowed  £50  of  compensation.  Finlay  v 
Glasgow  Iron  and  Steel  Co.,  18,  173. 

Partial  dependants — Wife  making  earnings — Daughter  uway 
from  home — Daughter  working,  hut  becoming  unfit. — Held 
(1)  that  a  woman  who  regularly  earned  small  sums  by  wash- 
ing and  cleaning  during  her  husband's  lifetime  was  not 
wholly,  but  partly  dependent  on  him  at  the  time  of  his 
death;  (2)  that  a  daughter  who  had  left  his  house  and  had 
gone  to  live  with  her  aunts,  although  she  had  received  small 
sums  from  the  deceased,  was  not  even  partly  dependent  on 
him;  and  (3)  that  another  daughter  who  lived  with  the 
deceased  during  his  lifetime  and  worked  in  a  laundry, 
although  suffering  from  disease  of  the  spine,  but  who,  on 
being  medically  examined  after  her  father's  death,  was 
found  to  be  unfit  for  work,  was  partly  dependent  on  the 
deceased,  and  entitled  to  a  share  of  the  compensation 
awarded.  Aitcheson,  &c.  v  Caledonian  Railway  Co.,  20, 
196. 

V.  Compensation— (f)  Adjustment. 

Amount — Average  wages,  whether  for  twelve  months  or  less. — 
Held  that  a  workman  within  the  scope  of  the  Workmen's 
Compensation  Act  of  1897  who  earned  £2  5s.  per  week  for 
a  time  immediately  before  an  accident  to  his  eye,  but  whose 
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earning  capacity  was  reduced  to  £2  in  consequence  of  the 
injuries  sustained  by  him,  was  entitled  to  claim  the  differ- 
ence from  his  employer  as  weekly  compensation  under  the 
Act,  and  that  the  question  was  not  so  affected  by  the 
provision  of  sec.  1  (&)  of  the  first  schedule  of  the  Act  as  to 
necessitate  the  taking  of  so  long  a  period  as  a  year  in 
averaging  wages  before  the  accident.  Davidson  v  M' Allan, 
17,  167. 
Amount- — Break  in  employment. — A  workman  was  in  the  employ- 
ment of  the  respondents  for  some  time  prior  to  12th  July, 
1896,  when  he  went  to  England,  and  was  employed  there 
till  October,  1897.  He  then  returned  to  the  respondents' 
employment  at  an  increased  rate  of  wages,  and  remained 
with  them  till  his  death,  by  accident,  in  May,  1899.  Held 
that,  in  estimating  the  compensation  payable  under  the 
Workmen's  Compensation  Act,  1897,  for  his  death,  the 
period  between  his  return  to  the  respondents'  employment 
and  the  date  of  the  accident  was  alone  to  be  taken  into 
account.  Adams  v  Gassel  Gold  Extracting  Go.,  Ltd.,  15, 
322. 

Amount — Casual  labourer — Death  claim.. — In  a  claim  for  com- 
pensation for  the  death  of  a  dock  labourer  who  only  worked 
casually  with  the  respondent,  held  that  the  deceased's  earn- 
ings were  to  be  computed  according  to  his  average  weekly 
earnings  during  the  period  of  his  actual  employment  with  the 
respondent,  without  consideration  of  his  receipts  from  other 
employers,  and  as  these  earnings  for  three  years  did  not 
amount  to  £150,  that  the  claimants  were  entitled  to  £150, 
the  minimum  sum  allowed  by  the  Act.  Duffy,  &c.  v  M'Cabe, 
15,  54. 

Amount — Casual  labourer — Death  claim — Average  weekly  earn- 
ings.— In  a  claim  for  compensation  for  the  death  of  a  dock 
labourer  engaged  by  the  hour  and  dismissible  at  an  hour's 
notice,  who  worked  at  irregular  intervals  for  the  respondents, 
and  had  worked  in  their  employment  during  the  three  years 
previous  to  his  death  for  77  days  altogether,  and  been  paid 
in  the  aggregate  £21  15s.  4d.,  held  that  the  amount  of 
compensation  payable  to  dependants  on  the  basis  of  average 
weekly  earnings  was  £261  6s.,  calculated  as  follows: — ^To 
arrive  at  the  number  of  weeks  of  employment,  the  77  days 
were  divided  by  6  (lawful  working  days  of  the  week),  and 
this  being  almost  to  a  fraction  13,  the  £21  15s.  4d.  was 
divided  by  13,  and  the  product  thereafter  multiplied  by 
156.      Small,  &c.  v  M'Gormack  &  Ewing,   15,  123. 

Amount — Claimant  less  than  a  fortnight  in  respondent^  employ- 
ment.— Circumstances  in  which  it  was  held  that  an  applicant 
for  compensation  under  the  Workmen's  Compensation 
Act  of  1897,  although  only  in  the  employment  of  the 
respondents  for  ten  or  eleven  days,  was  entitled  to  an 
award,  as  his  average  weekly  earnings  in  the  employment 
of  the  respondents  were  ascertainable.  M'Gamgan  v  The 
National  Conduit  and  Gable  Co.,  16,  230. 
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Amount — Claimant  employed  only  a  few  hours. — Held  that, 
in  computing  compensation  due  under  the  Act  of  1897, 
when  the  time  of  employment  was  less  than  a  week,  the 
weekly  payments  fell  to  be  fixed  at  half  the  wages  actually 
earned,  and  not  to  exceed  £1.  Gillespie  v  Stewart  & 
Shaw,  18,  176. 

Amount — Death  claim — Average  earnings — Overtime — Earning 
capacity  of  dependant. — Held  that  the  actual  amount  paid 
to  a  workman  by  his  employer  must  be  taken  as  the  basis 
of  his  average  weekly  earnings  where  he  has  not  been 
employed  for  three  years  before  his  death;  that  the  Court 
cannot  distinguish  loetween  ordinary  wages  and  overtime 
wages;  and  that  the  earning  capacity  of  a,  dependant  claim- 
ing compensation  is  not  to  be  taken  into  account  in  fixing 
the  amount,  but  the  compensation  must  be  determined  by 
the  state  of  matters  at  the  time  of  the  deceased's  death. 
Armstrong  v  Mackay  &  Co.,  15,  90. 

Amount — Engineer  jobbing  in  m,ine — Whether  wages  averaged 
on  job  or  in  engineer's  employ. — Held  that  it  was  the 
workman's  average  wages  while  working  with  his  own 
employers  for  the  year  preceding  the  accident,  and  not 
merely  his  wages  earned  while  at  work  for  the  undertakers, 
which  were  to  be  taken  in  estimating  compensation  during 
his  incapacity  for  work.  Queen  v  HoMghheaid  Coal  Co., 
19,  120. 

Amount — Lump  sum. — Circumstances  in  which  a  lump  sum  was, 
with  consent  of  parties,  awarded  to  a  claimant  under  the 
Workmen's  Compensation  Act.  M'Kiddie  v  Wybrants  & 
Co.,  18,  46. 

Amount — Partial  incapacity. — Held  that  the  respondents  were 
bound  to  make  up  the  difference  in  weekly  wage  between 
what  the  claimant  earned  before  the  accident  and  what  he 
earned  thereafter,  provided  it  did  not  exceed  £1  per  week, 
during  the  period  of  partial  incapacity  from  the  second 
week  after  the  accident.      Geary  v  Dixon,  Ltd.,  15,  135. 

Amount — Partial  incapacity. — Held  that  a  workman  partially 
incapacitated  from  labour  is  entitled  to  the  wages  earned 
by  him  after  the  accident  in  addition  to  the  one-half  of 
his  previous  wages,  provided  both  do  not  exceed  the  amount 
earned  before  the  accident.  Kane  v  M'Nab  &  Co.,  Ltd., 
16,  86. 

Amount — Permanent  partial  disablement — Workman  refusing 
offer  of  work. — ^Where  a  piece  workman  who  had  suffered 
permanent  partial  disablement,  after  the  period  of  total 
disablement  had  ceased,  refused  an  ofier  by  his  employer  of 
a  kind  of  work  inferior  to  his  former  work  on  a  time  wage, 
he  was  held  as  earning  the  latter  wage  as  from  the  date 
at  which  he  might  have  begun  earning  it,  and  regard  was 
had  to  that  wage  in  fixing  the  amount  of  his  weekly  payment 
under  the  Act.      Marshall  v  Grahamston  Iron  Co.,  17,  36. 
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Amount — Permaneni  partial  disablement — Failure  to  work  at 
full  capacity. — Held  that,  where  a  workman  who  had  suffered 
permanent  partial  disablement  had  returned  to  his  former 
employment,  but  failed  to  work  at  it  with  proper  spirit 
and  perseverance,  regard  should  be  had  to  these  circum- 
stances in  fixing  the  amount  of  his  weekly  payment  of 
compensation  under  the  Act.  Marshall  v  Grahamuton 
Iron  Co.,  17,  36. 

Amount — Permanent  partial  disablement — Workman  refusing 
offer  of  work. — Where  a  workman  had  suffered  permanent 
partial  disablement  and  temporary  total  disablement,  and 
after  the  period  of  total  disablement  had  ceased  had  refused 
an  offer  by  his  employers  of  suitable  light  employment,  Jield 
that  he  was  thereafter  entitled  only  to  half  the  difference 
between  his  former  wage  and  the  wage  which  was  offered 
for  the  light  employment.  M' Alpine  &  8ons  v  M'Fadyen, 
20,  199. 

Amount — Workman  gradually  recovering. — ^Where  the  difference 
between  the  former  average  weekly  wages  and  the  present 
earnings  of  an  injured  workman  was,  for  a  period  of  twenty- 
four  weeks  past  at  the  time  of  fixing  the  compensation, 
13s.  lid.  per  week,  10s.  a  week  was  awarded  for  that  period, 
in  respect  of  the  gradual  recovery  of  the  workman,  and  5s. 
a  week  thereafter  until  further  orders  of  Court.  Golligan 
V  Wilsons  &  Clyde  Coal  Co.,  Ltd.,   19,  232. 

Compensation — Injury  not  at  once  apparent — Whether  statutory 
compensation  takes  place  of  aliment. — Circumstances  in 
which  held  that  a  workman  who  continued  to  work  after 
receiving  an  injury  that  might  have  aggravated  its  effects 
was  entitled  to  receive  from  his  employers  half  of  the 
amount  of  the  weekly  wages  earned  by  him.  Held  also 
that  it  was  jus  tertii  of  the  employers  that  the  workman  had 
received  aliment  from  another  source  during  the  weeks  he 
was  in  hospital.      Dunn  v  Stephen  <Ss  Sons,  15,  207. 

Compensation — Whether  payable  forehand. — Held  that  the  com- 
pensation due  weekly  under  the  Workmen's  Compensation 
Act  of  1897  is  payable  at  the  end  of  each  wefek  and  not  at 
its  beginning.      Petrie  v  Ramage  &  Ferguson,  16,  51. 

Review  of  payment. — Circumstances  in  which  held  that  the 
claimant,  being  no  longer  incapacitated  from  pursuing  the 
occupation  which  he  was  following  at  the  time  of  the  accident, 
was  no  longer  entitled  to  a  weekly  payment.  Geary  v  Dixon, 
Ltd.,  15,  295. 

Review — Remit  to  medical  referee — Remit  before  proof.- — The 
applicant,  who  was  a  workman,  and  had  drawn  weekly  com- 
pensation under  the  Workmen's  Compensation  Act,  1897,  in 
respect  of  accidental  injuries  received  during  his  employ- 
ment, and  totally  disabling  him  for  a  time,  averred  that  he 
was  still  partially  incapacitated  for  his  usual  work,  and  the 
respondents   averred   that  his   incapacity   had  come   to   an 
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end.  The  applicant  moved,  at  the  first  hearing  in  the  applica- 
tion for  conapensation,  for  a  remit  to  a  medical  referee,  and 
the  respondents  opposed.  Held  that  the  competency  of  a 
remit  at  that  stage  was  very  doubtful,  without  consent  of 
the  respondents,  and  proof  allowed;  after  the  taking  of 
which,  as  it  showed  conflicting  medical  evidence,  a  remit 
was  made  to  a  medical  referee.  Colligan  v  Wilsons  & 
Clyde  Coal  Co.,  Ltd.,  19,  232. 

Review  of  compensation — Remit  to  medical  referee — Diseased 
workman's  right  to  allowance — Date  of  beginning  revised 
allowance — Expenses  in  remit. — A  workman  who  applied 
for  increase  of  his  weekly  allowance  of  compensation,  being 
dissatisfied  with  his  employers'  doctor's  certificate,  moved 
for  an  examination  by  a  statutory  medical  referee  under 
schedule  1,  sec.  11,  of  the  Act;  procedure  followed  there- 
after. Observed  (1)  that  where  inevitable  incapacity  from 
disease  was  accelerated  by  accident,  compensation  was  due; 
(2)  that  in  the  circumstances  the  modified  compensation 
should  begin  at  the  date  of  the  arbiter's  order;  and  (3)  that 
an  applicant  may  be  entitled  to  expenses  of  a  medical 
examination  on  remit.  Colligan  v  Wilsons  &  Clyde  Coal 
Co.,  Ltd.,  19,  232. 

Review  of  compensation — Obligation  on  injured  workman  to 
submit  himself  to  operation. — Opinion  that  a  workman,  who 
has  refused  to  undergo  such  an  operation  as  would  reasonably 
be  expected  to  result  in  recovery,  cannot  rightly  be  allowed 
to  go  on  drawing  compensation.  Sweeney  v  Pumpherston 
Oil  Co.,  Ltd.,  19,  256. 

Review  of  compensation — Termination  of  agreement. — Circum- 
stances in  which  held  that  a  request  to  submit  to  examination 
by  Dr.  A.  B.  which  did  not  state  that  Dr.  A.  B.  was  medical 
referee  under  the  Act,  but  which  referred  to  sec.  11  of  the 
first  schedule  to  the  Act,  followed  by  the  workman's  sub- 
mitting himself  to  such  examination  but  disagreeing  with 
the  report  thereon,  did  not  import  an  agreement  to  terminate 
an  existing  agreement  for  payment  of  compensation  to  the 
workman  under  the  Workmen's  Compensation  Act,  as  the 
report  was  not  conclusive  in  the  sense  of  the  Act  (schedule 
1,  sec.  11).      Holmes  Oil  Co.,  Ltd.,  dec.  v  Gibbons,  20,  31. 

Writ.  See  also  Assignation,  Bankbdptct,  Bill  of  Exchange, 
Church,  Contbact,  Discharge,  Evidence,  Insurance,  Loan, 
Master  and  Servant,  Prescription,  Right  in  Security, 
Sheriff,  Stamp. 

Cautionary  obligation — Whether  improbative  guarantee  privi- 
leged as  in  re  mercatoria. — Held  that  a  document  granted 
by  a  dairyman,  an  ironworker,  and  an  engine-fitter,  pur- 
porting to  guarantee,  to  the  extent  of  £300,  sums  advanced 
and  to  be-  advanced  by  a  draper  to  a  pawnbroker,  waa  not 
a  mercantile  guarantee,  and,  being  neither  holograph  nor 
tested,  was  improbative,  and  iu  the  absence  of  rei  interventus 
not  binding.     Copland  v  Campbell,  1,  113. 
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Writ — contimied. 

Designations  of  witnesses  omitted— Proof,  after  registration  of 
due  execution. — Held  that,  where  a  deed  had  been  registereci, 
and  the  designations  of  the  witnesses  were  not  contained 
in  the  testing  clause  and  had  not  been  added  to  their 
signatures,  the  petitioner  could  prove  the  due  execution  of 
the  deed  under  sec.  39  of  the  Conveyancing  Act  of  1874. 
Starh  V  M'Queen,  8,  253. 

Holograph  I  O  U  as  ground  of  action. — Where  a  creditor  held  an 
I  0  U,  holograph  of  his  debtor,  held  that  the  creditor  could 
sue  on  the  I  0  U  without  founding  on  the  debt  for  which  it 
was  granted.      Hall  v  Hall,   2,   99. 

Improhative  writ — Discharge  of  claim — Minority — Stamp. — 
Where  a  worker  sued  his  employer  for  compensation  for 
injuries  received  in  his  service,  and  the  employer  pleaded 
that  the  claim  had  been  discharged  by  a  document  which  he 
produced,  held  (1)  that  the  pursuer,  though  a  minor,  could 
validly  discharge  his  claim ;  (2)  that  the  discharge  was 
sufficiently  stamped  with  a  penny  stamp ;  but  (3)  that,  as 
it  was  neither  holograph  nor  attested,  it  did  not  bar  the 
pursuer  from  proceeding  with  his  claim,  provided  he  returned 
the  money  paid  to  him  on  the  faith  of  the  discharge.  Pringle 
V  Watson,  5,  423. 

Notarial  execution  of  disposition — Notary^  docquet  not  holo- 
graph— Proof  aliunde  of  due  execution. — Held  that  the 
docquet  in  a  notarial  execution  of  a  deed  must  be  holograph 
of  the  notary  or  justice  of  the  peace  acting  as  such,  and  that 
a  deed  with  a  docquet  not  holograph  but  merely  signed  by 
the  officiating  justice  of  the  peace  was  intrinsically  null, 
and  could  not  be  set  up  by  proof  of  actual  execution  by  the 
apparent  granter  and  witnesses  under  sec.  39  of  the  Con- 
veyancing Act,  1874.      Irvine  v  M'Hardy,  8,  148. 

Probative  writ — Attestation. — ^The  signatures  to  a  bilateral  deed 
were  attested  by  two  witnesses,  and  the  deed  was  acted  on. 
Averments  that  the  latter  signature  had  been  added  after 
the  witnesses  had  signed  and  that  therefore  the  deed  was 
not  duly  tested  held  irrelevant.  Inglis's  Trustees  v 
Macdonald,  Fraser,  ds  Co.,  3,  389. 

Stamp — Parole. — Where  a  contract  has  been  embodied  in 
writing  which  is  inadmissible  because  unstamped,  parole 
evidence,  if  otherwise  competent,  is  not  thereby  excluded. 
Cooper's  Trustees  v  SmilUe,  G2,  261. 

Subscription  by  mark — Rei  interventus — Bond  of  caution  for 
collector. — Held  that  the  obligations  contained  in  a  bond 
of  caution  for  the  intromissions  of  a  collector,  which  was 
executed  by  the  cautioner  by  his  mark  adhibited  before 
attesting  witnesses,  could  be  enforced — the  bond  having 
been  set  up  rei  interventus — notwithstanding  sec.  6  of  the 
Mercantile  Law  Amendment  Act,  1856,  which  enacts  that 
such  obligations  Aall  be  in  writing  and  subscribed  by  the 
obligamt,  otherwise  they  shall  have  no  effect.  Refuge 
Assurance  Go.  v  M'Elroy,  II,  175 
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Writ — continued. 

Testament — Execution  by  marh — Probate — International  law. — 
Probate  having  been  granted  in  England  of  a  will  executed 
in  accordance  with  English  form,  but  which  would  have  been 
invalid  if  similarly  executed  in  Scotland,  held  that  the 
probate  must  be  given  efiect  to  in  Scotland,  and  proof 
tending  to  set  aside  the  will  refused.  Rodger  v  Ada/m!s 
Trustees,   1,  202. 

Tested  writ — Writ  in  re  mercatoria — Witnesses'  signatures  appli- 
cable to  two  contemporaneous  writs  on  one  paper. — ^Where  a 
non-holograph  offer  and  acceptance  applicable  to  the  pur- 
chase of  a  spirit  business,  written  on  opposite  sides  of  the 
same  sheet  of  paper,  were  signed  by  the  respective  parties 
at  the  same  time  and  before  the  same  witnesses,  and  where 
the  witnesses  only  subscribed  beneath  the  acceptance,  held 
(rev.  Sheriff-Substitute)  that  the  offer  as  well  as  the  accept- 
ance was  to  be  regarded  as  a  tested  document,  it  being 
proved  that  the  witnesses  intended  by  their  subscription  to 
attest  both  documents.      Storrie  v  Eadie,  6,  39. 

Wrongful  Apprehension.    See  Rbpabation  V. 
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A  K,  National  Telephone  Company  v,  18, 

111 
Abbott,  Thomas,  &  Company  v  Granger, 
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Aberdeen    City    Chamberlain    v    Craig's 
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Aberdeen  Commercial  Company  v  Gordon, 

Gl,  227 
Aberdeen  Commercial  Company  v  Mallett, 
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Aberdeen    District  Tramways   Company, 

Waddell  v,  2,  119 
Aberdeen  and    Glasgow  Steam  Shipping 
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Aberdeen  Harbour  Commissioners,  Robert- 
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Aberdeen  Harbour  Commissioners,  Wisely 

V,  3,  30 
Aberdeen  and  Northern  Heritable  Property 
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Adams,  Larbert  Silica  and  Fireclay  Com- 
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